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Abstract

Over the years, it has been observed that no serious efforts have been directed towards making
a concrete unique rules and regulations to combat menace of various pollutant elements in
the world environment. One of the issues associated with the environment is oil spillage and
pollution. Most of the nations of the world, despite various threat posed by the environmental
hazards, had no national policy or national statutes directed or enacted to forest YAQurb the
menace. Those that have a legal framework lacked enforcement mechanit/@s study has
appraised the legal framework of environment issues in the oil and ctor in Nigeria. The
research methodology explored in this study is qualitative. That is@ -oriented research. It
is also interesting to mention that the Stockholm Declarati Human Environment at the
conference of 1972 draws the attention of the world to @lems of human environment which
for the first time in the history of the world, @fgt a blue print on a legal regime for
environmental protection, which highlights\}(groblems and suggests measures to make the
system of regulatory environmental m&&y ent more effective and proactive. It has also been
discovered through the ﬁndin.gs&@xs study that a consistent review of the laws in relation to
oil and gas will reduce enﬁ'f@m\ental hazards and it is concluded that the legislature should be
up and doing in en.ag{tlarelated laws that will enhance a good environment.

The method og&aﬁ.\@pted and explored in this research work is qualitative.

Keywordé.) and gas, Health, Safety, Gas, Environment, oil Spillage, over-exploitation,

Pollu@

Word Count: 249
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Chapter One

Introduction

1.1 Background to the Study

Environmental Law is the field of law dealing with the maintenance and prot n of the
environment, including preventive measures such as the requirements of ent-impact
statements, as well as measures to assign liability and provide cleanup f ci ents that harm the
environment,! The growth of the oil industry, combined with populati xplosion and the lack
of inadequate implementation of environmental regulation ed to substantial damage to
Nigeria’s environment.? Various activities in the oilq'{&ry account for the deleterious
condition of the environment, including oil spil‘&gas flaring, and seismic movements
causing tremors.> Exploration of oil affects@rent elements of the environment leading to
varied consequences. In the light of%@' sing environs depletion and oil spillage, it is
imperative to examine env1ronmen%&legradatlon Environmental degradation is the process that

compromises the natural @ent by reduction of biological diversity and the general health
7

of the environment.* It

(}

es the progressive contamination, over-exploitation, or destruction

Black’s Law Dictionary, (9" Ed. United States: Thomson Reuters Publishing Company 2009), 614.

2 H. Philip & U. Ucheckuwku; “Oil Exploration, Environmental degradation, and Future Generations in the Niger
Delta; Options for Enforcement of Intergenerational Rights and Sustainable Rights and Sustainable Development
Through Legal and Judicial Activism” (2000) 3 (4), 10.

3 Compagnie Genrralede Geophysique (Nig). Ltd. v. Ogu (2005) 8 NWLR (Pt. 927) 366, 386.

4 D.L. Johnson et al., Meanings of Environmental Terms, 26 J. ENVTL. QUALITY 581 (1997); see also What Is

Environmental Degradation? WISEGEEK, https:/www.wisegeek.com/what-is-environmental-degradation.htm

accessed on 21% August, 2023.
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of environmental elements like air, water, and land.’ Depletion of resources may arise from
natural causes, such as disasters or pressure of the ecosystem, or human exploitation, such as
overuse and pollution.® Human activities accelerate the process of environmental degradation.
This phenomenon is a major threat to the continuous existence of the human race on this planet.’
Hence, the need to protect the rights of men against every environmental hazard. Any person
who intends to pursue environmental interest in court is expected to ap@e court
expeditiously before it become statute bar.? QJ

"Our environment is faced with the twin pressure of population and a@ment, results in its
deterioration and depletion of the natural resources at an qlgrmvingly fast rate. Besides the
traditional pollutants, the strain of unchecked effluents an@@ms from hazardous industries
has caused pollution of the environment and con q@uman health hazards. The reckless
industrial growth may lead to an over exploitati d destruction of natural resources to such

\®)

an extent that our future generations maj@ver that life support system has been damaged

N

beyond repair. Therefore, there is d for striking a balance between environment and
development so that we m@%\/e sustainable development". He added further that

"Environmental pollutio»@l h has become a worldwide problem, is receiving considerable

attention today. Tf@d Nations Conference on Human Environment in 1972 was an initial
\"X

> NATION, STITUTE OF OPEN SCHOOLING, Environmental Degradation and Disaster Management

Module-4 Cotitemporary India: Issues and Goals, 245, 250-51, https://www.slideshare.net/indianeducation/disaster-

managment-in-india accessed on 21% August, 2023.

¢ Ighodalo Akhakpe, “Oil-Environmental Degradation and Human Security in the Niger-Delta Region of Nigeria:
Challenges and Possibilities™, (2011) 2 (3) EUR. SCL J. ),77.

7 John Harte, “Human Population as a Dynamic Factor in Environmental Degradation”, POPULATION & ENV'T
(2007) 2 (8), 223-224.

8 There is plethora of cases on limitation of statute in Environmental law which include the case of Daniel Holdings
v U.B.A Pc (2005) 11 M.J.S.C 69; Royal Ade v. National Oil (2004) 9 M.J.S.C 4; Gonzee v. Neir D.C. (2005) 12
M.J.S.C 199.
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major effort to diagnose the unsatisfactory state of global environment. In India (for instance)
the commitment to this international effort has given births to environmental movement and
protection of environment received constitutional status in 1974"

From the above, it can be seen that before 1972, no serious efforts have been directed towards
making a concrete unique rules and regulations to combat menace of various _, pollutant
elements in the world environment. Most of the nations of the world, despi Q*ojs threat
posed by the environmental hazards, had no national policy or national §tatit€s directed or
enacted to forestall or curb the menace!®. It is interesting to me@ hat the Stockholm
Declaration on the Human Environment at the Conference of 9%aws the attention of the
world to problems of human environment which for the Qe in the history of the world,
present a blue print on a legal regime for envi 0% tal protection, which highlights the
problems and suggests measures to make the\% of regulatory environmental management
more effective and proactive!l. \

R\

Arguably, Environmental law is co \ﬁy undeveloped in Nigeria for a very long period'?.
Specifically, 'there was' no n&;{@%nvironmental law or policy so to speak in Nigeria which
protects the individual's\@?from encroachment from the activities of others resulting in

infectious and pa @seases and in the degradation of the quality of our environment. With

its attendant a@rs effects on the ecological base of Nigeria's natural resources; the economy of
N\ ;

\ 4
° K.C. Nnadozie, Lawrence Atsegbua et al:, Environmental law in Nigeria, Theory and Practice (Lagos: Ababa

Press Ltd, Surulere, 2004), 15.

10 K.C. Nnadozie in a paper presented titled: Pollution Control in Nigeria: The Legal Frame Work™ at a workshop in
Lagos, Sheraton and Towers Hotels; April (1994), 43.

E.A. Matt, Ivbijaro et al, Sustainable Environmental Management in Nigeria, (Ibadan: Maltiri Production, 1986),
14.

12 Ibid
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the nation and the health of the people"!?> Meanwhile, the National Assembly has made plethora

of enactments in relation to environment in Nigeria. In fact. There are regulatory agencies who

ensure that all the local laws and international treaties regulating the environment are properly

enforced!*

Furthermore, one of the natural resources in the global market is Oil and this is located in the

environment. It is seen as one of the valuable commodities in the world marke %\Jnately,

the process involved in its exploration, extraction and transportation most o%gpinge on the

environment'>. Cases of oil spillage considered damaging to the envin@&et has been recorded

in local communities of the oil-bearing Niger Delta and otheére remotely distant from the

region. Q

According to Ntukekpo!® Oil spill can occur throug n%%ical failure, operational error natural

hazard, corrosion of pipelines, third party cti% nd sabotage. Oil spill through acts of

sabotage or pipeline vandalism by idle yo&\& igeria has peaked up in the last few decades.
c,)\

&

&

13 C.S. Ola: Town and Country ning and Environmental Law in Nigeria; (OUP, Jericho, Ibadan 1984) P. 12.

!4 The body saddled wi% egulation include National Environmental Standards and Regulations Enforcement
Agency (NESREA); National Oil Spill Detection and Response Agency; Federal Ministry of Environment;

Directorate of P um Resources; Nigerian Nuclear Regulatory Authority; Federal Ministry OF Water Resources;
Erosion, Fl d Coastal Zone Management, Drought and Desertification Agency etc... And the laws among
others inelu ational Environment Standards Regulations and Enforcement Agency (Establishment) Act 2007;

Environmental Impact Assessment Act (Cap E12 LFN, 2004); Harmful Waste(Special Criminal Provisions etc.) Act
(Cap H 1 LFN, 2004); Endangered Species (Control of International Trade and Traffic) Act (Cap E9 LFN, 2004);
National Oil Spill, Detection and Response Agency Act 2006; National Park Services Act (Cap N65 LFN, 2004);
Nigerian Minerals and Mining Act, 2007; Water Resources Act (Cap W2 LFN, 2004) and Oil in Navigable Waters
Act etc.

15 K.N. Aroh, I.U. Ubong; “Oil Spillage Incidents and Pipeline Vandalization in Nigeria” (2010) 19 (1), 70.

15D S. Ntukekpo, Spillage: Bane of Petroleum, Ultimate Water Technology and Environment, Ota (1996).
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Also, it has been greatly observed by Isirima!’ that poor implementation of memorandum of
understanding (M.O.U) between oil companies and host communities, lack of employment and
environmental degradation has been blamed for this trend. Apart from the loss of lives and
property through pipeline fire, the run off from impacted sites usually degrade the quality of
fresh water sources which serves the domestic rural water supply needs of most communities in
Nigeria'8. Q&

It is also noted that oil pollution is one problem for which no effective angd fifal solution has
been found anywhere in the world in spite of efforts to control it. It is@ﬂ extremely difficult
to separate oil spill incidents from oil exploration and exploitati 1%

Okafor?® also reported that whenever there is incident of age, it usually causes serious
economic problem, contaminate drinking water ang@eneral discomfort and disruption of

normal life. ’b

Whenever there is oil spillage and environs e\pk:tion, the people in the community always suffer
°

great pains and to this end, there are @ions for the environmental rights and human rights

Flowing from the above, it can{&gﬁe said that there is an upward trend in the consumption of

oil and gas products in b@%with data from 2006-2011 indicating the a 53, 67.3, and 68.5

percent of overalkci\@sonsumption in Nigeria.?!
O

17 N.O. sir%g, A.C. Chinda, and S.A. Braide, “Environmental protection: problems, progress, practice and
prospec&se for Niger Delta”, paper presented at the Nigeria Environmental Society Monthly Seminar Series,
Amphitheatre Rivers, State University of Science and Technology, Port Harcourt, (2006).

18 Ibid.

1 M. Kontagora, “Address”, International Symposium on the National Oil Spill Contingency Plan for Nigeria,
Badagry, February, (1991), 1-3.

20 Okafor, N. Aquatic and Wastes Microbiology, 4th Dimension Publishers, Enugu, (1985), 41-128.

21 Energy Information Administration (EIA). Annual Energy Review 2011. US Energy Information
Administration, September (2012), 31.
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This consumption levels are driving the demands for more oil and gas products, mostly for the
fact that it remains the highest earning and performing sector, that is run by both foreign and
international organizations. The industry apart from the civil service in Nigeria holds the highest
number of staff employment contracts in Nigeria.??
There are various activities that are linked to the exploration and harnessing of crude products
before there are refined to petroleum and other relevant products. These onsh Qd ffshore
activities include drilling, production, processing, underwater constructio@ tenance and
repair, and the transport of the oil and gas. &
The above activities pose dangers not only to the workforce b t&immediate environment,
including the inhabitants at the various locations such a Qtake place. There have been
several incidences that have rocked the lives of wor. ev@blved in on field accidents during oil
explorations activities, ranging from third dengQ , to losing parts of bodies, and death.
Most studies have looked at a post-legislati Blution to family’s and victims affected by oil and
.
gas exploration activities. Citing Sta@\wﬁ only tangential reference to compensation for oil
and gas pollution and accidents\”AQ
This study takes pre-legﬁ@%solution, that aims at ensuring that there is combating issues
related to possibl “{ﬁq' mental and employee safety. The legislation was however meant to
confer owner%o the resources solely to the state to regulate exploitation®*. Notable in this

piece of @aﬁon were the regulations geared toward environmental protection. The law

required that operators to adopt all practicable precautions to prevent pollution of the waters as a

22 1.0 Fadeyibia, P.I, Jewob, P. Opoolaa, O.S. Babalolaa, A. Ugburoc, S.A, Ademiluyia, “Burns and Fire Disaster
from Leaking Petroleum Pipes in Lagos, Nigeria: An 8 Years-experience”. Burns Journal, 3 (7), (2011), 145-152.

23 http://www.dw.com/en/oil-spills-keep-devastating-niger-delta/a-18327732 accessed on 21st of August, 2023.

24 Petroleum Act, ch.350, Laws of Federal Nigeria, (1990)
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result of oil spillage and where it occurred, to take steps to control and end it and to provide a
research work on environment in accordance with health and safety regulations.

Historical Analysis of Need for Health and Safety Consideration in Nigeria

There are different concepts in relation to health, safety and environment. The Oil and Gas
Industry has dealt blow on the environment and it has been an issue of concern for the people all
over the world. In order to regulate oil spillage and environment depletion, ther Qlo of legal
framework and institutions in place. QJ

Against this backdrop, this chapter will only explain different conce «e‘}ation to oil industry
and the implications of oil spillage and related issues on the &gvironment. The industrial
revolution of 1760-1800 introduced in its wake, a myriad Kw oblems. With the introduction of
machinery and the advancement of manufacturing pro , mass production became necessary
to meet the growing demand. Also, cheap

%"%

especially in hazardous industries coupled\ with poor pay became a growing concern. Other

ild labor and poor conditions at work
countries followed suit after Britain@other parts of Europe and industrialization became a
household name. prevalent @Qﬂw problems that came with industrialization were long
working hours for childré@%mg in hazardous industries without proper protective equipment
meant that a lot o \%1%3 contracted diseases that were incurable and died at very young ages.
Business ownw e time, did not care much about the safety of employees as making profit at
the time ’Qeir prime motive.?

In the United Kingdom, the Factory Act of 1802 was passed. Introduced by Sir Robert
Peel, it was also known as the Health and Morals of apprentices Act. The Act was introduced

primarily to impose certain restrictions on the age which children could start working and also

25 Don Cameron< https://staysafeapp.com/blog/2020/08/21/history-workplace-health-and-safety/> accessed on 24
September, 2023
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address the issue of long hours of work which most children had to endure. The Act set the
much-needed tone for several other Acts is often referred to as the “Pioneer Act” in Health and
Safety. The Act helped to address those issues for a while but noncompliance by factory owners
led to the introduction of Factory Inspectors from 1833-1868. The inspectors were employed
mainly to ask the workers questions about the conditions of work and were given access to all
mills and factories. Their responsibilities included making sure that nobody Q%worked
after workers in most factories stared the “Ten hours movement” protesting@lgsting twelve
hours a day which they had been subjected to by factory owners. Al Q mines and quarries
where the raw materials that fed the factories were from, ha o%gulated as well because
workers started to raise similar concerns and this led t@ troduction of the Mines and
Collieries Act of 1842, the Mines Inspectorate of 1 43@C0al Mines Inspection Act of 1850,
The Coal Mines Regulation Act of 1872 and t% Regulation Act of 188126

In 1835, the concept of ‘Employer’ hy of care to employee’ was introduced. The first
ever recorded case of an employee @an employer for work related injury was in 1835 in
England when Charles Priestly {@ﬁs employer after suffering a broken thigh and a dislocated
shoulder as a result of a@ wagon which had been overloaded by his employer Thomas
Fowler. The jury }§9 Charles Priesltly a sum of one hundred pounds in damages?’. This
landmark case&s Very instrumental in setting the stage for the Employers Liability Act of 1880
which all@ employees seek for compensation for work related injuries.

Nigeria’s industrialization journey can be grouped into four phases. First, the pre

independence era (1943-1959), this era saw factories that were used to feed other bigger

manufacturing factories in Britain and other parts of Europe. As colonialism begun to gradually

26 K Makuch and R Pereira, Environmental and Energy Law (Blackwell Publishing Ltd. 2012), 87.
27 Ibid, 3.
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fade away and become unpopular in the 1950’s, the need for economic independence became
more apparent. European trading companies who had set up factories in Nigeria to feed their
factories back home with raw materials begun to venture into manufacturing in order to keep
their factories and maintain a market in Nigeria.

Second, the post-colonial era (1960-1969) saw Nigeria being at the helm of its own
affairs and prioritizing industrialization. The aim was to produce locally an Qhe p grow
indigenous businesses. Third, the era of the oil bloom (1970-1979), this era %Qe government
trying to implement even development in parts of the country that @onsidered deprived.
Industries like oil refineries, petrochemical companies, textile f; t(%mong others were set up
in those areas when the nation had for the first time realiz@ cient revenue from its first oil
bloom. Q

O

Fourth, the decade of the 1980’s, 1990°s eyond. In this era, the government’s main
priority was to encourage and build a com 1\t1\e economy and remove all barriers that hindered
industrial development and to incre@e rate of employment by encouraging private sector
participation?®, IndustrializatiG@%geria meant that more people had been employed in these
factories that had been sé@?the pre-colonial era up until the era of the decade of the 1980’s
and beyond. Wor %er proper, clean and conducive environments at that time was a far cry
considering tk@c at even in the United Kingdom and most parts of Europe where Health and

Safety, la\@ginated from were not being adhered to. Most of the health and safety protocols in

place were modeled round the existing laws in the United Kingdom.

28 Daibi W Dagogo, ‘Nigerian Industrial Development between 1943 and 2013: challenges and opportunities (2014)
1(1) IRREM < http://globalbizresearch.org/files/irrem_daibi-w-dagogo-6985.pdf> accessed on 25 September, 2023.
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1.2 Statement of the Problem

It is interesting to state that the environmental problems have no exclusive terrain, but rather a
universal global problem.?

Flowing from the above, it is observed that most of the laws in relation to the environment and
oil and gas in Nigeria are not enforceable. It is in this light this research work seekst&ritically
appraise the provisions for legal frameworks regarding different environment petroleum
laws and the institutional arrangements for monitoring and enforce n{fy examine their
adequacy for making sure there is safe and proper management of @onmen‘[ within the oil
and gas upstream and downstream sector. Q

Also, mostly, employees are at the receiving end of the ;@:ms, more disturbing is how the
problem continues to persist as the management of @and gas corporations are not usually
affected, even the compensation they could enQ@%ying are just meager of the chunk of profits
the company earns. This study therefo.rg&gorizes the issues that surround oil and gas health
and safety regulations to be more of Qcﬂl\orcement problem and the study will examine various
existing laws on health and sa.e@\ the oil and gas industry.

Furthermore, there is no bt that issues concerning environment is of concern not only to
environmental sct.nléb, ut also to every person who lives on this planet.’® The application of
the concept @terrelatedness, shared planet, global citizenship, and spaceship cannot be
restrict\d/%l environmental issues alone. They apply equally to the shared and inter-linked

responsibilities of environmental protection and human development and it is in this light this

2 M.T. Okorodudu — Fubara: Law of Environmental Protection: Materials and Text, (Nigeria; Caltap Publication
(Nigeria) Limited, Ibadan, Nigeria, 1998), 25.

30 The need to have a working knowledge of environmental issues is not confined to environmental scientist,
engineer and policy-makers. In our society, all educated people need to have working understanding of the

fundamental principles involved for environmentally responsible decision-making.
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study will also address the problems of environmental protection and human development in the
in the light of legislative framework and reforms.3!

Also, this study is not only highlighting the inadequacies within the legal frameworks on health
and safety in the oil and gas industry that have left so much lacuna for the management and legal
representatives to be able to get away with the accidents sustained by employees in the course of
field activities, other issues that the study will emphasize is the bigger im 'Qon on the
environmental health, and the role of management of oil and gas corp at;Q at ensuring

enforcement and support for a more efficient legislation to ensure tha@a d gas industries are

not weapons of mass destruction to their various operational en& onments.

1.3 Aim and Objectives of the Study Q

QO

The aim of this study is to examine the legal relat% between the environment, health and
safety in the light of Oil legislative reforms il@rla. The objectives of the study are to:
1. examine the body of laws and regtilatipons available in the environmental issues in Nigeria.
2. assess progress of the regu@ry tenure in the environment from the colonial period up
till this present peri dQ\
3. examine the existingTegal frameworks on health and safety in the oil and gas industry.

4. evaluate i< oih' nd gas industry adhering to the framework.

1.4 Resea@@uestions

1. What are the body of laws and regulations available in the safety and health in the

environment?

31 Dutta A, Duttas & P.N. Pandey, Environmental Issues and Challenge. (New Delhi: A.P.H. Publishing Corporation,
2009), 2.
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2. Has the regulatory tenure put in place to regulate the environment from the colonial period
improved at this present period?
3. How often are legal reforms made with regards to health and safety in the industry?

4. How is the oil and gas industry adhering to the framework?

1.5 Methodology \

The methodology adopted and explored in this study is qualitative i.e., librat d research.
The materials employed in the research include; &

Primary sources: for instance, National Environment Standards Re ons and Enforcement
Agency (Establishment) Act 2007; Environmental Impact Ass@n‘[ Act (Cap E12 LFN, 2004);
Harmful Waste (Special Criminal Provisions etc.) A% H 1 LFN, 2004); Endangered
Species (Control of International Trade and Trafﬁc)&ap E9 LFN, 2004); National Oil Spill,
Detection and Response Agency Act 2006; @al Park Services Act (Cap N65 LFN, 2004);
Nigerian Minerals and Mining Act, Z@etroleum Act; Minerals and Mining Act; Water
Resources Act (Cap W2 LFN,.ZOOQ’%c?in Navigable Waters Act; Petroleum Industry Bill (PIB)
(Draft) and National Oil S 'l@tection and Response Agency (NOSDRA) Amendment Bill; the
1999 Constitution of th §ral Republic of Nigeria, as amended and judicial precedents.
Secondary sourc@clu e relevant information from leading authorities, textbooks on the
subject ma the research, journal articles, and periodicals, opinion of specialists and

practit%qgrs all of which are expected to add value to the quality of the work.
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1.6 Literature Review

A lot of research has been done on the environmental impacts, health and safety of oil and gas in
Nigeria but little attention has been paid to the occupational hazards faced daily by Nigerians
residing and working within the oil rich states in Nigeria.
In the Oil and gas industry, what is common is oil spillage and environs depletion, in order to
address this menace, Ntukekpo®? made us to understand that oil spill ca@& ur through
mechanical failure, operational error natural hazard, corrosion of pipeli (hw party activity
and sabotage. Oil spill through acts of sabotage or pipeline vandali idle youth in Nigeria
has peaked up in the last few decades. %
Also, Isirima*® observed that poor implementation of met@ﬂum of understanding (M.O.U)
between oil companies and host communities, !@Qof employment and environmental
degradation has been blamed for this trend. Adb‘rom the loss of lives and property through
pipeline fire, the run off from impacte.d&usually degrade the quality of fresh water sources
which serves the domestic rural wates\§®ply needs of most communities in Nigeria34.
It is also noted that oil pollu%& one problem for which no effective and final solution has
been found anywhere in t\srorld in spite of efforts to control it. It is indeed extremely difficult
to separate oil sp@x}dﬁ: ts from oil exploration and exploitation®.

O
O
&

32D.S. Ntukekpo, “Spillage: Bane of Petroleum, Ultimate Water Technology and Environment, Ota” (1996).

3 N.O. Isirimah, , A.C. Chinda, and S.A. Braide, “Environmental protection: problems, progress, practice and
prospects: case for Niger Delta”, paper presented at the Nigeria Environmental Society Monthly Seminar Series,
Amphitheatre Rivers, State University of Science and Technology, Port Harcourt, (2006).

34 Ibid.

35 M. Kontagora, “Address”, International Symposium on the National Oil Spill Contingency Plan for Nigeria,

Badagry, February, (1991), 1-3.
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Okafor?® also reported that whenever there is incident of oil spillage, it usually causes serious
economic problem, contaminate drinking water and cause general discomfort and disruption of
normal life.

Whenever there is oil spillage and environs depletion, the people in the community always suffer
great pains and to this end, there are provisions for the environmental rights and human rights. It
is a notorious fact that human rights are rights that are inherent in human. The Q%lienable
and cannot be taken away®’ Fundamental rights have a common quality: they regarded as
basic to human worth and dignity or individual liberty and are protects h.

In Ogbodo’s work, he creates ties between environmental sus 1@}’ and justice for oil and
gas safety and health regulations. Citing how the proce Qat guarantee every individual
access to justice when there is concerns about p b]'@%&lth and safety due to oil and gas
activities. The salvaging of the immediate sun()@§ngs is critical for the understanding of
human rights because human rights w’i&}be guaranteed in an environment not free of
pollution.® CO\

Also, Dr. Yakemi describes hc&%%estment as the investment for workers to help them spend
their working lives in a h@ way both mentally and physically and enable them enjoy better
health in later lif a@ It is the sum total of all the activities and programs that are aimed at
preventing, pr ;ﬂ{g and maintaining the highest level of health and safety.

Diugwu & states further on the new challenge coming to the oil and gas industry as it starts

to utilize advanced impact of oil and gas industry on the environment. International labor

36 N. Okafor, Aquatic and Wastes Microbiology, (4th Dimension Publishers, Enugu, 1985) pp. 41-128.
37Y. Olomojobi, Human Rights and Civil Liberties in Nigeria: (Lagos; Princeton & Associate publishing Co. Ltd.
2016), 2.

3% A.B. Abdulkadir, and A.O. Sambo, ‘Human Rights and Environmental Protection: The Nigerian Constitution
Examined’ Journal of Food, Drug and Health Law (2009) 6(1), 73.
3 Ibid.
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standards such as Recommendation No. 197 highlight the importance of identifying new and
emerging hazards and risks in the workplace and the host communities. The accelerating trend
towards overlooking new working models, accompanied by new safety, health and
environmental risks among other factors, poor work design, the lack of a social work context,
and the proliferation oil and gas components places both workforce and the host communities at
risk, hence stronger laws to protect health and safety of employees as well the en Q&t New
realities in the workplace, and the accompanying risks, should be addressed. 6

Ibebuike in the work of Aluko and Oyebode*® stated that there is r strong regulatory
frameworks from the relevant authorities to tie offshore and e iro%ntal health and safety to
create a stronger framework for operators in the Nige@ and gas industry to stick to.
Regulations keep distinguishing these factors in legi la@rameworks, because of the failure of
contemplating the interrelations between techni%§d environmental challenges in offshore
petroleum operations. When the laws bind t e\s?ety of workers to the environment of operations,
then it will make both the host comt&&}ﬁes and the employees to obtain a single framework to
support themselves against the &(ness from operators who seek legal loopholes to exploiting
both workforce and host @ﬁtiesf”

According to Wo t@ction 20 of the 1999 Constitution of the Federal Republic of Nigeria,
as amended cfarifi€s the legal stands of the country to ensure the health and safety of every
Nigerian @gh the enforcement of protecting the land, air, water, forest and wildlife.

Considering the impact of oil exploring activities across the Niger-Delta degrading lands, waters

and the life in it, damaging forest and wild life existence, Nigerians are still not constitutionally

40 Aluko and Oyebode (2006) The International Comparative Legal Guide to Environment Law Global Legal. Group
Ltd: London.

4 ibid@ 12.

4 M. A. Olong, ‘Human Rights, the Environment and Sustainable Development: Nigerian Women’s Experiences’
Journal of Politics and Law (2012) 5(1) 100.
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empowered to state their grievance at a competent court of the law. This provision of section 20
is therefore totally irrelevant to be in the Constitution if there is no way it can be enforced when
there is a possible breach of the law by defaulters. In the face of violation or threatened violation
of such provision, which the law has overtime polished to be called the Fundamental Objectives
and Directive Principle of State Policy in chapter II of the constitution indicates the fear of
enshrining human and environmental rights in Nigerians, because of th %ility of
multiplicity of suits against the Federal Government. The above reasdning=of the court
concerning multiplicity of action is with respect untenable. The ri @&he public cannot be
sacrificed in fear of multiplicity of action. é

Furthermore, in the work of Abdulkadir*’ he concerns him Qﬁndings to a serious situation
like gas flaring, environmental pollution, poor insugﬁ the safety standards that makes the

oil and gas exploring companies a danger to @E&b bdulkadir is baffled about how there is a

lack of outright laws in the Constitution *}vtect the health and safety of the people in an
environment like Nigeria rich in natu@cources both in the dry land and the water bodies.
What can be deduced from the @%ﬁ of Abdulkadir is the fact that there are higher chances for
places with natural resdﬂ@Q‘to come under human activities to tap such resources in turn
exposing the envi l@to high levels of pollution.

In the definingdstudies carried out by Cullet*, his findings centres on the discussion of laws for
health an@ty beyond what the narrowed discuss as to only to ensure the protection of the

workforce of the companies involved in any place of exploration. The broader impact is mostly

4 A. B Abdulkadir, “The Right to a Healthful Environment in Nigeria: A Review of Alternative Pathways to
Environmental Justice In Nigeria”. Afe Babalola University: Journal Of Sustainable Development Law and Policy
(2014), (3) (1), 18.

4 Philippe Cullet, ‘Definition of an Environmental Right in a Human Rights Context’ (1995)
http://www.ielrc.org/content/a/9502.pdf accessed on 23 August 2021.
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felt by the host communities as we already see in the situation of the Niger-Delta. Ogoni is still
rated as one of the places on earth with a very low life expectancy, averaging 50 years.*

Having considered all the relevant literature on the subject matter, it is seen that there is a lot to
be done in improving the standard of all Nigerians prone to Oil hazards and it is in this light this
study will address the regulatory framework and reforms in relation to environmenta&i oil and

R
O

1.7 Scope and Limitation of the Study &

gas enactments.

The scope of this study will focus on the existing legislative fra hat discuss the health
and safety of employees and the environment in the oil and ga stry in Nigeria. This research
0;|

work is limited because of time constraint and non—availz@ iterature review.

1.8 Significance of the Study fbb

The review revealed the limitations of e\framework such as incoherent laws, overlaps,
.

duplications and conflicting regulato@ctions. In addition, the research will look beyond the
regulatory framework to fact thin wider socio-political and governance context that
contribute to the non-ef%@?ess of the regulatory framework. Poor governance, rent seeking
culture and ina R\fﬂt' funding will be identified as the key contributing factors to
implementatiomdeficit.

Also, so @ issues are associated with the environment. Most of the countries in the world
survive on the natural resources found in the environment. The exploration and exploitation of
these natural resources has wreaked havoc to the people in the environment. Meanwhile, some of

these issues which include the negative effects of oil spillage are not properly understood by the

4 United Nations Environment Programme, Environmental Assessment of Ogoniland (2011)
https://wedocs.unep.org/bitstream/handle/20.500.11822/25282/ogoniland _chapter]l UNEP_OEA.pdf?sequence=1&i
sAllowed=y retrieved and accessed on 22"¢ August 2023.
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people. It is also imperative to state that the need to have a working knowledge of environmental
issues is not confined to environmental scientist, engineer and policy-makers. In our society, all
educated people need to have working understanding of the fundamental principles involved for
environmentally responsible decision-making. Thus, this study is relevant for the proper
enlightenment of every individual in the society to know the duties imposed on then&law and
their rights associated with the environment. Q

Also, the literatures available in the environmental law are emerging and as @J@is not out of
place to have comprehensive research on the environmental issues lik®illage vis-a- vis the
environmental rights and human rights as a whole.

Consequent upon the above, the above gives the research a sive nature that will allow for
a bedrock analysis of the underlying issues that w: u@peciﬁc factors that students of law,

environmental and oil researchers, lecturers in t d of environmental law in the future will

)
&
RN
¢
D
N

want to carry out further research on, after @ through this study.
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Chapter Two

Literature Review

2.1 Historical Analysis of Need for Health and Safety Consideration in Nigeria

There are different concepts in relation to health, safety and environment. The Oil and Gas
Industry has dealt blow on the environment and it has been an issue of concern e people all

over the world. In order to regulate oil spillage and environment depletio&,thp are lot of legal

framework and institutions in place. Q

Against this backdrop, this chapter will only explain different @&in relation to oil industry
and the implications of oil spillage and related issues he environment. The industrial
revolution of 1760-1800 introduced in its wake, a f problems. With the introduction of
machinery and the advancement of manufactu&i@’bocesses, mass production became necessary
to meet the growing demand. Also,.c@bor, child labor and poor conditions at work
especially in hazardous industries c{@d with poor pay became a growing concern. Other
countries followed suit after B@n and other parts of Europe and industrialization became a
household name. preval mong the problems that came with industrialization were long
working hours foc.ls@, working in hazardous industries without proper protective equipment
meant that a lbf workers contracted diseases that were incurable and died at very young ages.
Busin%%lers at the time, did not care much about the safety of employees as making profit at
the time was their prime motive.*¢

In the United Kingdom, the Factory Act of 1802 was passed. Introduced by Sir Robert

Peel, it was also known as the Health and Morals of apprentices Act. The Act was introduced

4 Don Cameron< https://staysafeapp.com/blog/2020/08/21/history-workplace-health-and-safety/> accessed on 24
September, 2023
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primarily to impose certain restrictions on the age which children could start working and also
address the issue of long hours of work which most children had to endure. The Act set the
much-needed tone for several other Acts is often referred to as the “Pioneer Act” in Health and
Safety. The Act helped to address those issues for a while but noncompliance by factory owners
led to the introduction of Factory Inspectors from 1833-1868. The inspectors were, employed
mainly to ask the workers questions about the conditions of work and were giv Qﬁs to all
mills and factories. Their responsibilities included making sure that nobo overworked
after workers in most factories stared the “Ten hours movement” pr the existing twelve
hours a day which they had been subjected to by factory ow , the mines and quarries
where the raw materials that fed the factories were from,4 @be regulated as well because
workers started to raise similar concerns and thi lbethe introduction of the Mines and
Collieries Act of 1842, the Mines Inspectorat of , The Coal Mines Inspection Act of 1850,
The Coal Mines Regulation Act of 1872 and\thé*Mines Regulation Act of 1881+

In 1835, the concept of ‘Em iuty of care to employee’ was introduced. The first
ever recorded case of an empl&@ uing an employer for work related injury was in 1835 in
England when Charles P@ued his employer after suffering a broken thigh and a dislocated
shoulder as a res&’@,faulty wagon which had been overloaded by his employer Thomas
Fowler. The j@ awarded Charles Priesltly a sum of one hundred pounds in damages*®. This
landm, rk@rbwas very instrumental in setting the stage for the Employers Liability Act of 1880
which allowed employees seek for compensation for work related injuries.

Nigeria’s industrialization journey can be grouped into four phases. First, the pre

independence era (1943-1959), this era saw factories that were used to feed other bigger

47 K Makuch and R Pereira, Environmental and Energy Law (Blackwell Publishing Ltd. 2012), 87.
4 Ibid, 3.
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manufacturing factories in Britain and other parts of Europe. As colonialism begun to gradually
fade away and become unpopular in the 1950’s, the need for economic independence became
more apparent. European trading companies who had set up factories in Nigeria to feed their
factories back home with raw materials begun to venture into manufacturing in order to keep
their factories and maintain a market in Nigeria.

Second, the post-colonial era (1960-1969) saw Nigeria being at the Qﬁ‘its own
affairs and prioritizing industrialization. The aim was to produce locallyi and™to help grow
indigenous businesses. Third, the era of the oil bloom (1970-1979), t@aw the government
trying to implement even development in parts of the count tl%were considered deprived.
Industries like oil refineries, petrochemical companies, texries among others were set up
in those areas when the nation had for the first timg@ sufficient revenue from its first oil

}\9’2}

Fourth, the decade of the 1980’s, 1% and beyond. In this era, the government’s main

bloom.

priority was to encourage and build ’\e'tl ive economy and remove all barriers that hindered
industrial development and to &%se the rate of employment by encouraging private sector
participation®’. Industriah'@)Qin Nigeria meant that more people had been employed in these
factories that had @up in the pre-colonial era up until the era of the decade of the 1980°s
and beyond. kifig under proper, clean and conducive environments at that time was a far cry
consi eri@ fact that even in the United Kingdom and most parts of Europe where Health and
Safety laws originated from were not being adhered to. Most of the health and safety protocols in

place were modeled round the existing laws in the United Kingdom.

4 Daibi W Dagogo, ‘Nigerian Industrial Development between 1943 and 2013: challenges and opportunities (2014)
1(1) IRREM < http://globalbizresearch.org/files/irrem_daibi-w-dagogo-6985.pdf> accessed on 25 September, 2023.
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2.1.1 Nature of Health, Safety and Environmental Challenges in the Oil and Gas Industry

Convention No. 187 provides that mechanisms for the collection and analysis of data
should take into account the relevant ILO instruments, including the Protocol of 2002 to the
Occupational Safety and Health Convention®®, the List of Occupational Diseases
Recommendation, 2002 (No. 194), and the ILO Code of Practice on Recording and&tiﬁcation
of Occupational Accidents and Diseases, 1996. Protocol on Convention stat@[ “statistics
shall be established following classification schemes that are compatible yvit latest relevant
international schemes established under the auspices of the ILO or mpetent international
organizations”. Systems for the recording and notiﬁcatior@ aecidents and diseases are
instrumental to the collection of the data necessary for de\@ing preventative action in the oil
and gas industry.’! It encourages governments, irb@%[ation with the most representative
organizations of employers and workers, to eﬁﬁ%hat such systems are established in law and

WO

function effectively in practice. This m lude undertaking an examination of the causes of
under-reporting, including insufﬁcieﬂgﬁl\owledge and avoidance of insurance costs related to
reporting, and then taking pm.&\' measures to address the difficulties identified. Meanwhile,
the court has been proac\é in protecting the environment rom being polluted resulting into
causing damage (.th’}%e le where there is a damage, the court usually award compensation>?,
It is th@ty of the Federal Ministry of Labor and Productivity (Inspectorate Division) to
enforc\t/leactories Act of 1990, while the Labor, Safety, Health and Welfare Bill of 2012

(which repealed the Factories Act) empowers the National Council for Occupational Safety and

30 No. 155 of Occupational Safety and Health Convention, 198]1.

31 No. 155 of Article 7 of the Protocol to Convention, 2002.

52 See the case of Shell Petroleum Development Company of Nigeria Limited v. Chief G.B.A. Tiebo VII & Ors
(2005) 9 M.J.S.C 158.
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Health of Nigeria to administer the proceeding regulations on its behalf, still the dangers to the
health and safety of oil and gas workers in Nigeria lingers as will be discussed further.>?

In the oil and gas industry there are many tasks in which the health and capacity of a
worker could have an impact on the safety of a task being conducted, or could worsen the health
conditions of the worker. Workers who are unable to complete a task safely place themselves and
others at risk. The primary occupational hazards associated with offshore Q&a'on and
production operations include illnesses from exposure to geographical and, clifffatic elements,
stress from travelling long distances over water, and personal injur@ hological problems

may result from the physical isolation of exploratory sites and their

@ ofms.>*

In the work of Parkes argues that some w. rk@annot handle the stress of working

teness from base camps,

and the extended work periods required on offshore drilling

offshore at a demanding pace, for extended pe of time, under relative confinement and
subject to ever-changing environmental hiﬂons. The signs of stress in workers include
.
unusual irritability, other signs of mq{ﬁb\istress, excessive drinking or smoking or use of drugs.
Seasickness and drowning, as V@%exposure to severe weather conditions, are other hazards in
offshore work. Injuries W@%rking in drilling and production activities may result from many
causes, including @ falls, pipe handling, lifting pipe and equipment, misuse of tools and
mishandling e%g{es. Burns may be caused by steam, fire, acid or mud containing chemicals
such a s@ hydroxide. Dermatitis and skin injuries may result from exposure to crude oil and

chemicals.?

33 D. Valentic, D. Stojanovic, V. Micovic, M. Vukelic, “Work-related Diseases and Injuries on an Oil Rig”, , (2005),
6 (1), In International Maritime Health, 56—60.

3 K. R. Parkes, Offshore working time in relation to performance, health and safety; A Review of Current Practice
and Evidence, Research Report RR 772 (London, Health and Safety Executive, 2010).

> ibid
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2.2. Conceptual Framework

2.2.1 Health

According to the world health organization, Health is a state of complete physical, mental
and social well-being and not merely the absence of disease or infirmity>®. The international
labor organization equally defines health as the promotion and maintenance of the highest degree
of physical, mental and social well-being of workers in all occupations by pr: departures
from health, controlling risks and the adaptation of work to people and‘people to their jobs.>’
Living a healthy life is a fundamental requirement to long life. He ng is not always about
not being sick or feeling sick for that matter. It is also about m@ health and social well-being.

Maintaining a healthy life at the workplace is very impostant¥as this reflects in the output of an

individual. (Nigerian laws on health) 6%
Nl

2.2.2 Safety
Safety is described as the conditi SOfeeling safe from injury, risk and danger. In other
words, when one is safe, it r@ that one is protected from potential harm. Safety at the

workplace is very neces&@%ause when employees feel safe in their working environment,

productivity is a@gositively. Also, enforcing safety protocols mean that not only are
u

employees sa% e entire environment is safe. The international labor organization has set
out more @10 standards aimed at improving occupational safety and health. It also has about

40 codes of practice and these include, safety in health and mines convention, safety and health

3< https://www.who.int/about/who-we-are/constitution> accessed on 22" August, 2023
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in agricultural convention, radiation protection convention, chemicals convention among
others.*®(Nigerian laws on safety)

Health and safety are a general term used to refer to laws, rules, regulations® and efforts
put in place to protect the safety and health of employees and the public as well as the
environment from workplace associated hazards. This also means that it is what organizations
must do in order not to harm anyone. The National Policy on Labor is based on t Qov sions of
Section 17 of the 1999 Constitution of the Federal Republic of Nigeria® whic&p’gﬂdes that “the
State social order is founded on the ideals of Freedom, Equality and @e >, It is clearly stated
in Section 17 subsection 3, that the State shall direct its poli %ds ensuring that: a) All
citizens without discrimination on any group whatsoev @the opportunity for securing
adequate means of livelihood as well as adequate o Qﬁ%y to secure suitable employment. b)
Conditions of work are just and humane and that are adequate facilities for leisure and for
social, religious and cultural life. ¢) The hgksafety and welfare of all persons in employment
are safeguarded and not endangerq{(%\abused. d) There are adequate medical and health
facilities for all persons. e) Tm&%qual pay for equal work without discrimination on account
of sex, or on any other hatsoever.

It is impo Anote that the 1999 Constitution makes safety, health and welfare of
labor an exter@ deral and State Legislative Powers. Item 34 of Part I (Exclusive Legislative

List), of % econd Schedule of the Constitution stated labor as including Trade Unions,

industrial relations, conditions, safety and welfare of labor and industrial disputes. Furthermore,

38 <https://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/occupational-safety-

and-health/lang--
en/index.htm#:~:text=The%20IL0%20Constitution%20sets%20forth,injury%20arising%20from%20their%20empl

oyment.&text=IL0%20standards> accessed on 24" August, 2023

% Digital Learning Techniques for Effective EHS Training ... < https:/blog.commlabindia.com/training-
solutions/elearning-to-create-engaging-ehs-training > accessed on 24 August, 2023
%0 CRFN,1999.
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Section 17 of the Part II (Concurrent Legislative List) of the same Second Schedule of the
Constitution, on Extent of Federal and State Legislative Powers, also stated that the National
Assembly may make laws for the federation or any part thereof with respect to: a) The health,
safety and welfare of persons employed to work in factories, offices or other premises or inter-
state transportation and commerce including the training, supervision and qualification of such
persons b) The regulation of ownership and control of business enterprises ng out the
Federation for the purpose of promoting, encouraging or facilitating such ownership and control
by citizens of Nigeria. ¢) The establishment of research centers for ural studies d) The
establishment of institutions and bodies for the promotion or financing of industrial, commercial
or agricultural development of the State. Section 18 of the @ cument also states that subject
to the provisions of the Constitution, a House of s% may make Laws for that State with
respect to industrial, commercial or agricultural d ment of the State.

Occupational health is a means of protecting and maintaining the physical, psychological and
social health of workers and their f: "\sfé It can also be viewed as the study of factors or
conditions influencing the heait@%(vellbeing of workers not only in the place of work but also
at home with the aim of pro %g health, safety and welfare of the workers and their family®?
The joint Internati or Organization (ILO) and the World Health Organization (WHO)
constituted in gzld revised in 1995, defined Occupational Health as the “promotion and
maint nal@% the highest degree of physical, mental and social well-being of workers in all
occupation”. ILO further summarized Occupational Health definition as the “prevention of

departure from health among workers caused by their working conditions; the promotion of

workers in their employment from risks resulting from factors adverse to health, the placing and

6 TOSR Journal of Environmental Science, Toxicology and Food Technology (IOSR-JESTFT)
e-ISSN: 2319-2402, p- ISSN: 2319-2399.Volume 8, Issue 12 Ver. I (Dec. 2014), PP 22-53.
62 ibid.
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maintenance of the worker in occupational environment adapted to their physical and
psychological well-being; and the adaptation of work to man and man to his work.®® Dr. Yakemi
describe it as the health investment for workers to help them spend their working lives in a
healthy way both mentally and physically and enable them enjoy better health in later life as well.

It is the sum total of all the activities and programs that are aimed at preventing, pr&ting and

(,62
2.3 Forms of Hazards é
D

maintaining the highest level of health and safety.

2.3.1 Physical Hazards

A physical hazard is a factor within the environment th harm the body without necessarily
touching it. Vibration and noise are examples @Sical hazards. Employers to take all the
necessary measures according to the operatin ditions of a workplace to protect the life and
health of workers. * Parkes highlig ® in Angola, employers are required to establish
protective measures, provide, 1@%&1% and notify authorities regarding ionizing radiation,
which is completely lac%{q\\hgena In most offshore rig facilities like the Eni one, closed
areas assigned to wj&s are deprived of or insufficiently provided with openable windows
directly overl§ he outside, measures shall be taken to introduce fresh air at a rate of 30

cubic me ’bt

wh1ch\ﬂ< is performed shall be ventilated. Premises shall be supplied with windows or other

east per hour and per person. Similarly, Gabon’s law requires that premises in

openings directly to the outside and which ensure a sufficient natural or artificial ventilation. The

3 Supra 11.
% Labor, Safety, Health and Welfare Bill of 2012.
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atmosphere of workplaces shall be free from smells obstructing breathing, from condensation

and from hazardous unhealthy and inconvenient pollutants such as steams, gases or dust.%

2.3.1.1 High Temperature

Workers may be at risk of heat stress when exposed to hot environments or extreme heat. This
can result in illnesses including heat stroke, heat exhaustion, heat syncope, heat cram&md heat
rashes, or death. Heat also increases the risk of workplace injuries such e caused by
sweaty palms, fogged-up safety glasses or dizziness, and may reduce br fu tion responsible
for reasoning ability, creating additional hazards. Heat stress r@geduced by modifying
metabolic heat production or heat exchange by convection, ron or evaporation. Although
most healthy workers will be able to acclimatize oveer 10d, some workers may be heat
intolerant. Heat intolerance may be related to many &s; however, a heat tolerance test can be
used to evaluate an individual’s tolerance,%‘}\@lally after an episode of heat exhaustion or
exceptional heat stroke.® '@

The nature of heat in Su@haran countries have specific provisions for protecting
workers in the oil and g try from high temperatures. According to the Cameroonian
hygiene law, closed wo ing spaces shall be equipped with winders or other openings and shall
ensure adequate @atlon to prevent excessive temperature rises. Under Mozambique’s laws,
workers ex% o high temperatures must use personal protective equipment. Mining activities
must wspended when the temperature exceeds 330 C.%’In Gabon, the law states that the

ambient temperature shall be at an acceptable level, consistent with workers’ health and without

%5 Issues paper for discussion at the Sub-Saharan African Tripartite Workshop on Occupational Safety and Health in
the Oil and Gas Industry (Maputo, Mozambique, 17—-18 May 2017).

% D. S., Moran, T. Erlich, Y. Epstein, “The heat tolerance test: An efficient screening tool for evaluating
susceptibility to heat”, , (2007), 16 (3), in Journal of Sport Rehabilitation , 215-221.

67 Legislative Decree No. 48/73 of 5 July; General Safety Rules at Work in Industrial Units 1973-07-05 (Art. 135).
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discomfort for physical obligations required to perform the job. It shall be monitored by
thermometers installed in workplaces. The temperature shall not cause any discomfort or any risk
to workers’ health and safety.®® The Decree contains detailed provisions related to thermal
environment, in particular:

* rest periods granted to workers exposed to extreme temperatures;
* means to protect workers from heat®’; and

R

* personal protective equipment for workers who perform their work outs@protect them

from bad weather.”® Q

In 2016, the US National Institute for Occupation % and Health (NIOSH)
substantially updated criteria for a Recommended Standa chpational Exposure to Heat
and Hot Environments, reflecting the recent rese cb&%ﬁndings of incidents including the
Deepwater Horizon oil spill response of 2010. recommends that employers implement

N

measures to protect the health of workers eﬁm\sg to heat and hot environments. Employers need
°
to monitor environmental heat and d@&ne

he metabolic heat produced by workers (e.g. light,
moderate or heavy work). J \AQ

Additional modi‘@%s (e.g. worker health interventions, clothing and personal

protective equipv{ﬁ@v be necessary to protect workers from heat stress, on the basis of

increases in @

recomme . Employers, supervisors and workers need to be trained to recognize symptoms of

n hot conditions, medical screening and physiological monitoring are

heat-related illness; proper hydration; care and use of heat-protective clothing and equipment;

effects of various risk factors affecting heat tolerance (e.g. drugs, alcohol, obesity); the

8 Art. 40 of Decree No. 01494/PR/MTEPS.

9 Art. 42 of Decree No. 01494/PR/MTEPS.

70 Art. 44 of Decree No. 01494/PR/MTEPS.

"I Issues paper for discussion at the Sub-Saharan African Tripartite Workshop on Occupational Safety and Health in
the Oil and Gas Industry (Maputo, Mozambique, 17—18 May 2017).
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importance of acclimatization; the importance of reporting symptoms; and appropriate first aid.”
Employers should have an acclimatization plan for new and returning workers, because the lack
of acclimatization has been shown to be a major factor associated with worker heat-related
illness and death.”> NIOSH recommends that employers provide the means for appropriate
hydration and encourage their workers to hydrate themselves with potable water at less than
15°C (59°F) made accessible near the work area. Workers working in hot envir %for less
than two hours and involved in moderate work activities should drink one ¢up (8 0z.) of water
every 15-20 minutes, but during prolonged sweating lasting severa@, they should drink
sports drinks containing balanced electrolytes. In addition, rs should implement a
work/rest schedule and provide a cool area (e.g. air-condit @)r shaded) for workers to rest

and recover. These elements are intended to protec: tkb%hh of workers from heat stress in a

variety of hot environments.” ’b

2.3.2 Economic Hazards &

An ergonomic hazard” 1@&??%10211 factor within the environment that harms the
musculoskeletal system. @mlc hazards include, among others, repetitive movement,
manual handling, 1 1nap te workplace/job/task design, uncomfortable workstation height and
poor body posm@ Angola, the employer must ensure that no worker is exposed to manual
handling of. without being informed about the damage that they can cause to his/her health
and the‘preventative measures to be taken.’® The employer must ensure the health surveillance of

workers exposed to risks, giving particular attention to those who perform monotonous or

"2 Ibid.

3 Ibid.

4 Ibid.
Thttps://www.google.com/search?q=ergonomic+hazard&ogq=ergono&aqs=chrome.4.0i512j69i57j0i512j0i4331512j0
151216.10344j0j15&sourceid=chrome&ie=UTF-8 accessed on 16 September 2023.

76 K. McAndrews, ‘Consequences of Macondo: A Summary of Recently Proposed and Enacted Changes to U.S.
Offshore Drilling Safety and Environmental Regulation’ (2011).
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cadenced work. The Gabon law requires worker to have enough free space where he/she may
work without any risk for his/her safety and health. Each workstation shall be supplied with a
suitable seat. Workplaces and premises for workers shall have, as far as possible, natural lighting
and shall be supplied with adequate artificial or electric lighting to ensure good vision to workers.
Similarly, in Cameroon, the law requires that there shall be provided suitable seats for the use of

workers whose work is carried out while sitting continuously or intermittently.”” Q

2.3.3 Biological Hazards &QJ

Biological hazards are organic substances that pose a threat to tl@ of humans and other
living organisms. They include pathogenic micro-organisms es, toxins, spores, fungi and
bio-active substances. According to the International L@annization laws which countries
like Angola and Gabon adopted to protect its oil a@ industry workers, the law obliges the
employer to ensure that no worker is expos@fge action of biological agents without being
informed about the damage that they cm@? to his/her health and the preventative measures to
be taken. The employer must ensuéealth surveillance of workers exposed to risks. In Gabon,
the law requires that app§[® measures shall be taken in all workplaces where hazardous

materials are produced&n ed, used, stored or transported.’®

234 Chemic%&drds

Hazardou micals in the workplace are substances, mixtures and materials that can be
classified according to their health and physio-chemical risks and dangers. Such hazards include

skin irritants, carcinogens or respiratory sensitizers that have an adverse effect on a worker’s

77'S. Theriot, ‘Changing Direction: How Regulatory Agencies Have Responded to the Deepwater Horizon Oil Spill’
LSU J. Energy L. & Res. Current 1.(2014) 1 (5), 14.

8 R. L Glicksman, ‘Regulatory Blowout: How Regulatory Failures Made the BP Disaster Possible, and How the
System Can Be Fixed to Avoid a Recurrence’ (2010) GW Law Faculty Publications & Other Works. Paper 608
accessed on September, 2021.
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health as a result of direct contact with or exposure to the chemical, usually through inhalation,
skin contact or ingestion. The Globally Harmonized System of Classification and Labelling of
Chemicals (GHS) of the United Nations” brings together effective systems to improve safety of
management of chemicals across borders. Chemical hazards particularly relevant to oil and gas
workers include:

1. Hydrogen sulphide (H2S): H2S is often found in oil and natural gas %, and in
some mineral rocks, and can irritate lungs, throat, nose and eyes. \Witlhigh levels of
H2S, poisoning can be quick and fatal with little warning. Q

ii. Drilling fluids: During drilling, a high volume of drilling fluids is flown through the
well and into systems that are open, partiall ed or completely enclosed at
elevated temperatures. When those flui 36 tated, as they are during part of the
recirculation process, workers ma)ksugﬂ"b gnificant exposure and subsequent health
effects. \

iil. Silica: Silica is a fundan@ component of sand and rock. Prolonged breathing of
crystalline silica du&%’cause silicosis disease. The particles are deposited in the
lungs, leading@lQickening and scarring of lung tissue. Initially, employees with
silicosi ave no symptoms, but when the disease progresses, they may suffer
sh g(of breath, severe coughing and weakness. These symptoms can become

@se over time and induce death. Workers carrying out the activities listed below are
at high risk of breathing silica dust:

a. abrasive blasting using silica-containing products;

7 United Nations, Globally Harmonized System of Classification and Labelling of Chemicals (GHS),
ST/SG/AC.10/30/Rev.4 (New York and Geneva, 2011). Available at:
https://www.unece.org/fileadmin/DAM/trans/danger/publi/ghs/ghs_rev04/English/ST-SG-AC10-30- Revde.pdf.
Accessed on September 2023.
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o

drilling using dry product additives that contain quartz;

c. cementing operations;
d. shale dryer maintenance (dry particulate may comprise quartz);
e. hydraulic fracturing (loading, unloading, moving or storing sand); and

f. sweeping or moving sand or gravel that contains silica.
iv. Mercury: mercury can be released from geological deposits by heat a (@ure, and
then migrated to oil and gas traps as a vapor. When those gas reservoifs are produced

and processed fluids are cooled, the liquid mercury can co@‘in heat exchangers,

separators, coolers, valves and piping. When such e@% (components made from

aluminum alloys or magnesium) is disass
employees can be exposed to mercury Va%pr

for maintenance or repair,

These hazardous substances for which sufﬁci%l%a and exposure data are available continue
to be of great concern, particularly those t wX&ch workers may be exposed for long periods of
.
time.3° Examples of these include he&@eta s; substances that cause respiratory diseases, such
as coal dust; solvents harrnﬂ\wQﬂie nervous system; substances that induce asthma and
dermatitis; or carcinoge@%od number of these substances are identified in national lists of
occupational dise S@ost Sub-Saharan African countries establish and maintain lists that
regulate haza@ls substance concentration levels to which workers may be exposed via
inhala@rgstion or skin contact, for specified time periods without being at risk. These limits

can be binding or indicative, and may also cover other hazards such as heat, noise, radiation and

cold.®?

8 National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, The Gulf Oil Disaster and
the Future of Off-shore Drilling: A Report to the President (Steadfast 2011) 57.

81 Tbid.

82 Tbid.
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In Nigeria®?, the law requires employers to ensure the health surveillance of workers exposed to
risks. The prevention of occupational risks must be developed according to the principles,
standards and programs applicable to substances and agents, occupational exposure limit values,
technical standards, sampling, measurement and evaluation of results. In Cote d'Ivoire, the law
requires employers to take special precautions for the protection of workers v&perform

painting or varnishing spraying work or those working with lead and benzoyl. Q

2.3.5 Psychosocial Hazards &QJ

Psychosocial hazards include, among others, stress, violence a gnce abuse. There are
circumstances in which work can have adverse consequences ealth and wellbeing. Risks to
psychological health at work may arise from organizatiﬁg personal factors, with the major
factors being poor design of work and jobs, poor co@fgicaﬁon and interpersonal relationships,
bullying, occupational violence and fatigue. &\@to psychological health due to work should be
viewed in the same way as other hea'l%e safety risks and a commitment to prevention of
work-related stress should be incluéﬂ'n an organization’s health and safety policies.

Workers who make use o @or alcohol often do so in the misperception that they help to
reduce the stress of work, Or for mood adjustment, performance enhancement, helping to get

.

over peer pres&%s}or socializing. However, substance abuse generally leads to increased
chances of nt, increased absenteeism, and lower productivity and general performance of
the cohp@ny. To some extent, some SSA countries have laws prohibiting substance abuse in the

workplace.

8 5. 10 of Petroleum Act 1969.
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2.3.6 Communicable Diseases

Communicable diseases are infectious diseases transmissible from person to person by direct
contact with an affected individual or the individual’s discharges or by indirect means. Oil and
gas workers often work in confined areas for extended periods of time, which presents the risks
of exposure to communicable diseases®*® including Ebola, enterovirus D68, ﬂur&ltavirus,
hepatitis B, HIV and AIDS, measles, Methicillin-resistant Staphylococcus & (MRSA),
pertussis, rabies, sexually transmitted diseases, shigellosis, tuberculosi V&yNile virus and
Zika. The ILO List of Occupational Diseases® reflects the state-o development in the
identification and recognition of occupational diseases in th %day It indicates clearly
where prevention and protection should take place. T@lst serves as a model for the
establishment, review and revision of national lists %@tional diseases. In addition, the ILO
adopted an international labor standard on H@AIDS in the world of work in 2010 which
provides policy and legislative guidance 86&
A\

2.3.7 Working Time Arrang?mm%‘&co
Various working time ar%@ﬁs are utilized in the oil and gas industry. Fly-in, flyout (FIFO)
rosters are one exa{r@l" hese are frequently two weeks on/two weeks off, although schedules
of two week ogthpt:e weeks off and even two weeks on/four weeks off are also observed.
Extended @@rs such as four weeks on/four weeks off are seen in some remote/overseas
locations¥’ Offshore specialists routinely move from one installation to another and tend to have

no fixed work/leave cycle. These irregular working time arrangements could give rise to

8 International Labor Office (ILO). Guidelines on Occupational Safety and Health Management Systems (ILO-OSH
2001) (Geneva).

85 International Labor Office (ILO). List of Occupational Diseases (rev. 2010) (Geneva). (ILO-OSH 2001) (Geneva).
8 No. 200 of the HIV and AIDS Recommendation, 2010.

87 G. Ayittey, Africa unchained: The blueprint for Africa’s future (New York, Palgrave Macmillan, 2005).
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concerns for workers and their families. Furthermore, FIFO workers are often expected to work
extended shifts; a 12-hour shift is the most common. There is a consistent relationship between
long working hours and negative effects on workers’ health, alertness and performance.?®

Diugwu et al® buttresses further on the new challenge coming to the oil and gas industry as it
starts to utilize advanced impact of oil and gas industry on the environment. Internatjonal labor
standards such as Recommendation No. 197 highlight the importance of iden 'Q%ew and
emerging hazards and risks in the workplace and the host communities. The ac¢€lerating trend
towards overlooking new working models, accompanied by @ afety, health and
environmental risks among other factors, poor work design, f a social work context,
and the proliferation oil and gas components places both Q and the host communities at

risk, hence stronger laws to protect health and safet oﬁ@oyees as well the environment. New

realities in the workplace, and the accompanyin E y should be addressed.

2.3.8 Environmental Challenges 5&

Generally, two main parts are d1®115hed in the oil and gas industry: (1) upstream, which
concerns with the explor c@d production part of the industry and (2) downstream, which
caters for the reﬁmng d pfocessing of crude oil and gas products, distribution and marketing.
Usually, a comp®1 this industry may be fully integrated meaning it undertakes both the
upstream anb wnstream operations or may just concentrate in just one aspect such as
explor?b'@ and production alone or distribution or marketing. Within each part of the industry,
there may be mini companies (commonly termed as the contractor companies) providing various

degrees of services. For instance, the upstream may consist of sub-companies providing technical

8 1. A, Diugwu, D. 1., Nnedinma Umeokafor, K., Jones, B. Umead, “Enforcement of Occupational Safety and
Health Regulations in Nigeria: An Exploration”, European Scientific Journal, (2014), 3. 7.
8 Tbid.
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services like geophysical surveying, drilling and cementing or non-technical services such as
catering, hotels and cleaning services. The oil and gas exploration and production basically
involve five main processes: (1) prospecting surveying (2) exploration drilling (3) Appraisal (4)
development and production (5) decommissioning and rehabilitation. The prospecting surveying
starts with a review of geological maps to identify major sedimentary rock basins. This may be
followed by an aerial photography to identify promising geological formations gfaults or
anticlines. A field assessment is then done to gather more detailed info ion. Finally,
surveying is undertaken using one of these three methods: magnetietric and seismic.
The exploration drilling involves creation of exploration wells € wildcats”) to confirm the
presence of hydrocarbons and the thickness and internal pr@ IeServoirs.

Hydrocarbon exploration in Nigeria dates back t @Nhen oil seeps were found in the
offshore Tano basin in the western region of ha@s eventually led to drilling of exploration
wells in the vicinity of Half-Asini (GNPC %9). Till date, a total of about 10 discoveries have
been made and about 79 exploration ﬁed in Ghana including 18 onshore wells. None but
the Salt Pond field, discovera@%m and located approximately 100km west of Accra, had
undergone production bb@e?lWS and 1985, producing about 3.47 million barrels of oil
(MMbo) and ﬂ@ 14 billion cubic feet of gas (Bcf) (GNPC, 2009). Hydrocarbon
exploration a%)r duction activities remained dormant after 1986 till the year 2000 when
operat@rge revived. Currently, exploration and production operations of various degrees are
ongoing in Nigeria’s four sedimentary basins namely the Cote d“Ivoire-Tano Basin (including
Cape Three Points Sub-basin), Central (Saltpond) Basin, Accra/Keta Basin and Inland Voltaian

Basin.
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According to existing legislature®, the Minister of Petroleum has the powers to carryout
directives on oil seismic licensing, oil license prospecting, also mining of oil lease are giving to a
company that is registered under Corporate Affairs Commission in Nigeria,’! on the other hand a
permit for survey is allowed to “any individual” and an oil pipeline license is given to the holder
of a permit of survey according to the law, and the reference can only be meant by “any
company” as incorporated in Nigeria, as the philosophy of the law is to &igerian
institutions, without stopping an individual from being a holder of the licenseQJ

The grantee or holder of the above office possess the power to go l@' land and carryout
wide range of operations including clearing of bush, activities e@g exploration deploying

explosives, drilling equipment, dredging, gas flaring and p n operations®.

2.4 Seismic Activities (Exploration) &Q

This entails the decoration of explo@nd electric charges underground at periodic
interacts while ground recording the r®ces and resistivity electronically on a chart. The
interpretation is crucial to unders@ug the likelihood of the subsurface content of the given

area. In the process shod@\ nd tremors are transmitted in all directions®.

2.4.1 Drilling . &
N\

Drillin@ e process of boring hole through the earth’s surface or through river or

seabe%& drilling, very toxic chemicals ranging from bentonite, brutes and crude sodium

“Section 2 of the Petroleum Act (cap. P10) LFN 2004.

%1 Section 2(2) of the Petroleum Act (cap. P10) LFN 2004.

2 ibid

% ibid

°4Y. Wang, H. Wang, C. Cue and B. Zhao, Investigating Different Grounds Effects on Shock Wave Propagation
Resulting from Near-Ground Explosion. Multidisciplinary Digital Publishing Institute, 3 September 2019.
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chloride are used in keeping the earth profile in place while the cuttings are recalculated or waste

mud are pumped into the environment'?

2.4.2 Gas Flaring

Oil production involves the burning of hydrocarbon gases. The flaring off of natural or
associated gas is done as a byproduct of the drilling of crude oil from reservoirs in W&&l oil and

gas are mixed. Nigeria flares more gas than any other country in the world®. 0

% L. E. Nwosu, “Compensating Environmental Damage in Oil and Gas operations” being a Paper Presented at
the Annual General Conference of the Nigerian Bar Association. Port Harcourt, 28", August, 2006. P.4.
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Chapter Three

Legal Framework of Oil and Gas Safety Legislation on Environmental Protection

3.1 Legal Framework

In Nigeria, it is apposite to mention that there is legal framework for oil and gas ind&try. Each
of these laws shall be appraised in this chapter, their defects shall b ussed and
recommendations shall be provided in relation thereto. These laws includ: b&yt limited to the
Nigerian Constitution, Petroleum Act, and Environmental Impact As e@&n Act among others.
Consequent upon the foregoing, this study seeks to examine l@%ecessary institutions that
govern the environment and oil and gas industry in NigeriaQ

There are laws protecting the environment from ha \@1 risks emanating from the activities
of oil and gas industry in Nigeria. Some of%’@vs include the Constitution, the Petroleum

Industry Act, and The Environment Img&ssessment Act among others. These laws shall be

discussed under this heading. ,\cj\

3.1.1. The Constitution %@eral Republic of Nigeria, 1999, As Amended

The Const1tut10n is s the first legislative work in discussing environmental law and oil and
gas in Nigeri ason is because of its supremacy over any other law.**The core of oil and
gas leglsl the Nigerian Constitution gears towards the protection of the health and safety

of perso w1th regards to the protection of the environment. This came into force with the 2011
amendment of the Constitution.”” The 2011 amendment categorically cites health and safety in

the oil and gas industry, as an aspect of environmental protection, which has to be considered a

% Section 1(1), (2) of the 1999 CFRN, as amended. See also Nigerian Army v. Mowarin (1992) 4 NWLR pt. 235, p.
345 CA.
°7 Constitution of Federal Republic of Nigeria, 1999.
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national objective with provisions for the protection of the environment in the chapter two on
Fundamental Aims and Directive Principle of State Policy.”® There is express provision that
ensures that the state must protect and improve the environment and safeguard the air, water,
land forest and wild life in Nigeria.”® The essence of the section 20 in the Constitution for the
promotion of a healthy environment is the first gasp for ensuring reformed protection of human
rights of Nigerians when there are health and safety concerns which are pé@e&tom the
activities of an oil and gas servicing company that mostly breeds pollution.'°

In Ogbodo’s work he creates ties between environmental sustainabilit@stice for oil and gas
safety and health regulations'?!. Citing how the procedures that guarantee every individual access
to justice when there is concerns about public health and s@e to oil and gas activities. The
salvaging of the immediate surroundings is criti ak@he understanding of human rights
because human rights will not be guaranteed in a onment not free of pollution.!'??
Essentially the protection through legislat§§nd, air, water and wild life as corroborated in

.

section 20 of the Nigerian Constimti@een lauded by international communities. This study
draws a critical highlight, whic@% to the fact the all actions bound towards safety is aimed at
security and foremost th@l life. It means that while section 20 aims at improving health
and safety in the @environment to ensure the safety of the individual, there seem to be

issues with th%h cement of the powers the laws give the individual to confidently approach a

court i%/@’ged.m

%8 See the provisions of the Chapter 11 of the Constitution of the Federal Republic of Nigeria 1999 (as amended in
2011).

9'S. 20 of the Constitution of the Republic of Nigeria as Amended.

100G, Ogbodo ‘Environmental Protection in Nigeria: Two Decades After Koko Incidence’ (2004) 15(1) Annual
Survey of International and Comparative Law, 18.

101 Thid.

102 A B. Abdulkadir, and A.O. Sambo, ‘Human Rights and Environmental Protection: The Nigerian Constitution
Examined’ (2009) 1 (4) Journal of Food, Drug and Health Law. 74.

1035, 6(6) (C) of the Constitution of the Federal Republic of Nigeria 1999. (As Amended in 2011).
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3.1.1.1 Overview of Section 6 (6) (C) of the Nigeria Constitution

According to the section 6(6) (C), the powers of the judiciary as accrued from the provisions
made in the Constitution of the Federal Republic of Nigeria, shall not unless as otherwise stated
in the Constitution, extend to any problem or question as to if any act or omission by judicial
decision is in conformation with the basic aims and directives principles of state policy
highlighted in chapter II of this constitution. The provisions of section 6(6) (C) analyzed as
denying the court the powers to adjudicate on any problem that has t(){(q}h the individual
exercising his or her rights to enforce section 20 of the Constitution.'&*

This is because section 20 also falls under the provisions of fu@e al objectives and directive
principles of state policy set out in chapter two of the Con@ion which by section 6(6)(c) are
generally not enforceable. The Court of Appeal, W&@luating the status of the Chapter II,
conformed that section 13 of the Constimtion@it a duty and responsibility of the judiciary
as empowered by the law to ensure that g%ovisions of section 20 are applicable at every point
in time, but the court is stuck with Q%\ontradiction from another section of the Constitution,
with clear indication that no .o$of the land has the jurisdiction to pronounce on any matter
brought before it at indwl capacity with regards to health and safety concerns challenges
within the enviroéi&do

Buttressing oéenarios that make the section 20 of the Nigerian Constitution unjustifiable,
Wonik{/%ates thus: section 20 of the 1999 Constitution of the Federal Republic of Nigeria
clarifies the legal stands of the country to ensure the health and safety of every Nigerian through

the enforcement of protecting the land, air, water, forest and wildlife. Considering the impact of

104 M. A. Olong, ‘Human Rights, the Environment and Sustainable Development: Nigerian Women’s Experiences’
(2012) 5(1) Journal of Politics and Law, 108.

105 | bid.

106 Thid.
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oil exploring activities across the Niger-Delta degrading lands, waters and the life in it, damaging
forest and wild life existence, Nigerians are still not constitutionally empowered to state their
grievance at a competent court of the law. This provision of section 20 is therefore totally
irrelevant to be in the Constitution if there is no way it can be enforced when there is a possible
breach of the law by defaulters. In the face of violation or threatened violation of such provision,
which the law has overtime polished to be called the Fundamental Objective Ql%irective
Principle of State Policy in chapter II of the constitution indicates the fear of en§Hrining human
and environmental rights in Nigerians, because of the possibility of r@icity of suits against
the Federal Government. The above reasoning of the court concerfing multiplicity of action is
with respect untenable. The right of the public cannot ‘-@ iced in fear of multiplicity of
action.
>
While this issue is one that is not entirely u der%§by Nigerians with regards to the lack of
justice for people of the Niger-Delta with k‘ ike Ogoni that the issue of cleanup of polluted
.

water ways is still lingering for the @enty years, the study captures the law on safety and
health regulations as dangerou@ life expectancy of persons within oil and gas exploration
zones in Nigeria. The %%t the provision in the Nigerian Constitution as amended is
uncharacteristical @nocratic and open to abuse”.!%” Looking at such non-justiciability of
the provision Bquality of life within communities rich in resource is reduced to a situation of
resour@/@e, because the laws that are supposed to avert the cause has been reduced to a

worthless platitude.!%®

107 A.B.U. Student Union ‘Rotimi’s Constitution: Our Opinions on Fundamental Objectives and Directive Principles
of State Policy’ cited in in Ofonagoro WI, Oko A, and Jinadu A, (eds), The Great Debate: Nigerian Viewpoints on
the Draft Constitution (Lagos Daily Times Nigeria, 1977), 26.

108 0. Awolowo, ‘My Thoughts’ cited in Ofonagoro W.1., Oko A, and Jinadu A, (eds), The Great Debate: Nigerian
Viewpoints on the Draft Constitution (Lagos Daily Times Nigeria, 1977), 15.
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1'% can best be described as an

The section 6 (6) (c) according to the conclusion of Michae
exclusion clause, crippling the jurisdiction of the court for ensuring the section 20 of the
Nigerian Constitution as amended serves justice to the communities that have been robbed of
their health and safety, which contradicts the goal of National Policy on Environment to protect
and conserve the water, air, land and the natural resources.!'’ The fussed reading of section 20
and section 6(6)(c) of the Nigerian Constitution projects the notion that the Con%@m oes not
make for express provision for the right to a healthful and safe environment. QJ

The implication of this is that, activities likely to cause environmen@astaﬁon and human
rights abuse cannot be challenged in the court because it is o$rceable. Thus, the non-
justiciability of the provision of section 20 operates as a gment to the realization of the
right to a healthful environment in Nigeria because 7@ through which the enforceability of
section 20 could be secured has been denied the I to entertain any question concerning its
violation. However, notwithstanding the ¢ mon clause, the hope to secure the protection of

.

the environment is not totally loss. '@ in view of other available alternatives through which
the citizens can seek environn@qjjustice and protect their right to a healthful environment.
Also, where the provisiﬁ@? chapter two of the 1999 CFRN as amended can be read in

conjunction with &&Visions of Chapter Four of the same constitution, then same rights

become justiciable ih the eyes of the law.

3121’%%:6Id try Act, 2021
1. um Industry Act,

This is the reviewed petroleum act as far as oil and gas is concerned in Nigeria.

109 K. J. Michael, ‘Promoting Political Rights to protect the Environment’ (2006) 18(1) The Yale Journal of
International Law, 389;
110 See paragraph 1 of the National Policy on Environment for Nigeria 1988 revised in 1999.
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3.1.2.1 Overview of the Petroleum Industry Act, 2021

The petroleum Industry Act, 2021, was signed by President Muhammadu Buhari on the 16"
September, 2021. The Act seeks to provide Legal, Governance, Regulatory and Fiscal
framework for the Nigerian Petroleum Industry and development of Host communities.

It contains 5 chapters, 319 sections and 8 schedules dealing with the Rights of %mption,
incorporated joint ventures, domestic base price and pricing framework, pricin ula for Gas
Price for the Gas Based Industries, Capital Allowances, Production Allg a&swand Cost Price

Limit, Petroleum Fees, Rents and Royalty, and the creation c@hmstry of Petroleum

incorporated.
The Act in Section 2 (a) and (b) created two principal regu bodles which are The Nigerian
Upstream Regulatory Commission and the Niger stream and Downstream Petroleum

Regulatory Authority, the former being respoq@’bfor the technical and commercial regulation
of the upstream and petroleum opera.lt@}cluding implementing environmental laws and
policies for the upstream; and the k‘@ being responsible for the technical and commercial
regulation of the midstream E@Vnstream operations in Nigeria as well as licensing of players
in the sector. The abovegmlssmns are exempted from the provisions of any law relating to
the taxation of co{/&eﬁr Trust Funds.

This study an@s clearly shows that PIA as passed by the Senate is seriously flawed. It does
not pro{/&or health, safety and environment (HSE) concerns. There is no provision for an end
to gas flaring. There is a lack of independence for regulators and a glaring neglect of host

communities’ interest in the proposed new institutions.!'! The provisions of the PIA as passed by

the Senate do not demonstrate an understanding of the need to guarantee energy access as a right

1M, A. Olong op. cit. p. 5.
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of citizens. Moreover, the powers and functions of the new institutions like the Petroleum
Regulatory Commission created under the Act do not reflect current global best practices. Our
conclusion is that the version of the PIA as passed by the Senate is an unconscionable attempt to
legalize the appropriation of national oil and gas assets to some powerful private interests.!!?
Specifically, the ill-advised separation of a hitherto comprehensive bill into bits (by the Senate)
has created a sufficient setback to a holistic and more effective effort to revamp @y sector
in Nigeria for the benefit of citizens.'!? QJ

On the provisions of the Act, it is strange that the Senate is swift to cr@&mw institutions in the
industry including the National Oil Company, the Nigeria 6{ eum Assets Management
Company, the National Petroleum Regulatory Comm@u, the Ministry of Petroleum
Incorporated and the Petroleum Equalization Fund ,%Qwithout first creating the enabling
environment on which these entities will thriyve. % acuum of the non-effective and clear-cut

\®
provision(s) for Health, Safety and Enviro \ext in the Act is disturbing and lamentable.'* In
.

point of fact, the bill does not have a’iﬁ_g\rt or section dealing with environmental protection. In
its current form, the PIA ca@%’tually all powers on environmental regulation from the
Ministry of Environmen"@%\lew Petroleum Regulatory Commission. Sadly, the Commission
is saddled with fu(t@wt are conflicting with each other. For example, Section 5(f) mandates
the Commissi%o promote an enabling environment for investments in the petroleum industry”
and in do%’Q “ensure that regulations are fair and balanced for all classes of lessees, licensees,

permit holders, consumers and other stakeholders” (as we find in Section 5(g)). Now the

question is, how will a commission charged with the task of promoting conditions for maximum

112 ibid

3P, E. Agbonifo, ‘Risk Management and Regulatory Failure in the Oil and Gas Industry in Nigeria: Reflections on
the Impact of Environmental Degradation in the Niger Delta Region’ (2016) 9 (4) Journal of Sustainable
Development, 1.

1140, Awoyemi, A Critical Analysis of the Statutory and Regulatory Provisions in Nigeria (Ibadan: Independent
Law Publishing, 2014) 24.
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profitability of investments in one stroke, turn round in another stroke to rigorously enforce
environmental regulations against the same commercial entities'!
One of the tools for making environmental polluters accountable for their actions is litigation. In
such cases, the typical claimants are individuals; families and communities where oil and gas
corporations operate. The expectation is that a law like the PIA that seeks to create a new
governance structure for the petroleum industry should expand the opportunity fq Qﬁpe to use
the legal process as a means of making companies, government institution§~and agencies
accountable for environmental pollution.'! Regrettably, sections @61 of the PIA as
currently drafted places restrictions on the exercise of the enforcement of civil rights as the
limitation of action is shorter than the time provided fi action under the Statutes of
Limitation. The PIA provides a maximum of 12 m n%%‘iod for suits against the institutions
and agencies created under the PIA, a membe&cé verning boards or an employee in respect
of their functions and powers under the Ac }he instituted against them. After 12 months such
N
cause of action would lapse.!!” \CO\
Claimants in oil and gas pollu‘ti@\n& known to have difficulties with collating evidence, raising
money to fund their ca@ther structural problems with litigation against oil companies.
Therefore, the 12& imitation of cause of action in this respect is not in the interest of the
are most times the victims of the oil politics in Nigeria. It is suggested that the

poor people w,

generl\h;%’g limitation be application to the oil industry.!!® At this juncture, we would like to

115 The DPR is the regulatory body that has the statutory responsibility of ensuring compliance with Petroleum Laws,
Standards and Regulations in Nigeria. See DPR, ‘About’ accessed 6th September 2021.

116 National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Deep Water The Gulf Oil
Disaster and the Future of Offshore Drilling, Report to the President (US 2011) 218.

7 C. Coglianese and others, ‘Performance-Based Regulation: Prospects and Limitations in Health, Safety and
Environmental Protection’ and Gas law: Current Practice and Emerging Trends (Dundee University Press, 2010)
206.

118 K. S A Ebeku, Oil and the Niger Delta People in International Law: Resource Rights, Environmental and Equity
Issues” (2008) 1 (2) University of calabar law journal, 195.
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pertinently point out that whereas Nigeria is said to be a federal entity where Justice, Equity and
Fairness is supposedly in place, yet a look at the legal regime governing natural resource
extractives of Solid Minerals on one hand and Oil and Gas on the other hand, call this supposed
truism to question.!'” Under the Minerals and Mining Act, 2007 lives and livelihoods of
communities and individuals are better respected. Section 3(1) (c) of the Mining &)rovides
that: Q

“no mineral title granted under this Act shall authorize exploration or@ation

of mineral resources on, or, in, or the erection of beacons on 0@ cupation of

any land — occupied by any town, village, market, b@ ound or cemetery,

ancestral, sacred or archaeological site, appropriate railway or sited within

fifty meters for a railway, or which is the j’t@@r within fifty meters of, any

government or public building, reservoir J@ r public road”.

In the PIA passed by the National Assembl ,\u?mited and unqualified powers are given to the
Nigeria Petroleum Regulatory Comn{ﬁ?n by section 6(1) (s) to issue petroleum licenses at will
and with no regard whatsoeVeK ves and property of landowners and communities in oil-
bearing areas. This has been‘the unjust old order and has been sadly retained by the Senate in the
PIA. @

It is all not ba@e . It is clear to note that the bill has made some worthy landmarks as regards
pruni %’cherto overbearing powers of the Minister in the Industry to free it from
meddlesomeness and lack of institutional independence (for the entities in the sector). However,

the PIA in its present state is not comprehensive enough and lacks clarity of intention.

Restructuring of the oil and gas industry must not only be to serve the commercial interest of

119 A E. Ite and others, ‘Petroleum Industry in Nigeria: Environmental Issues, National Environmental Legislation
and Implementation of International Environmental Law’ (2016) 4 (1) American Journal of Environmental
Protection, 21.
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multinational oil companies and a few local businesses but the general interest of the country and
her people.

In conclusion, a comprehensive package of the intended new legal regime for the Nigerian
petroleum industry should be tabled before the National Assembly and other stakeholders for
consideration simultaneously. That will show transparency on the part of government and give
opportunity for relevant stakeholders, civil society organizations, enviro %ﬁts and
sustainable development advocates to do proper analysis of the legal regime 0 ascertain its
relevance to issues of environmental protection, termination of gas scal accountability

and transparency, easy access to justice and host community deyelogment and equity. Anything

less may not be good for the petroleum industry, stakehold e Nigerian populace.

This is one of the enactments that cannot be@g in protecting the environment in Nigeria. It

3.1.3 The Environmental Impact Assessment Act,

safeguards the environment from being® @
3.1.3.1 Nigeria’s application pt@nd implementation

Nigeria ‘s adoption of Blé?s\initiated dumped by an Italian company in Koko, of the then
Bendel State, no ‘]{&'%ate, in 1987'%°. The nation suddenly rose together to demand a viable
law that will s@uard and protect the environment from abuse and abandonment. In view of this
EIA i co@‘bed in Nigeria involving nine steps starting with EIA processes, EIA studies/ report

preparation, the EIA review process, in-house reviews, public review, review panel, mediation,

120 4. Abaza, Strengthening future environmental assessment practice: an international perspective cited in. N. Lee,
and C. George, Environmental Assessment in Developing and Transitional Countries. (2000) 11 Chichester: John
Wiley and Sons journal, 13-15.
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EIA approval, EIA mitigation'?!. As fallows;

3.1.3.2 EIA procedures and legislative requirements

In Nigeria, the Federal Environmental Protection Agency (FEPA) was initially in charge of EIA
before the Department was moved to the Ministry of Environment with the principal legislation
EIA, 2004 which made EIA mandatory for both public and private sectors for all %opment
The goals are; &QJ

1. Before any person or authority takes a decision to underta anrize the undertaking

122

projects'=*. It has three goals and thirteen principles.

of any activity that may likely or significantly affect thironment, prior consideration
of its environmental effects should first be taken!?

i. To promote the implementation of appropriat%’bedures to realize the above goal.

1il. To seek the encouragement of the deﬁ@wnt of reciprocal procedures for notification,

information exchange and cons %SQ' in activities likely to have significant trans-state

(boundary) environmental e@s.

Before the enactment of \nment Impact Assessment (EIA) Act, 2004 analysis of the

environmental and sg{ cofiomic impacts of major development projects were to a large extent
[ ]

scanty or in sor@tances nonexistent!>*, Spurred by growing environmental awareness in

many parts world, recognition of EIA as a tool for better environmental protection and

manag\e!qgglf at the national level became evident in the early 1980s, starting with the Fourth

121y J. Ahmad, and G.K. Sammy,” Guidelines to Environmental Impact Assessment in Developing Countries”
(2004) Hodder and Stoughton journal, 69-179.

122§, Appiah-Opoku, “Environmental impact assessment in developing countries: the case of Ghana”. (2001) 21 (3)
Environmental Impact Assessment Review, 59 —71.

123 S A. Awobanjo, “Qil spillage in Nigeria: 1976 —1980”, Paper presented at the 1981 International Seminar on the
Oil Industry, Lagos, NNPC (1876) 6.

124 M. El-fadal, M. Zeinati, and D. Jamali., “Framework for environmental impact assessment in Lebanon” (2003)
1 (2) Environmental Impact Assessment Review, 579-604
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National Development Plan (1981-1985)!?°. This plan proposed the development of
environmental impact statement (EIS) on feasibility studies for all projects (private and public)
and stipulated that an EIS should include plans to mitigate adverse environmental effects of a
project. Also, for the first time in Nigerian development planning, a section on environmental
planning and protection was included. The need for EIA was reiterated at a s minar on
environmental awareness for national policy makers organized by the then Fed 1 1stry of
Housing and Environment in 1981 (FMHE, 1982).!2¢ Similarly, VaI‘IOIlS national*documents on
environment, construction, and agriculture policy recognized the us@ A as a strategy for
achieving sustainable development. Many academicians wrote he need for EIA, and
grassroots- producing areas. Consequently, some form of’ lees started around the mid-
1980s in the oil industry. Related developments V\% bserved in land use planning and
development permit approval in states such as s and Bendel'?’. Nonetheless, there was

never a systematic, legal and 1nst1tut10na % mework for EIA until the promulgation of Decree

No. 86 of 1992. The latest enactmen‘[’{as

3.1.3.3 Legal requirements Vlronmental Impact Assessment

In most countries of th %ld the process and procedures are similar but the implementation
[ ]

and or enforcer@ary in accordance with how seriously a nation views environmental

issues!'?8, I ria, Federal Environmental Protection Agency (FEPA) Decree No. 58 of 1988

aptly ca described as the forerunner of the 1992 EIA law.

125 B.U. Ekuerhare, and C.O. Orubu, “Economics of the Niger Delta. Technical Report, Niger Delta” (2008) 3 (2)
Environmental Survey Journal, 7.

126 ..0. Chukwu, C.O. Brown, C. O. and D.I. Nwankwo, “The impact of oil pollution on the hydrochemistry and
biota of the tidal creeks and canals in Ondo State. 9" International Conference on the Petroleum Industry and
the Nigerian Environment”, Abuja, November, (1988), 538-576.

127 A. Field, Discovering statistics using SPSS, (Third Edition. London: SAGE publication Ltd, 2009), 821.

128 J. Glasson, R. Therivel, and A. Chadwick, Introduction to Environmental Impact Assessment (2™ ed. London,
UCL Press, 1999) 5.
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The EIA Act defines environment to mean the:

(a) Land, water, and air, including all layers of the atmosphere;

(b) All organic and inorganic matter and living organisms; and

(c) The interacting natural systems that include components referred to in paragraphs (a) and

This definition encompasses the socioeconomic and biophysical attributes of the enyironment.

According to Section 4, EIA is expected to cover at least the following matters: Q

(a) A description of the proposed activities; QJ

(b) A description of the potential affected environment including spe@&ormation necessary

to identify and assess the environmental effect of the proposed 6/ ics;

(c) A description of the practical activities, as appropriate; Q

(d) An assessment of the likely or potential enviro mpacts of the proposed activity and

the alternatives, including the direct or indirect, CI%L tive, short-term and long-term effects;

\®)

(e) An identification and description of measures available to mitigate adverse environmental
.

impacts of proposed activity and asse éx[' of those measures;

(f) An indication of gaps 1 @%ledge and uncertainty, which may be encountered in

computing the required iffo %on;

(g) An indication @yer the environment of any other state or local government area (LGA)

or areas outsid®1g ria is likely to be affected by the proposed activity or its alternatives; and

(h) A ria@ nontechnical summary of all the information provided.

The EIA report—which is expected to include proposed measures to be undertaken by a

proponent to mitigate or ameliorate the negative environment effects—to be submitted to the

Agency for approval. If approved, an environmental assessment statement and certificate of

approval will be issued by the Agency.
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Similarly, the Environmental Impact Assessment Act, 2004 provides a fine of not less than fifty
thousand naira and not more than hundred thousand naira for a body corporate who violates the
provision of the Act.!? It therefore means that a body corporate as a proponent of a project
could endanger the environment and risk the life of people by going ahead to undertake a project
without proper environmental impact assessment in compliance with the provision of EIA Act
only to pay a fine of not more than hundred thousand naira for such an unqua Qle damage
which may have been done to the environment. Several environmental protectidfi laws for the
preservation of biodiversity in Nigeria fall short in this regard with osanction provisions

which are not adequate to guarantee compliance'3°. %

O

3.1.4 Oil Spill Recovery, Clean Up, Remediation and Da@e Assessment Regulations,
2011 6’69

These regulations establish procedures, meth ’g other requirements for detection, response,
clean-up and remediation of oil spills ﬂq}\@jhore and offshore petroleum facilities into or upon
land and navigable waters of Nige@&r adjourning shorelines. The regulations also apply to all
onshore and offshore petr et@ﬁcilities engaged in exploration, production, storing, processing,
refining, and distributi %il products that have the potential to spill into or upon land and
navigable Waters®gerla provided that these regulations shall apply without prejudice to any
existing re ns for the prevention of oil spill into or upon land and navigable waters of
Nigerih&ection 9 of the regulation, operators of oil and gas is mandated to remove oil from
contaminated shorelines to avoid oil weathering. Also, section 4 empowers any person to report

the issue of oil spill.

129 EJA Act 2004 s. 60.
130 B U. Ekuerhare, and C.O. Orubu, “Economics of the Niger Delta. Technical Report, Niger Delta” (2008) 3 (2)
Environmental Survey Journal, 7.
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3.1.5 National Data Repository Regulations, 2020

This is the enabling law that makes provisions for the Department of Petroleum Resources
popularly known as “DPR”. I also provides for a repository which is in charge of the platform
that prepares for the timely and holistic submission of all oil and gas data by the golden of an oil
prospecting license, oil mining lease, marginal field operator, speculative and d&trading
company.'3! The repository also carry out storage, management, transfer, q@ontrol and
validation of all data and materials submitted to it, ensure data preservati’((dye maximization
and compliance with all the regulations, standards and procedures o provides for digital
platform for the DPR. Q$

Thus, this national collation of data enables the DPR t@nish any license holder who is
culpable for oil hazards and spillage in Nigeria. Thb%%nce of this law is that it enables the
Federal Government to know any licensee whﬁ& doing his job as at when due. Any operator,
oil mining lease or oil licensee who is .irs&ult to the relevant laws shall be properly identified

u under this law and will be dealt wit&cﬂ\

3.1.6 Petroleum Royalt;%@lions, 2022

These Regulations ‘eq&h the procedure for the determination and administration of the royalty
regime under heQﬁtroleum Industry Act, 2021, hereinafter referred to as the Act. Production
from oil @ecting licences and oil mining leases. Subject to Section 311(9) of the Act,
petrole>f/production from oil mining leases or oil prospecting licenses shall continue under the
provisions of the Petroleum Act, 1969 until their conversion date or renewal date.

Payment of royalty Paragraph 3 (1) Subject to the provisions of Paragraph 5 hereof, all

production of petroleum, including production tests, shall be subject to royalties pursuant to

131 Section 2 of the National data Repository Regulations, 2020 passed into law on the 2" Day of January, 2020.
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section 306 of the Act. Royalties shall be levied on a non-discriminatory basis with respect to all
lessees and all licensees of petroleum prospecting licenses and shall be paid into the Federation
Account and verified by the Commission. (2) Where two or more persons are holders of a
petroleum prospecting license or petroleum mining lease, and have appointed an operator, the
royalty shall be paid by the operator, provided that at all times the obligation to pay royalty shall
remain that of the licensee or lessee pursuant to sub-paragraph (3), and where Q&porated
joint venture was created, the incorporated entity shall pay the royalties pursuant™to paragraph 1
(4) (b) of the second schedule of the Act. (3) Where two or mor s are holders of a
petroleum prospecting license or petroleum mining lease, thﬁ e jointly and severally

responsible for the payment of royalties. Q

3.1.7 Flare Gas (Prevention of Waste and Polluti(@&llation, 2018

Nigeria has recently issued the Flare Gas ( \%wn of Waste & Pollution) Regulations 2018.
Its objective is to completely phase OLr@aring which has persisted notwithstanding several

efforts to encourage associated gas@ﬁsation and discourage the process. This work assesses the

Regulations in light of w legislation, particularly the Petroleum Act 1969 and the

Associated Gas (Reinjectiofi) Act 1979 to address questions that arise regarding some of its
.

innovative aspec@ as the taking of all flare gas by the Federal Government of Nigeria and a

new permit e to enable third-party investors access to petroleum lease areas to effect the

takingx& flare gas. It argues that public interest is at the heart of the Regulations and

considering enabling legislation and previous case law, justifies its provisions given the pollution

and economic waste ill-effects of gas flaring.
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3.1.8 Climate Change Act, 2021

In order to protect the Nigerian environment and ecosystem from the ravages associated with
climate change and to achieve the reduction of greenhouse gas emissions in Nigeria, President
Muhammadu Buhari of Nigeria signed the country's climate change bill into law on
18" November 2021. Some of the key features of the Act include the following: \
Applicability OQ

The Climate Change Act 2021 (the "CCA") applies to all Ministries, De rtx{egts and Agencies
("MDAs") of the Federal Government of Nigeria as well as to p k@nd private entities in
Nigeria. The CCA primary aim is to develop and implemen@ﬁsms that will foster low
carbon emission and develop a sustainable environment in ﬁ@)untry.

National Council on Climate Change ’bQ

The CCA establishes the National Council 0\6%‘[6 Change (the "Council") which is vested
with the powers to develop policies and g&kcisions on all matters concerning climate change
in Nigeria. The Council is also re%(gm\to manage the implementation of the provisions of the
CCA. The Council is require \&dminister the climate change fund which was established by
the CCA, collaborate wit}b Federal Inland Revenue Service ("FIRS") to develop a mechanism
for imposing a éﬂ;\& x, and to coordinate the implementation of sectoral targets and
guidelines for@ regulation of Green House Gas ("GHG") emissions and other anthropogenic
causes\&/f%nate change. The membership of the Council will include members of the various
ministries and departments of the Federal Government of Nigeria. The Council will also include
a representative of the private sector on climate change, or environment-related matters, as well
as representatives of women, youth and persons with disabilities, who will be nominated by the

most representative registered national umbrella association.
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The CCA also establishes a Secretariat to handle the administrative, scientific, and technical
functions of the Council and a Director-General of the Secretariat who will oversee the
administration of the Council.

Climate Change Fund

The CCA establishes a Climate Change Fund which is to be which is to be financed by the
following: (a) sums appropriated by the National Assembly for the running of Q&oncil; (b)
subventions, grants and donations, fees and charges for services rendered of publications made
by the Council; (¢) funding from international organisations and funds @Nigeria for meeting
her Nationally Determined Contributions; (d) fines and charge r(w$private and public entities
for flouting their Climate Change mitigation and adathigations; (e) carbon tax and
emissions trading; and (f) such other funds as the co ny&%‘y prescribe from time to time.

The Climate Change Fund is to be applied towa@§te cost of administration of the Council,
payments of emoluments, allowances and n\eﬁts of members and staff of the Council; climate
change advocacy and information di %&natlon; funding innovative climate change mitigation

and adaptation projects; con@% assessments of climate change impact on vulnerable

communities and popula‘@anentivising entities for their efforts toward transiting to clean

energy and sustac‘l%%?duction in GHG emissions; and any other expenditure in connection
0

with any func@

Under th@A, the Secretariat shall keep proper accounts and records of the income and

the Council.

expenditure of the Council and submit a comprehensive report of all the activities of the

Secretariat and prepare a statement of account in respect of each financial year. The accounts of

the Council is to be audited within 6 (six) months after the end of the financial year to which the
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accounts relate, and the accounts is to be audited in accordance with the guidelines issued by the
Auditor-General for the Federation.

The CCA also permits the Council to accept gifts of land, money, or other property on such
terms and conditions, as may be specified by the person or organisation making the gift.
However, these conditions must not be inconsistent.

Carbon Budget Q\

The CCA provides that the Federal Ministries of the Environment and Nat@anning shall
have the responsibility to set the carbon budget (which means the quantity of GHG

emission that is acceptable over a specified time) and the b@ period for Nigeria, and

periodically revise the carbon budget in line with Nigeria's@o ally Determined Contributions
in order to comply with international obligations. er

The goal of the carbon budget is to keep the a increase in global temperature within 2
degrees Celsius and make a concerted eff&\\?ﬁmit the temperature increase to 1.5 degrees
Celsius above pre-industrial levels. &C;\\'
Under the CCA, within 12 (tw@%onths to the end of a carbon budgetary period, the Federal
Ministry of Environment\("'t %inistry") is required to submit to the Federal Executive Council
("FEC"), through ncil, a new carbon budget for approval. Where, however, there is a
need to reviev@gn budget within a carbon budget cycle, the Ministry shall, within 3 (three)
month\/o@ revision of the carbon budget, submit it to the FEC through the Council for
approval.

The Ministry shall also be responsible for publishing guidelines for the measurement, reporting

and verification of national emissions that will serve as the basis for setting and annually

reviewing the carbon budget.
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National Climate Change Action Plan

Under the CCA, the Secretariat, in consultation with the Ministry and the Federal Ministry of
Budget and National Planning, is required to formulate a National Climate Change Action Plan
("Action Plan") every five years, the first of which is to be produced within 12 (twelve) months
from the commencement of the CCA.

The CCA also outlines the process through which the Action Plan is to be @ed. The
process includes consultation with the public for a period of not less than 8 (Righfy*weeks ending
14 (fourteen) days before the presentation of the Action Plan to the Co@ r approval.

The Action Plan shall serve as a basis for establishing national goalsyobjectives and priorities on
climate adaptation and for identifying activities to ensure@@e national emissions profile is
consistent with the carbon budget goals. The Ac 'ov@ shall also prescribe measures and
mechanisms for, among other things: (a) identifyi ions for adaptation and mitigation against
climate change; (b) identifying strategic %s of national infrastructure requiring climate
proofing, (c) enhancing energy conse@&n, efficiency and use of renewable energy in industrial,
commercial, transport, domesﬁ&a&ther uses; and (d) achieving Nigeria's climate change goals.
The CCA also provides sﬁ% mponents of the Action Plan. Some of these components include
an articulated car b&%@et for the five-year cycle and for each of the years in the five-year
cycle, details @ level of compliance with international climate commitments, past, current
and p oje&HG emission profile of GHG emission sectors of the economy, and incentives
for private and public entities that achieve GHG emission reduction.

The Director-General of the Secretariat is also required to submit a detailed report on the state of
the nation regarding climate change to the Council and the National Assembly Committee on

Climate Change. This report shall be submitted for each five-year cycle and shall include
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information on the progress of the implementation of the Action Plan, the extent to which the
GHG emission profile is consistent with the annual carbon budget, assessment of risk and
management of risks and vulnerability, and fines issued against private and public entities for
non-compliance with the provisions of the CCA.

The Director-General is also required to submit to the National Assembly, within 3 (three)
months after the end of every financial year, an evaluation report on the perfor@ climate
change duties by private and public entities. QJ

Obligations é

The CCA sets out the climate change obligations of the MDAs,\public entities, and private
entities. MDAs, among other things, must establish a@ e change desk for ensuring
integration of climate change activities into their cQr ate. MDAs shall also adhere to the
annual carbon emission reduction targets, in %& with the Action Plan and carbon budget
made under the CCA. Where an MDA failsx) eet its carbon emission reduction target, it shall

be subjected to a review, and if foun&ﬁ%&e,

fined as determined by the Cou@Q

its principal officers shall be sanctioned and may be

In relation to public entities, the CCA provides that the Council may by regulations impose
obligations relati g’\& imate change on such entities and may vary or revoke any such
obligations, where ficcessary.

Privat e@ that have a minimum of 50 employees also have obligations under the CCA.
These include the requirement to put in place measures to achieve the annual carbon emission
reduction targets in line with the Action Plan and to designate a Climate Change Officer or an
Environmental Sustainability Officer with the responsibility of submitting the annual reports on

the entity's efforts at meeting its carbon emission reduction and climate adaptation plan. The
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Council may also require a private entity to prepare reports on the status of its performance of its
climate change obligations, and prescribe the period for reporting.

Where a private entity fails to meet its target, it shall be liable to a fine determined by the
Council, who shall rely on a system of Environmental Economic Accounting with attention on
the health impacts, impact on climate variation, and total damage to ecosystem services.

VIII. Reducing Emissions from Deforestation and Forest Degradation (REDD+) %%

The REDD+ refers to reducing emissions from deforestation and forest degradat{oh and the role
of conservation, sustainable management of forests, and the enhancerr@«@hforest carbon stocks.
The CCA empowers the Federal Ministry of Environment to s@%egistry with sub-national
nodes for capturing REDD+ activities in Nigeria, incl@ updates on Forest Reference

Emission Level (FREL). The CCA also empoweri ﬂaQbuncil to provide fiscal support for

®%

o 5\'
In relation to offences, the CCA st@at any person, private or public entity that acts in a

REDD+ activities.

Offences

manner that negatively affect@s towards mitigation and the adaptation measures made
under the CCA or contra\@%ny obligations it has under the CCA commits an offence and is
liable to a penalty, @e determined by the Council.

It is expected that the implementation of the CCA will enable Nigeria to achieve a reduction of
green ou@ and carbon emissions to internationally acceptable levels. Private entities should
be aware of their obligations and put in place the necessary structures that will ensure they are
compliant with the CCA, especially where the Council has been given a wide discretion to

determine the applicable penalties for non-compliance.
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3.2 Judicial Attitude on Environmental Regulations in the activities of the oil and gas

industry

3.2.1 Gbemre v. Shell'3?

The applicant, Gbemre, a representative of the Niger Delta Iwherekan community instituted an
action against (i) the Nigerian government for its failure to stop the oil and gas com Shell in
gas flaring for decades and (i1) Shell for engaging in massive and unceasingly, ' gas flaring
in the community, in the course of its exploration and production activitie§\(jointly respondents).
The Applicant sought a relief that gas flaring should be p prohibited in their
community and a declaration that gas flaring grossly Violate@r fundamental human rights.
The Court granted all the reliefs sought by the Plaintiff. %@er, it was discovered that the said
judgment is not enforced till date has the issue of % aring is still a major issue that the oil
producing states and their citizens are conten&{@nth.

The decision in Gbemre v. Shell, W@elivered an exciting victory for environmental
protection, though lauded OV?I' ﬁ%& years ago, seems to have been a Pyrrhic victory when
viewed over the years. Thi @use Nigeria continues to routinely flare gas despite it being
outlawed by legislatio§§1984 and despite the subsisting decision in the case of Gbemre v.
Shell!*, which @:\S'ecision has still not been overturned on appeal by either the Court of
Appeal or t reme Court. The decision in the Gbemre case therefore remains good law and
it is h(wgﬁat other courts will bravely follow in footsteps of the decision of this case and put

environmental protection and the protection of the fundamental rights of people being affected

by the actions of the oil industry before financial gain. The Gbemre case shows the herculean

132 Gbemre v. Shell Petroleum Development Company of Nigeria Limited & Others Suit No. FHC/CS/B/153/2005
(Unreported).
133 Supra
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task some litigants have to surmount in order to get environmental and fundamental rights justice.
It is further hoped that the Nigerian government stops its bluster and actively/expeditiously
works towards achieving a zero routine gas flaring target, as this will ensure that crucial funds

needed to sustain the economy does not continually go up in smoke and additionally will reduce

S\

3.2.2 Centre for Oil Pollution Watch v. Nigerian National Petroleum COI‘pQ@B“

environmental pollution.

On May 13, 2005, the Centre for Oil Pollution Watch (COPW) comme@le al action against
the Nigerian National Petroleum Corporation (NNPC). The NNP ablished by an Act of
Parliament and carries on business of prospecting, minin jucing, exploring and storing
persistent hydrocarbon mineral oil such as crude oil. It h %es oil installations, oil pipelines,
oil rigs and so on in different parts of Nigeria. The %’avas brought in the Federal High Court,
Lagos Division, over an oil spillage in AC@ommumty of Abia State of Nigeria. The oil
spillage was allegedly caused by the d %nt’s negligence resulting from its pipeline, which
had corroded due to lack of mamt@ce had ruptured, fractured and spewed its entire Contents
of persistent hydrocarbon @01] into surrounding streams and river of Ineh/Aku, resulting in
contaminating two c uffity streams that were the major sources of water supply to the
community. The@tlf alleged that although the defendant contained the spillage on the
surface, it fai o clean up or reinstate the Ineh/Aku streams/river. Furthermore, the plaintiff
averrea\&the respondent was negligent in both the causation and containment of the oil

spillage; that the spillage had harmful effect on living resources, marine life, human health and

other usage of the streams.

134/(2018) LPELR-50830(SC).
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The respondent challenged the plaintiff’s standing to sue and sought an order striking the suit.
On February 9, 2006, the trial court struck out the suit for lack of locus having not suffered any
injury at all, let alone any injury above every other member of the Acha community resulting
from the alleged oil spillage. On January 28, 2013, the Court of Appeal dismissed the appeal by
reaffirming the trial court’s ruling. The plaintiffs appealed to the Supreme Court on March 9,
2013. On July 20, 2018, the Supreme Court unanimously granted the appeal in favor of the
appellant. The Supreme Court of Nigeria held that:

1. That the appellant NGO had the standing to sue the respondent, thereby liberalizing or
broadening the rule of standing. The Supreme Court specifically highlighted “that public spirited
individuals and organizations can bring an action in courts against relevant public authorities and
private entities to demand their compliance with relevant laws and to ensure the remediation,
restoration, preservation, restoration, protection, maintenance and protection of the
environment.”

2. The Supreme Court further clarified that “Accordingly, every person, including NGOs, who
bonafide seek the due performance of statutory functions or enforcement of statutory provisions
or public laws, especially laws designed to protect human lives, public health and the
environment, should be regarded as proper persons clothed with standing in law to sue and be
sued when it comes to public nuisance and other environmental matters.

3. The Supreme Court also acknowledged that recognizing public interest litigation will help
address some other barriers to access to justice, as poor communities without “the financial
muscle to sue” which usually and disproportionately bear the brunt of environmental and climate
change problems, will have the benefit of public-spirited persons and organizations fighting their

cause.
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4. The Supreme Court noted particularly, for the first time, that: “there is no gain saying in the
fact that there is increasing concern about climate change, depletion of the ozone layer, waste
management, flooding and global warming etc... Both nationally and internationally, countries
and organizations are adopting stronger measures to protect and safeguard the environment for
the Dbenefits of the society, citizens and the general public Per Eko, JSC.
5. The Supreme Court also made significant strides in ‘greening’ the Nigerian Constitution and
confirming the existence and enforceability of environmental human rights in Nigeria, in a
manner that increases the possibility of successful climate change litigation in the country,
especially by allowing public interest litigation. Under this position, two things can be deduced.
They are: First, the Supreme Court held that Section 20 of the Nigerian Constitution on duty to
protect the environment by the State is justiciable when read together with, and in the context of,
a provision like section 4(2) of the Constitution, on the power to make laws to give effect to
section 20.

Second, the Supreme Court explicitly recognized for the first time, that section 33 of the
Constitution which guarantees the Right to Life, implicitly includes and constitutes a
fundamental right to a clean and healthy environment for all. Third, the Supreme Court explicitly
affirmed the enforceability of the environmental right in Article 24 of the African Charter on
Human and Peoples’ Rights as domesticated in Nigeria by the African Charter Act, Cap. A9
LFN 2004.

Finally, the Supreme Court decision in the above case aligns with the Constitutional Human
Rights approach to Environmental and Climate Protection taken earlier by the Lower
Court/Federal High Court in Jonah Gbemre vs Shell and others!®. It demonstrates a significant

positive paradigm shift in the attitude of the Supreme Court to environmental and climate change

135 Supra.
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related claims. It provides additional human rights and constitutional tools for potential climate

litigation.

3.2.3 Cameron Offshore System (Nig) Ltd V. Akwa Ibom Environmental Protection &
Waste Management Agency & Anor!'3¢ Q

Legislation - Environmental Protection and Waste Management Agency Law Akwa Ibom

State, 2000 Q

- Provisions of the Environmental Protection and Waste Ma %t Agency Law of Akwa
Ibom State with respect to environmental standards and po @iiischarge fees; instance where
an activity will be held to be outside the purview of Sc IT Category A (i) of the Law

"...The provisions of Sections 25 - 35 of the Eng ental Protection and Waste Management
Agency Act, Cap. 47 Laws of Akwa Ib \State, 2000 contains myriads of Environmental
standards while Schedule 11 thereof@he pollution Discharge fees. The criminal summons
issued against the appellant ﬂ@%(at it defaulted in paying pollution fees to the tune of
N9,000,000.00 (Nine \\@\Iaira) contrary to Section 34 and 35 and punishable under
Sections 37 (1) (4 XQ (5) of the Akwa Ibom State Environmental Protection and Waste
Management ﬁ%LaW, Cap. 47, Laws of Akwa Ibom State of Nigeria, 2000. The provisions
of Sectio %md 35 of the law which the appellant allegedly contravened read as follows: - "34.
No person shall establish petrol stations, gas plant or other petroleum related activities without

adherence to approved environmental standards. 35. No person shall engage in any form of

petroleum exploration or exploitation activities which cause pollution of the environment

136 (2021) LPELR-53003 (CA)
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through spillage." From the content of the charge, the appellant was clearly not charged with
infractions of Sections 34 and 35 aforesaid but for failure to pay pollution fees contemplated in
Schedule II of the law. It is therefore imperative to set down the activities that attract fees under
Schedule II to the law. Category A of Schedule II listed the followings: -

(1) Petroleum refineries & petroleum producing and petroleum products manufacturing

companies. Q&
(i1) Asphalts and Bitumen producing Industries Q/O
(ii1) Rubber/Tyres manufacturing Industries. &

(iv) Iron, steel, other metals industries, : S ’

(v) Marbles, Terrazzo Industries. Q

(vi) Glass Industries. 6r§
>

(vii) Cable electronics Manufacturing Induystri

" 1 have earlier reproduced paragrap@ the 1st respondent's counter affidavit which

N

categorically stated the basis of @alm against the appellant at the Revenue Court to the

t«h&urse of carrying out its activities uses generators and cars

\

capable effluent disb@g Effluent discharge is a liquid waste other than waste from

kitchens or t@ace water or domestic sewage. I therefore cannot but agree with the
S

learned C@e for the appellant that the appellant's activities which is providing support

effect that the appellant in

se ic@:ompanies engaged in oil exploration and production is outside the purview of
Schedule II Category A (i) of the Environmental Protection and Waste Management Agency
Law of Akwa Ibom State."

Legislation - Environmental Protection and Waste Management Agency Law of Akwa Ibom

State, 2000
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- Area of coverage of the Environmental Protection and Waste Management Agency Law of
Akwa-Ibom State; whether a Law restricted by territory cannot be applied outside that territory
"...The next germane issue relates to area of coverage of the said Environmental Protection and
Waste Management Law. By virtue of Section 48 of the Environmental Protection and Waste
Management Agency Law, its coverage remains the Akwa Ibom State. Furthermore, the
legislative competence of the Akwa Ibom State House of Assembly pursuant to %4 (b) of
the Constitution of the Federal Republic of Nigeria 1999 as amended is confined restricted to
the geographical area of Akwa Ibom State. Thus, any law that seeks @xpme civil or criminal
penalty outside the territorial area of the state shall be ultra vi s%egislative powers of the
State House of Assembly. Furthermore, Courts in a given all only exercises jurisdiction
within the confines of that particular state. The app lleﬁ%his case had averred that its area of
operation is within the Exclusive Economic Zcﬁb%d the Territorial Waters of the Federal
Republic of Nigeria which fact was nowhe xmed or controverted by the 1st respondent. The
provision of Section 1 (1) of the Exc@conomic Act, Cap. 17 of the Laws of the Federation
of Nigeria, 2004 leave no om&%ubt that same is outside the domain of a state. The said

Section 1(1) of the Act m@ "Section 1(1) - Subject to the other provision of this Act, there

is hereby denorm?@one to be known as the Exclusive Economic Zone of Nigeria (in this

Act referred s the "Exclusive Zone") which shall be an area extending from the external
limits of @rritorial waters of Nigeria up to a distance of too nautical rules from the baseline
from which the breath of the territorial waters of Nigeria is measured." If a law is restricted by

territory, that law cannot be applied outside that territory. The only circumstances where the

Court in the territory where the law is made can apply is where part of the offence is committed
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in that territory which is not the case here. See MORAH V. FEDERAL REPUBLIC OF

NIGERIA (2018) 75 NWLR (prt 1641) 60.

3.2.4 Helios Towers Nig. Ltd V. Nesrea & Anor'?’

The court was of the view that: Q\
We have already in this judgment reproduced the goal and obj@ of the
Environmental Impact Assessment Act in Section 1(a) and @ e have also
reproduced the definition of environmental impact assessmeut. They are relevant
here; without the need to reproduce them again. It isr important to state that

E.IA. involves a processes of information egc " notification and consultation

between organs and persons where progos ivities are likely to have significant

effects on boundary or trans-state on &%mment of bothering towns or villages.
.
See Section 1 (¢) of E.LLA ‘®ow Section 12 provides: "When a project is
described on the mandat(q& dy list specified in the Schedule to this Act is referred
to mediation or a %?panel, no Federal, State or Local Government or any of
their authorj @ency shall exercise any power or perform any duty or functions
that wo@ermit the project to be carried out in whole or in part until the Agency

as@ a cause of action conductive to its power under the Act establishing it, or
has taken a decision or issued an order that the project could be carried out with or

without conditions". (Underlining for emphasis only) Section 14 (2) provides: "For

greater certainty, where the Federal, State or Local Government exercises power or

137 (2014) LPELR-24624 (CA)
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performs a duty or function for the purpose of enabling projects to be carried out, an
environmental assessment may not be required if- (a) The project has been identified
at the time the power is exercised or the duty or function is performed; and (b) The
Federal, State, or Local Government has no power to exercise any duty or perform
functions in relations to projects after they have been identified".

Section 42 defines jurisdiction to include: b) the government of a State @er
agency established pursuant to an Act, law or By-Law or legislature Qaj ate and
having powers, duties or functions in relations to an assessment @xvnvironmental
effects of a project. d) A government of a foreign Statg_ or sub-division of a
foreign State, or any institution of a government and nternational organization
of States or any institution of such an organiz ti% .61 defines Federal authority to
mean. a) a Minister of the Government of t deration of Nigeria; b. an agency of
the Government of Nigeria or other b %@stablished by or pursuant to an Act or law

.
that is ultimately accountable @gh a Governor of the State of Nigeria in the
conduct of its affairs. W@z(e learned counsel for the Appellant contended that
these provisions aﬁ@?and unambiguous and their ordinary and plain meaning
should be S@ to them in their construction, learned counsel for the 1st
Respondent has urged upon us to employ the principle of interpretation that enjoins

@réourt to adopt the purposive community canon of interpretation and not to
construct a provision in isolation of the whole. As a golden rule of interpretation, no
word would require any interpretation other than the plain and ordinary one.

Thus, no Court will attempt to interpret or construct an Act or statute contrary to the

express words of the Act or statute. In construing a statute including the Constitution,

85



the words used in the statue must be given their ordinary and plain meaning where
such words are not ambiguous. In effect, clear and unambiguous words must be
given their ordinary and evident meaning. RABIU V STATE (1980) 8 - 11 SC 130;
HAEEEB VS A.G. FED. (2012) All FWLR (Pt.629) 1011 at 1061 F; FEDA v GCN,
TF (2011) All FWLR (Pt 570) 7223 at 7259 para A. Where however, the words are
not clear or are ambiguous then, the Courts are enjoined to be libe Q&te
construction of the provision in a manner that one section does not defeat the
intention and purpose of another. RABIU V STATE (1981) 2 @ 293, ATIKU
ABUBAKAR V A.G. FED (2008) All FWLR (Pt 441) 870 a -901 H -A. Now
turning to the referred Sections 12, 14 (2), 42, ca@ e said to be clear and
unambiguous as to ascribe their plain and ordi Qneaning to them? Section 12
excludes the Federal, State or Local (KOVQ nt or any of their authorities from

N\

performing any duty or function th@u d permit project from being carried out
where the project is either on t datory study list, or is referred to mediation or a

review panel, until the A& has taken a cause of action conducive to its powers

under the Act or m@%l a decision or issued an order that the project could be

carried out &?@yithout conditions. The exclusion of the powers of the Federal,
ocal

State an%

ny@f@r or performing any function with respect to the 3 circumstances until the

Government or any of their authorities or Agency from exercising

Agency has taken a cause of action conducive with its power or taken a decision or
issued an order, logically connotes that all the 3 tiers, the Federal, State or Local
Government and their authorities or Agencies, may in other cases as may be so

provided by the Act, have the power to perform the function of conducting E.IL
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Assessment. Section 14 referred to, is also another exclusion provision where E.I. A.
is not required. However, Sub-section 2, unlike S. 12 provides that where the Federal,
State or Local Government exercises power or performs a duty or function for the
purpose of enabling projects to be carried out, an E.ILA. may not be required - if it
falls in any of the situations in Sub-paragraphs (a) and (b). This Section 14 (2) like
Section 12 also connotes that all the 3 tiers of government and or their Age Q&e
power or function to exercise for purpose of enabling projects to caffied out.
However, the exercise of such power or function in the circumst@ated therein is
one for which an Environmental Impact Assessment may o%quired. Section 42
defines "jurisdiction" at Paragraph (b) and (c) to inc

other Agency including an agency establisheg@ﬂ to a law or bye law having

powers or duties and functions in relatio

tate Government or any

n assessment of the environmental
effects of a project. Learned Appella &unsel argued that by this definition, the
.
States and Local Govemme{ eas can conduct an Environmental Impact
Assessment and issue a Q%‘onmental Impact Assessment Certificate. It is to be
stated that Section@nly the definition Section for the word "jurisdiction". To
relate the f%l' to the text, it is necessary to run through the Act to see the
context ;gﬂ{h the word "jurisdiction" was used. The only Section where it is used
is t@tion immediately following the Section 42. It is used in (Section 43) where
the referral of a project to a review Panel is required by the Act, then, the
"jurisdiction" referred in Paragraphs (e) and (f) of Subsection 1 of Section 42 is given
responsibility or an authority to conduct an assessment of the environmental effect of

the project or any part of it, the Council or the Minister of External Affairs, may
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establish a joint review Panel with the "jurisdiction". The jurisdiction in Paragraph (e)
and (f) are: - (e) a government of a foreign State or a sub-division of foreign State, or
any institution of such a government; and (f) an international organization of States
or any institution of such an organization. It is crystal clear that although
"jurisdiction" as defined in Section 42 (b) and (c¢) includes the Government of a State
or its agency, the jurisdiction referred to in Section 43 which may be a@e
responsibility to conduct an Environmental Impact Assessment a ich the
Council or Minister may constitute together with the review P joint review
Panel, is the jurisdiction in Paragraphs (e) and (f) whi % government of a
foreign State or its sub-division or an international ‘\@ ation. In this context, |
lend my full weight to the submission of th 1@ Respondent's Counsel that it
cannot be the intention of the markers of t ironmental Impact Assessment Act
that a foreign State or its Sub-divisio }an international organization would be the
XN

body to conduct and issue an E{@nmental Impact Assessment Certificate.? Section
43 neither confers the '&Q%wer on a "jurisdiction" to conduct Environmental
Impact Assessmen\@%es it confer any power on the "jurisdiction" to issue any
Environme a@a Assessment Approval Certificate or permits. It will definitely
be absu%a{m( against the spirit of the Act to interpret Sections 42 and 43 as

on@g the "jurisdiction" or the power to issue an Environmental Impact
Assessment Certificate on a foreign government or an international organization.
Learned Counsel for the Appellant also referred us to the definition of "Federal
Authority" in Section 61 to include an agency of the Government of Nigeria or other

body established by an Act or Law that is ultimately accountable through a Governor.
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As with the definition of "jurisdiction" in Section 42, there is also no provision of the
law other than those already referred to or similar to those, that specifically grants the
Federal authority the power or duty to perform Environmental Impact Assessment
and then issue an Environmental Impact Assessment Certificate. ? An overview of all
these Sections do not therefore present a clear position as the Appellant's Counsel has
argued. All the referred Sections apart from stating that all the 3 tiers, the F Qﬁhe
State and Local Government and their agencies would have powers to cgfiduct an

Environmental Impact Assessment, but in those cases, the E@n ental Impact

Assessment are not required, do not go beyond that stage.f }$port of Sections 42

and 43 in particular is anything but clear. These Se

are far from being clear. It thus means th ﬂﬁ%lden rule of interpretation of

nd many other Sections

ascribing the plain and ordinary rneanin{oQ ords used in the statutes would not
apply with respect to Sections 12, 1 })), 42 of the Act because they are not in
.
themselves clear or unambigu&ﬁ;\ﬂ\;ey are to the contrary. They are unclear and
ambiguous. However, H@Qfs discernable is that an Environmental Impact
Assessment being \é%s that eventually leads to verification of the suitability or
otherwise o t@osed project before a decision is taken to allowed the project, it
necessar%re uires that the assessment be carried out in stages or at different levels
inv many persons or organizations or bodies. This is because Environmental
Impact Assessment involves the process of information gathering which is carried
out by the developer and other bodies to enable the authority understand the
environmental effects before deciding whether to grant or refuse to grant planning

permission for the proposed project.? The process involves not only information
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gathering, but also information sharing between the organizations or persons in the
affected environment and also especially where the environmental effect of a project
in one place, State, town or village would have an environmental effect in on that
environment or other State, town or village. This fact Section 1 (c) of the Act
recognizes and by Section 11, a State in which a project is planned to be undertaken

is required to notify, and transmit any relevant information to or enter i Qm ly
consultation with the other State, town or village which is likely to b@canﬂy
affected by the proposed activity. See also Section 7. In such he States and
local Government agencies undoubtedly have a role to p .%Act also empowers
the "Agency" to delegate any part of the screening atory study of a project,
but not the duty to take any cause of action ov@decision which the Agency is
empowered to take after the completion_of &eening or mandatory study. See for
instance Sections 17, 22. Indeed wh e\he Agency delegates its duty of screening
and mandatory study, it is req&fﬁ;\wt to take any cause of action or decision until
the delegated duty has b@gﬁied out or the comments by the members of public
have been receivem@ection 7. The result of all this is that the States or Local
Governmen ‘z\@?re not completely excluded from playing any role with regards
to Envi@ne tal Impact Assessment in their areas. As to whether they have the
@%issue an Environmental Impact Assessment Approval Certificate, another
excursion into the Act is necessary. The starting point is Section 61 where the word
"Agency" is defined. The Act defines "Agency" to mean the National Environmental

Protection Agency established by the Federal Environmental Protection Agency Act,

unless the context otherwise provides. The Environmental Impact Assessment Act
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addresses the "Agency" as the enforcement agency or implementer of its provisions.
All applications by public or private institutions or agencies are to be made in writing
to the "Agency" before embarking on any proposed project. (Section 2 (4). By
Section 6, the "Agency" shall impartially examine information provided as part of an
Environmental Impact Assessment prior to any "Agency”? By Section 7, before the

"Agency" gives a decision on any activity, it shall give an opportunity to Qm nt
agencies, members of public etc. to make comment. Sections 8 and 9 s@nfer on
the Agency the right to make the decision, on the proposed a@. Section 15 is
also on the same line and wherever a decision or approv is%ded to be made or
given, or cause of action taken, the Act refers to the '@ ". In Section 41, the Act
provides. "A Certificate stating that an envi w@l assessment of a project has
been completed, and signed by the Agenc xercises a power or performs a duty
or function referred to in Section 8 \tﬁs Act in relation to the project, is in the
.

absence to the contrary, proof @e matter stated in the Certificate". (Underlining
for emphasis only) The &%‘t of the thorough scrutiny of the provisions of the
Environmental Imp@essment Act is to discover the real intention of the law
makers as t t@y empowered to conduct Environmental Impact Assessment and
more in@rta tly, to issue Environmental Impact Assessment Certificate. This is

ec@ because in the process of discovery of the intention of the law makers, it is
a cardinal rule of construction that a Section of the statute in not considered in
isolation of the whole, but as interpretation is approach on the footing that the

Section is part of the greater whole. See ORUBU VS. INEC (1988)5 NWLR (Pt.94)

323. The Court is therefore duty bound not to construe any of the provisions of a

91



statute to defeat the obvious ends of that statute or what it was designed to serve,
especially where another construction which is more consistent within the sense of
the provisions will enforce and protect the ends for which the statute is made.
RABIU VS. KANO STATE (Supra); NBN LTD VS. WEIDE Per AMINA AUDI

R

3.3 Institutional Framework O

WAMBALI JCA (Pp 44 - 61 Paras E - A).

In Nigeria the main regulatory bodies are the Federal Ministry o@&élment and the
Department of Petroleum Resources (DPR) under the Federal Mini Petroleum Resources.
However, this arrangement is causing a lot of confusion ontributed to duplication of
process. The Institutional set-up and legislation related Ub&onmental management of the oil
and gas industry in Nigeria have evolved over the p@% years and are very complex. The long
history of environmental problems caused bg\\@spills also gives the Nigerian judicial system
and some government agencies a pronﬁ% le on how it deals with penalties and punishments

for environmental and oil-related %ﬁces and crimes, as well as with compensation claims for

N

3.3.1 Federal&igiﬁﬁ'y of Environment

victims.

In Ni eri@ ederal Ministry of Environment is the sole Government Agency mandated by law
to conduct EIA in both oil and gas sector and any other project that require EIA; but for some
reasons that are not clear DPR also carried out in-house EIA studies strictly on oil and gas'3.

Environmental Impact Assessment offers great opportunities for the achievement of sustainable

133 E. 1. Elenwo and S. C. Urho, “Challenges and Prospects of Enforcement of environmental laws in Port Harcourt
Metropolis Rivers State Nigeria” (2017) (19) (6) British Journal of Applied Science and Technology,1.
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development in Nigeria. However, one of the major constraints for the effective implementation
of EIA as a central tool for sustainable industrial development is that the EIA is seen differently
from technical feasibility studies. The approach, however, by the Ministry is more detailed and
rigorous. It involves both the States and Local Council concerned and also ensures adequate

R

3.3.2 Department of Petroleum Resources Q

participation of the communities and the general public.

The present-day Department of Petroleum Resources started as a hydéq&{ section of the
Ministry of Lagos Affairs in the early fifties. It is the first statuto cy set up to supervise
and regulate the petroleum industry in the country. At the t it reported to the Governor-
General. Later, the section was upgraded to a Petroleu§$sion within the then Ministry of
Mines and Power. The Division, in 1970, becar& Department of Petroleum Resources
(DPR). In 1971, a new body, called Nigeria@onal Oil Corporation (NNOC) was created to
engage in commercial activities in the@eum industry with the Department continuing to
perform the statutory superv131on a%&ontrol duties in the oil industry'**

The DPR was in 1975, co 1nt0 the Ministry of Petroleum Resources (MPR) after energy
matters were exmsed an ﬁsferred to another arm of government. Through the proclamation of
Decree 33 of 1 % and NNOC were merged to form the Nigerian National Petroleum
Corporatio C)'*. This was in a bid to optimise the utilization of the then scarce local
manp%resources in the public sector of the industry. The Decree also created the Petroleum
Inspectorate as an integral part of the Corporation and granted it a semi-autonomous status; with

its Head reporting to the Minister of Petroleum Resources, who also doubled as Chairman of

139§ Rousseau, ‘Empirical Analysis of Sanctions foe Environmental Offences’ (2009) (3) International Review of
Environmental and Resource Economics, 161.

140 E. J. Chigonu, F.P. Igwela & C.J. Ezeilo, “Environmental Compliance and Enforcement Measures: Challenges
and Opportunities In Nigeria”, (2022) 1 (2) Port Harcourt Journal of Business of Law, 5.
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NNPC. The Petroleum Inspectorate continued to regulate the industry but was barred by the
Decree from engaging in any commercial transactions or being involved in the commercial
decisions of the Corporations.

In 1985, a new Ministry of Petroleum Resources (MPR) was again created, while the Petroleum
Inspectorate remained in the corporation and retained its regulatory functions'#!. On the 23rd of
March 1988, with the commercialization of NNPC, the Petroleum Inspectorate w Q&ed from
the corporation, due to the non-commercial nature of its functions, and merged*with the new
MPR to form its technical arm. The DPR continued to oversee all t@; ities of companies

licensed to engage in any petroleum activity in the country, v@bjective of ensuring that

national goals and aspirations are not thwarted, and that oi nies carry out their operations
according to international oil industry standards an p@’%s. It keeps records and other data of
the oil industry's operations and informs Govemlﬁb about all activities and occurrences in the
petroleum industry. \

o 5\'
The Department of Petroleum Res@s PR) under the Federal Ministry of Petroleum

Resources plays a key role in'@ng and enforcing environmental law in Nigeria. The DPR

regulation Environmenta@lines ‘an (EGASPIN), first issued in 1992 and reissued in 2002,

forms the basis fo?@vironmental regulation of the oil industry.

In 19 9,@’0 Federal Ministry of Environment was formed, followed in 2006 by the
establishment of the National Oil Spill Detection and Response Agency (NOSDREA)!'“2. Both of

these Institutions base their operations on the DPR Environmental Guidelines and Standards.

141 C. A. Omaka, Municipal and International Environmental Law, (Lagos: Lions Unique Concepts 2012), 349.
12 B, 1. Elenwo and S. C. Urho, “Challenges and Prospects of Enforcement of environmental laws in Port Harcourt
Metropolis Rivers State Nigeria” (2017) (19) (6) British Journal of Applied Science and Technology, 1.
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There are also Departments at the State Ministries of Environment and Water Resources both
dealing with the management of environmental issues. Local government bodies do not have an
official role in either environmental management or regulation of the oil industry in Nigeria, but

have some involvement with both issues because of their physical presence on the ground °.

3.3.3 National Oil Spill Detection Response Agency \

The Objectives of the Agency shall be to co-ordinate and implement the @gl Oil Spill

Contingency Plan (NOSCP) for Nigeria as follows!*: &
(a) Establish a viable national operational organization that ensur , timely, effective and
appropriate response to major or disastrous oil pollution; Q

(b) Identify high-risk areas as well as priority areas for p%&n and clean up
(c) Establish the mechanism to monitor and assi&where expedient direct the response,
including the capability to mobilize the neb@y resources to save lives, protect threatened
environment, and clean up to the best W® extent of the impacted site
(d) Maximize the effective use of évailable facilities and resources of corporate bodies, their
international connections @spill co-operatives, that is Clean Nigeria Associates (CNA) in
implementing appropria §1 response;

.
(e) Ensure ﬁmdi@ appropriate and sufficient pre-positioned pollution combating equipment
and materia’lb well as functional communication network system required for effective
responsgte major oil pollution;

(f) Provide a programme of activation, training and drill exercises to ensure readiness to oil

pollution preparedness and response and the management and operational personnel

143 Accessed on NOSDRA site @ www.Nosdra.federalgovt.com on the 15/10/2023.
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(g) Co-operate and provide advisory services, technical support and equipment for purposes of
responding to major oil pollution incident in the West African sub region upon request by any
neighbouring country, particularly where a part of the Nigerian territory may be threatened;

(h) Provide support for research and development (R&D) in the local development of methods,
materials and equipment for oil spill detection and response

(1) Co-operate with the International Maritime Organization and other nation Q%nal and
international organizations in the promotion and exchange of results, of “fesearch and
development programme relating to the enhancement of the state of-@* of the oil pollution
preparedness and response, including technologies, techniquéfo surveillance, containment,
recovery, disposal and clean up to the best practical extent Q

(j) Establish agreements with neighbouring cogétfaQegarding the rapid movement of

equipment, personnel and supplies into and 0}&t 0 countries for emergency oil spill response

activities \

(k) Determine and preposition vital c@ equipment at most strategic areas for rapid response
(1) Establish procedures by wh@&é Nigerian Customs Service and the Nigerian Immigration

Services shall ensure rapk@wtation of extra support response equipment and personnel

(m) Develop and @%ﬂ an appropriate audit system for the entire plan;

(n) Carry out@: other activities as are necessary or expedient for the full discharge of its

functi@w execution of the Plan.

3.3.4 NESREA and NODSRA

NESREA Act empowers NESREA as an enforcement Agency for environmental standards,

regulations, rules, laws, policies and guidelines,'** to enforce environmental standards on noise,

144 NESREA Act 2007 s. 1(2)(a).
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air, land, seas, oceans and other water bodies through compliance monitoring.!* The medium of
compliance monitoring as expressed by the law to be used by NESREA to enforce environmental
standards can only be achieved through environmental enforcement measures such as inspection
and searches. The NESREA Act also empowers NESREA to conduct field follow up of
compliance, public investigation, and developed monitoring network, all in a bid, to ensure
effective environmental compliance and enforcement.!*® Inspection and searches leo used by
NOSDRA as a means of detecting oil spillage. NOSDRA Act mandat DRA to be
responsible for surveillance and ensure compliance with all existing@bnmental legislation

147 Q4

and detection of oil spills in the petroleum sector of Nigeria arly under the Harmful

Waste (Special Criminal Provisions) Act, a Nigerian poli er is empowered to enter and

ce officer has reason to believe is related

conduct search without warrant on any land, bui dian carrier, including aircraft, vehicle,

container or any other thing whatsoever whicE t

to the commission of a crime under the A éaociated to harmful waste.!* However under the
°

NESREA Act, NESREA requires a @nt issued by Court to enter and conduct search on any

premises including land, Vehie@ vessels, floating craft except maritime tankers, barges or

floating production, stor&@%oad (FPSO) and oil and gas facilities or any inland water and

structure, at all tit@e purposes of conducting inspection, searching and taking samples for
bly believed carries out activities or stores goods which contravene

analysis reas

enviroKm@tandards or legislation.'¥

195 Ibid s. 7.

146 Jpbid s. 8.

147 NOSDRA Act 2008 s. 6(1).

148 Harmful Waste (Special Criminal Provisions) Act Cap H1 LFN 2004 s. 10(1)(a).
149 NESREA Act 2007 s. 30(1)(a).
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3.4 Nature of the Legal Regulation on Risk Governance in Nigeria Oil and Gas Industry

The risk governance laws relevant to offshore oil activities in Nigeria seem inadequate to the
extent that it will prevent the future occurrence of oil accidents such as the Deepwater Horizon
Accident. It will be argued that the offshore risk governance regime is not adequate enough to
prevent the occurrence of offshore accidents in Nigeria looking at the Petroleum A&l%% the
Petroleum (Drilling and Production) Regulation 1969 and the Mineral Oil (S Regulation
1963 as the risk governance regime for offshore oil activities in Nigeri .lﬁﬁistly, it will be
argued that the prescriptive nature of the regulations mentio e@sove undermines its
effectiveness in preventing offshore risk related accidents. B@%here are provisions in the
Petroleum Regulations 1969 that give room for the minim@)n of the cost of risk governance
at the expense of the actual prevention of enviro%@% accidents. What is more, there is a
general lack of regulatory capacity that u@es the possibility of the Department of
N\

Petroleum Resources (DPR)!! effectix:ek&ulating risk governance. Furthermore, it is argued
that the position of the DPR as theQ@ator and, the regulated raises questions of conflict of
interest which erodes the effe .h@ess of the risk governance regime.

As reiterated in the pr@ section, the Macondo accident awakened a paradigm shift in
offshore oil risk {\%ﬁ e in some jurisdictions. The premise of the shift for most jurisdictions

was an apprai@f the adequacy of existing framework in securing the health, safety of workers,

and em@mental protection.!> The Petroleum Act 1969 (amended in 2004)!*3 is the umbrella

130 p_E. Agbonifo, ‘Risk Management and Regulatory Failure in the Oil and Gas Industry in Nigeria: Reflections on
the Impact of Environmental Degradation in the Niger Delta Region’ (2016) 9(4) Journal of Sustainable
Development, 1.

151 The DPR is the regulatory body that has the statutory responsibility of ensuring compliance with Petroleum Laws,
Standards and Regulations in Nigeria. See DPR, ‘About’ accessed 6th June 2021.

152 B, Newman, ‘Environmental Regulation in the Upstream Oil and Gas Industry: Is Ghana Prepared for Offshore
Oil Pollution?’(2017) 15(1) Ogel law Journal, 1.

153 The Petroleum Act, Cap P10, Laws of the Federation of Nigeria (LFN) 2004.
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law that governs petroleum operations and, creates the legal basis for the making of regulations
in the Nigeria’s petroleum sector.!>* The Petroleum (Drilling and Production) Regulations 1969
was made in furtherance to the Petroleum Act to regulate every facet of petroleum operations
including risk prevention and management.!>> Also, the Mineral (Safety) Regulations 1963 were
adopted as a valid regulation under the Petroleum Act 1969 to secure the protection of health and
safety of petroleum workers, which includes those working offshore.!¢ Q

The Petroleum Act is a federal law that vests the ownership and contr@l of*all petroleum
resources in Nigeria’s land, and waters on the government.!>” It es that ‘the entire
ownership and control of all petroleum in, under or upon any lapds .\, iS vested in the State’.!>® It
defines land to include ‘land covered by water which- is e territorial waters of Nigeria,
or forms part of the continental shelf, or the E c@ Economic Zone of Nigeria.’!>® A
combined read of the above provisions means the ownership and control of offshore
petroleum resources are vested in the feder é&ernment.mo This has received judicial vent from

.

the Nigerian Supreme Court in the\&}s of Attorney General of the Federation v. Attorney
General Abia State (No. 2)161,'\®%t was reiterated that ‘the federal government alone and not
the littoral states can ls@ exercise legislative, exclusive and judicial powers over the
maritime belt or %1 waters and sovereign rights over the Exclusive Economic Zone

subject to uni\@a ¥ recognized rights’.!6?

134 B, Godfreyy Nigerian Petroleum Law, (Dredew Publishers Lagos, 2004) 13-24.

135 T, Folald’and M. Heaton, A4 History of Nigeria (Cambridge University Press 2008) 185.

156 Omukoro (n 28) 7.

157 E. Egede, ‘Who owns the Nigerian Offshore Seabed: Federal or States? An Examination of the Attorney General
of the Federation v. Attorney General of Abia State & 35 ors Case’ (2005) 49(1) Journal of African Law, 73.

158 The Petroleum Act, Cap P10, 2021, s.1(1).

159 Ibid, s.1(2). See M A Ajomo, ‘Ownership of Mineral Oils and the Land Use Act’ (1982) 1(2) Nigerian Current
Law Review, 335.

160 1, Aladetin, ‘Ownership and Control of Oil, Gas, and Mineral Resources in Nigeria: between Legality and
Legitimacy’ (2004) 3 (8) Thurgood Marshall Law Review, 159.

161(2001) Al N.L.R. 121

162 Attorney Gen. of the Federation v Attorney Gen. of Abia State [2002] 4 NSCC 51 (Nigeria).
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It provides that ‘the licensee or lessee shall comply with all existing safety regulations and all
such instructions as may, from time to time, be given in writing by the Director of Petroleum
Resources for securing the health and safety of persons engaged on or in connection with

operations under his license or lease’.!%

3.5 Effects of legislations on Environmental Protection in Nigeria \

Speaking on the way out, Ibebuike stressed the need for DPR to ensure that 1@ re directed
towards periodic reporting of safety measures by the operators, ad@te monitoring and
verification to ensure compliance and independent third-party ins n of the design and
construction of wells in order to satisfy itself that ade safety measures to prevent
hydrocarbon releases and major well blowout are taken. Qé

He added, “an independent agency separates from % at oversees economic regulation of the
sector should be created to regulate offshore@’?,safety and environmental standards in line
with the current international best prad'\@? this end, National Assembly has reflected this in
the PIA, 2021. The regulator sho@\endeavour to set up a dedicated website for publishing
Health and Safety Regulat'o@irectives and Standards for easy access. This would encourage
studies and research, w 'c%ill ultimately lead to an improvement of the existing system.'®* The
regulatory body ‘should carry out physical inspection of offshore installations to ensure that
process saf d asset integrity are being maintained by the operators. Efforts should be
directed\tewards ensuring that offshore workers are trained to gain competence on safety

measures and learn dynamics of the industry.!> Workforce involvement in offshore health,

safety and environmental monitoring and implementation should be encouraged through a legal

163 The Petroleum Regulations 1969, Reg 37.

164 A. Banwo and others, ‘Review of the Petroleum Industry Governance and Institutional Framework Bill” (2021)
13 (5) University of Port Harcourt Law Journal, 67.

165 ibid
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framework. The regulator should ensure consultation and collaboration with the industry to
ensure that health and safety regulations and directives are being implemented without
compromise. Government should endeavor to set up an investigative committee to unravel the
cause of any accident/incident offshore with a view to advancing health and safety measures
from the lessons learnt.'®® Qutcome of such investigations should be made public to encourage
further studies and research. The envisaged Regulations, Standards and Guideli Qo e made
pursuant to the PIA should incorporate the observed deficiencies in the offsh eg

th and safety

regulation.”

166 ibid
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Chapter Four

Appraisal of Adherence to International and Local Health and Safety Regulations in The

Oil and Gas Industry in Nigeria

4.1 The Legal Administration of Health and Safety, A Comparison with other Jurisdictions

VaN
The oil industry is Nigeria’s main revenue earner, and stories that frequently feature about it in

the news are about fluctuations in crude oil price, juicy labor earnings by workers, as well as
billions of dollars investment companies and the government are making to find more oil. But
issues about investments to guarantee industry workers’ safety are hardly heard until major

disasters strike!®’

. The department of Petroleum Resources (DPR) tasked with regulating the
health and safety of workers in both upstream and downstream has been able to do little in that
regard.

The DPR report of the oil and gas industry activities in 2015 shows that death toll in the
oil and gas industry hit 217 from 2010 to 2015. The deaths were recorded from 298 incidents
reported industry-wide within the five-year period'®s. Some of DPR’s reports are arguably
inaccurate because most of these accidents go unreported. There are hundreds of oil and gas
companies operating in the upstream and downstream sectors but in-house data about
occupational injuries or fatalities from their operations are scanty or non-existent!®,

However, local exploration and production giant, SEPLAT reported in its 2016 result that
its mortality in service was around 63 with workers above 45 accounting for the highest deaths of

26. Those in their 40’s that died in service were 14 and those around 35 were nine. The causes of

the mortality were not stated.

167 https://dailytrust.com/oily-but-deadly-how-308-deaths-haunt-oil-sector accessed 22 October, 2023.
168 ibid
169 ibid
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Findings show that some industry-related deaths might not have been captured in the DPR 2015
report'”’. For instance, Bristow Helicopters (Nigeria) Limited confirmed that six people were
killed in an offshore helicopter accident in the Oworonshoki area of Lagos on August 12, 2015.

In Nigeria, there are quite a number of statutes which undoubtedly, overtly or covertly provides
for compensation in matters pertaining to land or landed property acquisition but unfortunately,
only the Oil Pipelines Act'”' and two other municipal legislation or regulations contain
provisions that directly address matters pertaining to compensation emanating from oil spillage
in Nigeria. Other Nigerian statutes such as the Land Use Act 1978, Minerals Act, Petroleum Act,
Oil in the Navigable Waters Act 1968 and others are only superficially relevant to compensation
for oil spillage, as they deal primarily with land acquisition in Nigeria rather than injurious

172

affection emanating from oil spillage'’* a problem the study will evaluate.

The statutory provisions which vest contro oiféa\‘fc;leum/mineral resources on the Federal
Government on behalf of the Nigeria citiﬁs\o not impede the right to compensation arising
.

from petroleum operation activities. @roposition was canvassed and upheld in the case of Elf
Nigeria Limited v. Opre Sillo @%73 where it was unequivocally held that no law in Nigeria
impedes the right to comp@%n arising from petroleum activities. Agreeably, no law prohibits
payments of co @n in cases of oil spillage in Nigeria but the study will assess the
accessibility 6t common man to such compensations, drawing from Deinduomo!”™
accor@mlated as follows:

Over the years it has been observed that, due to the many grey areas in the

Statutes governing compensation in oil and gas operations, oil multinational

170 Tbid.

17l Cap O7, Laws of the Federation Of Nigeria, 2004.

172 0. Mustapher (2016).

173 (1994) 6 NWLR (pt. 350) 258.

174 F. Emiri and G. Deinduomo (ed). Law and Petroleum Industry in Nigeria;, Current Challenges: Essay in Honour
of Justice Kate Abiri (Malthouse Press Limited 2009), 139.
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giants dodge the payment of compensation totally or for a good time or get off
lightly. Sometimes they continue operations undisturbed whilst the case suffers
undue delay (which is almost endemic in the Nigeria Judicial System) and they
ultimately dodge the payment of compensation by winning the case on technical
grounds or because of the inferiority of victims’ Lawyer or the inability of{he
victim to reach the standard of proof required to succeed. Q
With the above proposition in mind, it is pertinent to embark on an em @nd analytical
assessment of the various heads of compensation in the main statutes ing to compensation of
victims of oil spillage or compensation of those who suffer damage due to the negative effects of
oil spillage in Nigeria. Apparently, the assessment can bet l.ﬁzhived by careful examination
of some of the major municipal Legislation eh&Q to environmental protection and
compensation of victims of Oil Spillages in Nj gerfab6
This study is basically important to three se % of the public as will be highlighted below. The
first group will be the legal system. T, re unending talks about inconsistency in the judiciary
and most of the laws on com@ fon seem to be outdated possibly because of the fact they
were designed without adeq %consultations and excitement about just having laws to regulate
the petroleum se@out a broader insight to the implications oil and gas flaring would
eventually ha@n e environment of host communities. Current effect on the land and people
of hot\/@unities makes the study very critical for adjustments to be made regarding
inadequacies in compensation regulations.
The second group will be those directly impacted by oil and gas activities even workers in such

multinational organisations directly impacted, likewise the common man whose water and lands

are totally polluted. Compensation goes beyond financier benefits as will be established in the
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study. Looking at the fact that the World Health Organisation (WHO) has cited that life
expectancy in the Niger-Delta as dropped as much as 45yrs, and continues to drop, makes this
study relevant to hit on the essence of given the victims of oil and gas pollution, cleaner air to
breath, fresh water to drink and fish, also adequately fertile land to farmer.

The third group involves the students of law both past and present who are exposed, to various
existing municipal legal regimes of the oil and gas industry in Nigeria. Proper_amalysis of the
nature and consequences of such laws in present Nigeria, doing a comparatiye affdlysis with the
legal administration on compensation in other oil producing nation will“groaden the horizon of
scholars who are interested in oil and gas safety including the enyironment in Nigeria.

While in the United Kingdom, the matters of offshore oil and gas are reserved so the Parliament
in the United Kingdom is saddled with the responsibility of its regulation.!” The UK offshore oil
and gas regulatory regime is dynamic and constantly develops. This is because the laws are
amended regularly to address new environmental concerns.!’”® The UK offshore oil and gas
industry has got a wider scope and is tougher in its implementation of environmental
regulations.!”” The operators are held accountable for their operations through laid down
environmental principles. The companies that explore and develop oil and gas resources in the
UK are subjected to environmental regulations that are balanced. This is achieved through
national, European and international laws.!”® To facilitate the regulation of the offshore oil and

gas activities, the United Kingdom Offshore Operators Association (UKOOA) has negotiated

175 C. Carrigan, ‘Captured by Disaster: Reinterpreting Regulatory Behaviour in the Shadow of the Gulf Oil Spilling
David Carpenter and David A Moss (eds), Preventing Regulatory Capture (Cambridge University ty Press 2014)
240.

176 C. Wolfson and others, Paying for the Piper: Capital and Labor in Uk’s Offshore Oil Industry (Routledge 2013)
283-297.

177 J. Ray, ‘Offshore Safety and Environmental Regimes: A Post-Macondo Comparative Analysis of the United
States and the United Kingdom’ (2014) 33 Miss. C. L. Rev. 11.

178 J. Paterson, ‘Health, Safety and Environmental Regulation on the United Kingdom Continental Shelf in the
Aftermath of the Macondo Disaster’ (2015-2016)4 LSU J. Energy L. & Resources 259
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agreements with appropriate government agencies and developed guidelines and voluntary
codes.!”

Offshore oil and gas activities in the UK are regulated by laws that contain procedures and
standards that protect the marine environment by controlling different types of offshore E&P
wastes. They include the Offshore Petroleum Activities (Oil Pollution Prevention and Control)
Regulations 2005; Offshore Chemical Regulations 2002; Food and Environmen Q%ion Act
1985; Merchant Shipping (Prevention of Oil Pollution) Regulations 1996; afid the OSPAR
Convention. The Department of Energy and Climate Change (hereaf C) is in charge of
administering and ensuring compliance with the UK oil and ga ﬁte discharge of produced
water in the UK is mainly regulated by the Offshore um Activities (Oil Pollution
Prevention and Control) Regulations 2005. The OP. G@laﬁons prohibit the discharge of oil
into the sea unless a permit has been issued fofb§ discharge. In the UK, under the OPPC
Regulations, the effluent limitation for th Rcharge of produced water into offshore water
bodies is 30 mg/l. The transfer or ex@f produced water to another field for re-injection in the
UK also requires a licence. A ﬁ&%s also required for unplanned produced water injection and
contingency oil discharg Q

The environment %&t is nature’s gift to mankind'®’. The right to use, explore, discover and
utilize the en\gl ent and its resources necessarily implies that corresponding duties exist to

protec@ r and conserve them.!®! Consequently environmental laws are enacted to set out

environmental regulations, procedures, standards and guidelines to ensure environmental

17 D. Indige, Drilling in Extreme Environments: Challenges and Implications for the Energy Insurance industry

(Lloyds 2013) 20.

180, J. Chigonu, F.P. Igwela & C.J. Ezeilo, “Environmental Compliance and Enforcement Measures: Challenges

and Opportunities In Nigeria”, (2022) 1 (2) Port Harcourt Journal of Business of Law, 5.

81 E. 1. Elenwo and S. C. Urho, “Challenges and Prospects of Enforcement of environmental laws in Port Harcourt
Metropolis Rivers State Nigeria” (2017) (19) (6) British Journal of Applied Science and Technology,1.
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compliance. Although it is desirable that there be voluntary compliance with the statutory
commands on the protection of the environment giving its importance to the continued existence
of man on earth, yet the reality is that compliance is still far from voluntary and would have to be
compelled by a strong will power and steadfast determination of the enforcement agencies to

N\

In Nigeria, the issue of environmental compliance has remained a great conce ng'the fact

enforce the laws without fear of evil.!®2

that despite the environmental laws, its effective enforcement to guarantee|comnipliance is still
lacking. This is evidently seen with the continuous degradation of t@onment by industry

operators. The often question of whether law is really an éec% tool for the control of

183

environmental degradation has gotten some affirmative Sax'®? within this premise

pontificate that: er
Laws set and enforce scientific s rds for human health and
enjoyment by regulating th b‘of air, water and land. The law
also has broader res@bilittes that require it to make complex
policy judgment, %%example, it must decide how stringently to

N

control s:ﬁ@%ng that pollutes streams, in the light of demand

for. t@/uel. And if coal production is limited the effect of that
&zszon on the production of other fuels that also affect the
&%environment such as oil or nuclear power, must be considered. The
law must also balance the imposition of environmental control

against other important social values, such as potential

unemployment. It draws upon economics, biology and other

182 C. A. Omaka, Municipal and International Environmental Law, (Lagos: Lions Unique Concepts 2012), 349.
183 JL Sax in C A Omaka, op. cit. 361.
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decisions. To a large extent, it is preventive law, for its attempts to
probe an uncertain future to prevent irrevocable mistakes.
The view of Sax is in tandem with the reality that an effective environmental legislation could
guarantee environmental compliance if effectively enforced by regulatory institutions established
by the law. However, the law can as well strengthen institutional mechanism for enforcement in
other to achieve desired compliance with the law. For example an environmenta Q%ion that
provides for citizen’s suit and the right of citizens to environmental profectipfi as found in
developed climes such as the United State of America, will enhance e ent and compliance
to environmental laws in such jurisdiction better than where such ‘fights are not guaranteed by
environmental legislation- as is the case of Nigeria where @1 are precluded from raising any
question as to whether or not the government i tp@ring with environmental objectives
provided by the Constitution.'®* These dimensi so help citizens to shoulder some of the
Agency’s responsibility in ensuring com l'k to environmental legislation where especially
R\
Agency’s resources are insufficient t\‘%ﬁ:ss all violations.
R\
D

4.2 Challenges of Environmental Regulation in the Oil and Gas sector in Nigeria
Environmental compliance in Nigeria is faced with a lot of constraints affecting its realization. In
recent times environmental compliance appears to be a non-negotiable concept that have
attracted both developed and developing nations on the need to preserve a pristine environment
bequeathed by nature to mankind. To every society, the need to comply with environmental
standard is been confronted with its own unique challenges of which Nigeria is not an exception.
It is a notorious fact that laws and regulations guide human behaviour and every facet of life

including the environment is guided and regulated by law. Meanwhile, as lofty as these laws are,

184 CFRN 1999 (as amended) s. 6(6)(c).
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one of the issues associated with them is that some of these laws are archaic, old, anachronistic
and ageing. Some of them need total overhauling and in fact, majority of them lack enforcement
mechanism.

Thus, this sub heading will discuss the challenges associated with environmental regulations in

Nigeria. The challenges include the following:

N
4.2.1 Weak Environmental Sanctions OQ

In other to have an effective and efficient environmental policy, it is n@&to complement
the legislation with a well- thought out enforcement strategy, wi hich the regulation’s
target group will have little or no incentive to comply With@ rules and the environmental
objectives are not likely to be met.!*> A stiffer envi%&tal sanction provided for by an
environmental legislation gives a better deterrence %@on violators and so helps to encourage
environmental compliance. Weak sanction m@’bas a challenge to environmental compliance
because even though the regulators aﬁ@o enforce them, it still will not be able to sustain
environmental compliance on a Vi%&r giving the fact that the violator can always pay meagre
fines for the damage cause @nvironment. For example, where a multinational oil company
undertaking petroleum Qies in Nigeria is made to pay a fine of 1million naira for unlawful
.
discharge of haz@ﬁstance into the air, water and land of Nigeria as well as the adjoining
shorelines,! bnot a stiffer penalty on such a body corporate as to achieve regular
envirohq;%ﬂ compliance in the course of their petroleum operations as it relates to discharge of

hazardous substance to the environment.

185 S Rousseau, ‘Empirical Analysis of Sanctions foe Environmental Offences’ (2009) (3) International Review of

Environmental and Resource Economics, 161.
186 NESREA Act 2007 s. 27(3).
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Similarly, the Environmental Impact Assessment Act, 2004 provides a fine of not less than fifty
thousand naira and not more than hundred thousand naira for a body corporate who violates the
provision of the Act.!8” It therefore means that a body corporate as a proponent of a project
could endanger the environment and risk the life of people by going ahead to undertake a project
without proper environmental impact assessment in compliance with the provision of EIA Act
only to pay a fine of not more than hundred thousand naira for such an unqua Qle damage
which may have been done to the environment. Several environmental protectidfi laws for the

preservation of biodiversity in Nigeria fall short in this regard with osanction provisions

O

4.2.2 Financial Constraint Q

Q

It is obvious that financial resources drive the @SS of every program- environmental

which are not adequate to guarantee compliance.

enforcement program inclusive. Funding h n building regulatory capacity for optimum
discharge of duties and responsibility‘@yvided for under the establishment Act. Funding
constraints is one of the challenge%sed by environmental regulators in Nigeria and therefore
affect environmental enfon and compliance. In some circumstance, economic down turn
in the country has turn gvemments financial pledge born out of enthusiasm and genuine
desire for enviro@al protection into a mirage.'®® A regulatory Agency as the case of Nigeria
faced with g constraints will not be able to train its personnel adequately to undertake
requiredzsgrvices; such agency will not be able to acquire required instruments, equipment and

machines for effective service delivery. Lack of funding also affects the regulatory competence

of the regulator or inability to discharge its duties independently.

187 EIA Act 1992 s. 60.
188 A Adejoroye, ‘The Challenges of Environmental Enforcement in Africa: The Nigerian
Experience’<https://www.nigerianlawguru.com> accessed 20/10/2023.
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4.2.3 Weak Regulatory Institution

The aim and objectives of any law is achieved through effective implementation and
enforcement. Consequently, the law will usually establish a regulatory institution to enforce it.
This explains the obvious- that it is one thing to have a law, and another for the law to be
enforced effectively to realize the purpose of the law. It follows that where the regulator is weak
in enforcing the law then the purpose of the law will not be achieved. This has che bane of
the Nigerian society with respect to environmental compliance amidst ewﬁm& environmental
protection laws. The glaring situation of the inability of regu encies to effectively
enforce environmental standards as provided by the laws ¢ %eemg in the continuous
environmental degradation especially arising from indu operatlons, in which case the

regulators have not been able to bring the violators E liance with environmental standards.

It is clear that for there to be environmental ca@ce, enforcement of environmental standards

and regulations must be effective. &

\"J

Regulatory capture is on@\\challenges facing environmental compliance in Nigeria because

4.2.4 Regulatory Capture

it has made enforce of environmental standards by regulatory agencies difficult. It entails a
situation whe gﬂ)egulatory agency relies on the regulated to carry out its duties, in such
circumsta e regulator is said to have been captured by the regulated.!® This is often the
situatiklspecially in the oil industry in Nigeria where an oil spill for instance occurs and the
regulatory institution — NOSDRA lacks the enabling capacity to discharge its responsibilities

with respect to the spill and often relies on the spiller company for assistance financially and

185 J E Chigonu, ‘Corruption Perception and Tax Compliance in Nigerian Petroleum Industry’ in CC Wigwe (ed)
Readings in Law and Cotemporary Issues (2nd edn, Port Harcourt: Faculty of Law Rivers State University 2020)
258.
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technology wise to discharge its duties. In such circumstance such a regulator cannot effectively
bring the regulated in compliance with environmental standards operational in the industry. This
similar situation plays out with other regulatory institutions enforcing environmental standards in

Nigeria.
4.2.5 Corruption and Lack of Political Will

Corruption as a societal enemy impact on environmental enforceme 'QOnsequent
compliance to environmental standards in Nigeria. Corruption w ‘iﬁiermmes good
governance, fundamentally distorts public policy and result to mi iation of resources,!”
is one of the advanced reasons for lack of an effective envir@ntal enforcement programme
that translate to poor environmental compliance. This@ de manifest in the overarching
corruption of public officials charged with enfor@nvironmental standards in Nigeria.!"!
Considering whom enforcement agents have%@ with most times (oil companies), it becomes
even easier to see how this official c sily co-opted and bribed. Similarly, diversion of
ecological funds to other use posa@\) lesser significance has also been seen as a big problem
to environmental enforce r® compliance in Nigeria.'”

Another point worth ﬁas a challenge facing environmental compliance in Nigeria is lack
of goodwill on t@'f of Nigerian government to environmental protection. The government
seems relu n imposing stringent penalties on activities that cause serious environmental

damage\&e Country especially coming from the petroleum industry. The case of gas flaring

has shown a clear example considering the several shifting of zero tolerance stance on gas flaring

190 T Lawal and O K Victor, ‘Compacting Corruption in Nigeria® [2012](1)(4) International Journal of Academic
Research in Economic and Management Sciences, 1.

191 7 O Edo, ‘The Challenges of Effective Environmental Enforcement and Compliance in the Niger Delta Region of
Nigeria’ [2012] (14)(6) Journal of Sustainable Development in Africa,261.

192 Ibid.
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even after been declared illegal in Nigeria since1984, its practice continues unabated.!”® As such
Nigeria has a higher rate of global ranking on the percentage of flared gas.

Understandably the government is yet to fall in tune with global environmental sustainable
development which should also accommodate economic growth. The nature of the Nigerian
economy answers for this. The Nigerian economy is basically a mono product one which solely
depends on crude oil as a major source of revenue. Hence the Nigerian leader Q&seady to
subject the economic livelihood and health of its citizens over the continuousidang€rous effect of
the petroleum industry operations which ordinarily can be effectivel@lated to conform to

international best practices and guarantee environmental sustai%le evelopment.

4.2.6 Contradiction in Legislatures Q

QO

Section 6(3) of the act'** provides for compensatié sessment to be done according to the
provisions of the Land Use Act so far as the}@pplicable and not in conflict with anything in
the Oil Pipelines Act. The Land Use Aﬁ' esses compensation for Land Acquisition and not
damage. It also absolves itself fronéy ealings with land acquisition for the petroleum industry
or minerals and mining se o@ue economy.

In section 29 subsectio&( of the Land Use Act, it provides that if a right of occupancy is
revoked for the qu’\r'nent of the land for mining purposes or oil pipelines or for any purpose
connected ith the holder and the occupier shall be entitled to compensation under the
approp}&y provisions of the Minerals and Mining Act or the Petroleum Act or any legislation
replacing the same. This is the crux of the oil spill compensation regime in Nigeria, not lack of

standards alone but lack of an enabling statute on which the standards can then be developed and

198 Ibid.
194 The Qil Pipelines Act Cap 07, LFN 2004
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adhered to. The caveat ‘so far as they are applicable’ makes it possible to use some of the

provisions of the LUA in compensation valuation assessment.

4.2.7 Lack of Unifying Document

The NNPC Act, provides for the payment of compensation in respect of any loss or damage that
may have been suffered in consequence of the operation of the provisions of the Acs&ioes not
provide any specific information on what the heads-of claim should be and i @ ague. The
compensation characteristics, or the basis and method of valuation be “adopted are not
specified. The NNPC Act recommends that the amount of compe 'Qwuld be as prescribed
under Land Use Act. The land Use Act as indicated earlier is t that was designed primarily
to facilitate compensation in instances of compulsory a@ ion for overriding public interest
and not damage assessment. From the position of %{de Use Act stated earlier, it distances
itself from any dealings on matters in the Patféléum industry which means that the NNPC Act
has no clearly defined basis for Valuatio®y specified method.

With these conflicting positions in%&erent Acts, a unifying document in the form of a distinct
code is necessary. At pres n@it er the claimant nor the polluter can be held accountable for
over-demanding or underpaying since there is no clearly defined modus-operandi in the
valuation-for- co@?sation process in the oil industry in Nigeria. More importantly, issues of
pollution sp% beyond the normal land acquisition challenges as both environmental media
and ecosystems are concerned. This expands the sphere of influence to include other regulatory
agencies such as the Ministry of Environment, National Oil Spill Detection and Response
Agency (NOSDRA) and the National Environmental Standards and Regulatory Agency
(NESREA). A fresh start must be made to get it right and ensure that all media are adequately

provided for in a new compensation regime. It is on this premise that the team has considered the
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use of illustrative case studies to reveal the lapses in the current system. A summary of the
contents of different enabling statutes with regards to damage assessment and compensation in
Nigeria can provide a guide to the development of a new compensation code in so far as the

following issues are incorporated.

4.3 Prospects of Environmental Regulations

Apart from the fact that some of the environmental regulations are old and eet up with
modern day reality, some of them have a lot of prospects that can be t t« This study is
emphatic on a whole lot of progress that the law on environmental r ion in the oil and gas
environment would have made from a better interaction if the @ are amended as at when due.
There is without any doubt that the Nigerian law mak@ not graciously capitalize on the
possible improvements that could have help curtai@hevel of damages oil and gas flare has
done to the environment. ®%

The opportunity for a better environm&@mpliance and enforcement in Nigeria underscores
the proactive measures that can t%&orm the present state of affairs to the better. A better
environmental compliar§®lude and enforcement mechanism requires a common

consciousness amon%
[ ]

Hence the prot@ and preservation of the environment is reflected in the role of the

erian society giving that the environment is where we live and exist.

governmen law, institutions, corporate bodies and individuals in ensuring that human
activitk@o not degrade the environment.

Environmental protection laws in Nigeria can undermine their purpose in a situation where they
lack stiffer penalty that will help deter environmental violators. Adopting a stiffer sanction for
environmental offences will aid a better environmental compliance culture in the country.

Similarly, the prescriptive approach taken by most environmental protection laws in Nigeria by
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prescribing environmental standards to be met by the regulated society as well as the measures or
steps to be taken for such standards to be met is also slowing down environmental compliance in
Nigeria. The adoption of a goal setting approach to environmental regulation as is the case with
other developed nations like the UK, USA and Australia who are more environmentally
sustained, presents a better opportunity for environmental compliance in Nigeria., The goal
setting approach is more assuring as it is flexible thereby giving the reguL@Qso iety the

opportunity to employ best measures at a time in ensuring that the envi% tal standards

which is the goal is met. This approach also helps environmental regulencies to primarily
focus on the goal (compliance to environmental standards) @o othering about how the
regulated society arrive at meeting the required standards. Q
The prospect of environmental compliance and enft cp&% in Nigeria also underscores the role
of the government in ensuring that environmenta latory agencies are well funded, properly
trained and being provided with necessary ckxology and machinery for effective and efficient
.
environmental enforcement. This ml{@j\ underscores the need for the government to maintain
and instil environmental consi\o&ss especially among industry operators. This need is to
guarantee that industry e%rs especially the petroleum industry are able to comply with
environmental s‘u{/@and observe good oil field practice according to international best
practices as fownd Under the current Institute of Petroleum Safety Codes, American Petroleum
Institute @, or American Society of Mechanical Engineers Codes.!®> An environmentally
sustained industry operation will show the government’s conscious effort in achieving
environmental sustainable development.
Environmental compliance which ensures for the protection and preservation of the environment

no doubt is a business for all hence the need for environmental consciousness among individuals

19 Mineral Oil (Safety) Regulations 1962 reg. 7.
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and corporate entities. This therefore pictures the role of public participation in ensuring
environmental compliance. Rio Declaration of 1992 provides that environmental issues are best
handle with the participation of all concerned citizen at the relevant level. The Declaration
therefore laid emphasis on the need for individuals at the national level to compulsorily have
appropriate access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their comm &nd the
opportunity to participate in decision making process.!*® Consequently State@Qfacilitate and
encourage public awareness and participation to judicial and at@&sraﬁve proceedings,
including redress and remedy shall be provided.'’

Citizen’s participation in Nigeria to environmental concer@) d encourage citizen’s suit that
will help to check the government on its role of en rh@vironmental standards as well as aid
environmental regulatory agencies in the enforcel@ of environmental standards. Citizen’s suit

\®)

is recognized where environmental protecti§1 enabled by law as the right of the citizen. This
ten

S

Constitution!”® is simply one 'Q&@'Tundamental Objectives and Directive Principles of State

recognition is lacking in Nigeria to that environmental objectives as provided by the
Policy,'” of which the C@on had precluded the Court from entertaining to any question as
to whether or not %Q, ment is meeting up with the set out environmental objectives.??® This
constitutional%si i0n also underscores the role of judicial activism in environmental protection.
The rqle @rgicial activism in this regard is to conform with the approaches adopted by other

nations such as India, Philippines and Bangladesh whose Courts in the course of ensuring

19 Rio Declaration 1992.

197 Ibid.

198 CFRN 1999 (as amended), s. 20.
199 Jbid Chapter I1.

20 1pid's. 6(6)(c).
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environmental compliance had interpreted right to safe and healthy environment to be consistent
with right to life.?!

Environmental compliance has remained a veritable concept bent on achieving the necessary
need of environmental protection. The preservation of the environment in recent times has
become a non-negotiable concern for nations. This concern is geared towards accommodating
developmental strives in an environmentally sustained atmosphere hence; Q&nmental
sustainable development is a desired developmental growth of modern soci@Qe efficacy of
environmental compliance has necessitated environmental enforcem@asures that help to
guarantee a pristine and resilient environment favourable for hu a&tence and survival.
Enforcement of environmental standards through enforce Qechanisms is a prerequisite in
achieving environmental compliance. Thus, effectiv a@ﬁcient enforcement of environmental
standards, policies, laws, regulations and gu'del%% a society such as Nigeria brings about
environmental compliance culture and guar. %s environmental protection. However, in Nigeria,

.
environmental compliance and enfog&@t is faced with several challenges ranging from weak
regulatory institutions, lack of @%1 goodwill on the part of the government, poor funding of
environmental protectio@ies, weak sanctions as provided for by some environmental
protection laws, ion, and regulatory capture among others. In the midst of these
G

challenges is 6

stakehold ensuring that a better environmental compliance attitude is achieved in the

for environmental consciousness and conscientious efforts of relevant

country. Hence the role of the government, environmental protections laws, public participation,

environmental regulatory institutions, corporate bodies, individuals and judicial activism are

201 Surbash Kumar v. State of Utar Pradesh (1991) SC 539; Mohiueddin Faruoque v. Bangladesh (1996) 48
DLRHCH 438; J E Chigonu, (n 6 ).
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required to transform the Nigerian society to a more environmentally sustained one as is the case
with other developed countries such as the UK, USA, Australia, among others.

Many experts continue to label the Petroleum Industry Act, 2021 (PIA) as the answer to the
inadequate provision for environmental regulations in the oil and gas sector’*?. The PIA is
commended for its “strong environmental and societal component” since it encourages
environmental clean-ups and other green initiatives. The PIA makes provision fi Q%ount for
an environmental remediation funds,?* with an environmental management plan iff place for any
project that needs an environmental evaluation,?** and prohibits the @ion of chemicals in
upstream activities, except a permit has been obtained from the releyant authorities such as the
commission.?”® It becomes one of the various legislationsmphatic on overdue steps to
catch Nigeria’s petroleum industry up to speed wit ep& mental standards for the sector. The
stance of the Act on gas flaring regulations_am ent, sets to prohibit gas flaring and will
require companies to install metering equi%&; flaring or venting except for in the case of an

.
emergency, pursuant to an exemptiqé\\the Commission, or as an acceptable safety practice,

would result in a fine that is no@le for cost recovery and not tax deductible.?? The Act also

requires gas producing 1}@% or lessees to submit an elimination and monetization plan for

the associated gasﬁz@ne year of the effective date of the law.?"

202 B J. Chigonu, F.P. Igwela & C.J. Ezeilo, “Environmental Compliance and Enforcement Measures: Challenges
and Opportunities In Nigeria”, (2022) 1 (2) Port Harcourt Journal of Business of Law, 5; E. 1. Elenwo and S. C.
Urho, “Challenges and Prospects of Enforcement of environmental laws in Port Harcourt Metropolis Rivers State
Nigeria” [2017] (19) (6) British Journal of Applied Science and Technology,1.

203103 of the PIA, 2021.

2045, 102 of the PIA, 2021.

2058, 103 (7) of the PIA, 2021.

206 S, 104 of the PIA, 2021.

275, 104-108 of the PIA, 2021.
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The PIA also includes notable social considerations such as a chapter on Host Communities
Development, which includes the establishment of host communities’ development trusts that act
as funds for environmental, social, and infrastructure projects.?%®

The PIA has already talked about above is a legislative document that is expected to exterminate
all loopholes regarding the legislation in the oil and gas industry, enhancing the sector’s
attractiveness to investors from other climes, expanding the possibilities for mc@%ﬁn direct
investments.?% QJ

The Act includes a strong environmental and social component as it @s encouragement for
environmental clean-ups and other green initiatives. The t%nsidered the messianic
document that will not only improve the attractiveness Q&: oil and gas industry, but will
210

be really unsafe to both the workforce and host ¢ ities.

\®)

increase the levels of safety in the industry. The :{i& industry has grown over the years to
Health and safety in the environment still hﬁue to raise concerns of being prioritized for the
.
Nigeria oil and gas industry, becaus&éstﬁe backbone of the oil sector general sector. The oil
and gas working environment‘v&h-risk working environment, which makes imperative any
form of possible error t@ninated as soon as it is spotted.?!! Multinational oil companies
(MOCs) functioni @Yigeria are continuously under criticism by the local communities,
domestic and Jdnterfiational legal groups because of outright unwholesome health, safety and
enviroKm/@ practices. MOCs are creating speedy ecological disruption to the host

communities has noticed in the land, air, water and forestry pollution and extermination of sea

and wildlife in Nigeria most especially in the Niger-Delta region. These are due to pollution from

208 S. 234-257 of the PIA, 2021.

29 0. Nana  (2021), Nigeria’s  Petroleum  Industry  Bill  Awaiting  Green  Light,
https://energycapitalpower.com/nigerias-petroleum-industry-bill-awaiting-green-light/ Retrieved from 15°92023.

210 Thid.

211 Ken Sara-Wiwa and Ken Saro-Wiwa (1995), Nigeria in Crisis: Nigeria, Oil and the Ogoni, Taylor & Francis, Ltd.
Review of African Political Economy, 22 (64), 244-246.
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pipe-line leakages; blowouts; drilling fluids and refinery effluents; land alienation; and
disruption of the natural earth surface while engaging oil and gas activities.?!?
Ibebuike in the work of Aluko and Oyebode?'? stated that there is need for strong regulatory
frameworks from the relevant authorities to tie offshore and environmental regulation to create a
stronger framework for operators in the Nigeria oil and gas industry to stick to. Regulations
keep distinguishing these factors in legislative frameworks, because of _f %alure of
contemplating the interrelations between technical and environmental challeng€s in offshore
petroleum operations. When the laws bind the safety of workers to the@%nment of operations,
then it will make both the host communities and the employee (%n a single framework to
support themselves against the selfishness from operators legal loopholes to exploiting
both workforce and host communities.?!* be
Apparently, health and safety offshore withou uate rules and standards to protect its
implementation is only exposed to opera }who will exploit every weakness to actualize
.
commercial gains, compromising s&&;\%iven the Nigeria scenario were the Department of
Petroleum Resources (DPR), tipulates health and safety regulations in the oil and gas
industry, stands as the sa@%y that ensures the economic regulation of the industry which is
another major ch & the design of the safety standards highlighted for PIA.?!3

An overview& PIA2'® proves a possible failure in the future to correct the anomalies of

safety he@nd environmental concerns in Nigeria, even if the framework creates two bodies

S

212 Ibid @ 246.

213 Aluko and Oyebode (2006) The International Comparative Legal Guide to Environment Law Global Legal.
Group Ltd: London, 24.

24 ibid@ 12

215 C. C., Croft, and J. Samiama(2012), 'Environmental Regulation and Pollution Control in the Global Oil Industry
in Relation to Reform in Nigeria' Stakeholder Democracy Network, 18.

2162021,
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which are the ‘inspectorate’ and the ‘agency’ to regulate issues in the upstream and the

downstream respectively compared to just the DPR currently carrying out such operations.?!

4.4 Environmental Enforcement Measures in Nigeria

The legal regime on environmental compliance in Nigeria has made provisions for mechanisms
through which environmental standards could be effectively enforced by thes&ablished
regulatory agencies in order to achieve environmental compliance. The pr @ghechanisms
include: inspection and searches; sealing and seizure; arrest; permit, 'c;gg and certificate
forfeiture; criminal prosecution; and civil liabilities. These enforc@gechanisms are there to
serve the purpose of effective environmental enforceme@ a giving circumstance of
environmental violation, and in accordance with the p@&ns of a particular environmental
protection law which is violated. It therefore follow&m environmental enforcement measure
can only be relevant in a giving circumstance an environmental legislation permits the use
of such measure for the enforcement of* @mental standard that is in violation.

Environmental protection and re @on will ever remain the recurrent need in human affairs
giving the importance of a@ironment to man’s continuous existence and the impact of his
activities on the natural\enVironment as well.>!® This reality has informed various coordinated
attempts to balan@ relationship between man and his natural environment through legislation
that stren the relationship for man’s optimum benefit. The imperativeness of

envirohq;%ﬂ compliance is tied to the benefits humans derive from the environment as its

sources of existence. Thus, it is within the environment that both natural and manmade things are

217 M. Christou, and M. Konstantinidou(2012), 'Safety of Oil and Gas Offshore Operations: Lessons from Past

Accident Analysis' - Joint Research Centre, p. 19.

218 R O Adeoluwa, ‘Appraisal of the Operationalisation of National Environmental Regulation in Nigeria under the
National Environmental Standards and Regulations Enforcement Agency’ (2018), (9) (2) Nnamdi Azikiwe
University Journal of International Law and Jurisprudence,199.
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found and sustained.?!” Consequently man being blessed unarguably with the environment and
the opportunity to exploit same to his advantage is obliged for his own singular benefits to
maintain his environment, hence the need for environmental compliance. However it is clearly
shown that anthropogenic activities have remained one of the greatest threats to the
environment.??* Therefore for the environment which is the human habitat to remain suitable for
man, it undoubtedly needs protection against the scourge of degradation ofte %e?ated by
man.??! The resultant pains faced by millions of people all over the world as\well"as the dangers
posed to the world’s future and human society by anthropogenic impa@t e environment such
as pollution, climate change, ozone layer depletion, destructio O%ne ecosystem and so on

has compelled coordinated attempts towards maintaining {% afice between human affairs and

the natural environment. 2 er

The need for environmental compliance has % a different dimension in recent times

involving a universal consciousness which %ever there in time past. The dangerous effect of
.

human activities and industries on @nvironment has deepened nations’ consciousness for

environmental compliance whi@gﬁeving development. Consequently, environmental system

development is the desh@very society in recent times. This underscores the values of

environmental ¢ %e which cannot be slaughtered on the altar of development and

industrializati% vironmental compliance therefore guarantees the preservation of natural

enviro m@lstains life and healthy living as well as ensuring sustainable development.

219 A, O. Obabri and Others, ‘An Appraisal of the Concept of Sustainable Environment under Nigeria Law’ (2009)
(28) (2) Law Journal of Human Ecology, 135.

20 S B Lugard, ‘Environmental Rights and Development in the Niger Delta: Incongruent Life Partners or

Reconcilable Adversaries’ (2013) (3) (2) Petroleum Technology Department Journal, 115.

221 Tbid.
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4.4.1 Inspection and Searches

Inspection and searches are enforcement measures provided by environmental legislation to
ensure that the laws applicable to individuals, industries and companies are complied with. These
measures serve as a check in knowing who has violated environmental laws in order to be able to
take legal actions against such persons. Inspection and searches are often the first er&nmental
enforcement measures applied by regulatory agencies as a means that itate other
enforcement measures such as sealing and seizure, arrest, criminal prose&&y civil liabilities
as the case may be. Thus, they are essential enforcement measures u @regulatory agencies to
ensure environmental standards. Qé

NESREA Act empowers NESREA as an enforcement A y for environmental standards,
regulations, rules, laws, policies and guidelines,?? %&e environmental standards on noise,
air, land, seas, oceans and other water bodies@x compliance monitoring.?? The medium of

N

compliance monitoring as expressed by W to be used by NESREA to enforce environmental
standards can only be achieved throu&ﬁ?n\vironmental enforcement measures such as inspection
and searches. The NESRE \@ also empowers NESREA to conduct field follow up of
compliance, public inves\éion, and developed monitoring network, all in a bid to ensure
effective environ(.eiébc mpliance and enforcement.??* Inspection and searches are also used by
NOSDRA asémeans of detecting oil spillage. NOSDRA Act mandates NOSDRA to be
respom@or surveillance and ensure compliance with all existing environmental legislation
and detection of oil spills in the petroleum sector of Nigeria.??® Similarly under the Harmful

Waste (Special Criminal Provisions) Act, a Nigerian police officer is empowered to enter and

222 NESREA Act 2007 s. 1(2) (a).
23 [pid's. 7.

24 [pid's. 8.

25 NOSDRA Act 2008 s. 6(1).
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conduct search without warrant on any land, building or carrier, including aircraft, vehicle,
container or any other thing whatsoever which the police officer has reason to believe is related
to the commission of a crime under the Act associated to harmful waste.?? However under the
NESREA Act, NESREA requires a warrant issued by Court to enter and conduct search on any
premises including land, vehicle, tent, vessels, floating craft except maritime tankers, barges or
floating production, storage, offload (FPSO) and oil and gas facilities or any i Q%ter and
structure, at all times for the purposes of conducting inspection, searching and takifig samples for

analysis reasonably believed carries out activities or stores s which contravene

O

4.4.2 Sealing and Seizure Q

Q

Sealing and seizure as environmental enforcement @res are often used on site which have

environmental standards or legislation.??’

been, will be or is being used directly or indiﬁ@fg the purposes of depositing or dumping any
harmful waste. The Harmful Waste (S@Criminal Provisions) Act provides for the use of
sealing and seizure as environmer@f\enforcement measures against any crime associated with

harmful waste under the § \Ehe Act on this premise enjoins the Minister of Environment to
h1

seal up any area or site
[ ]

is reasonably believed to be used, is being or will be used directly
or indirectly to deposjt or dump harmful waste.??® Again the police officer is empowered to seize

any item o ance which is reasonably believed to have been used to commit any crime

associwith harmful waste.?*°

226 Harmful Waste (Special Criminal Provisions) Act Cap H1 LFN 2004 s. 10(1)(a).
27 NESREA Act 2007 s. 30(1)(a).

228 Harmful Waste (Special Criminal Provisions) Act Cap H1 LFN 2004 s. 1(2)(a)-(d).
29 1pid's. 11(1)

20 [hid 5. 10(1)(d)
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Similarly, under the NESREA Act, an officer of NESREA may seize any article used in
contravention of the provisions of the Act,?*! as well as obtain an order of Court to seal and close
down premises including land, vehicle, tent, vessel, floating craft or any inland waters and other
structures reasonably found to be used in contravention of the provisions of the

Act.??

By the provisions of the Petroleum Industry Act,?* the Nigerian Midstream a Q%nstream
Petroleum Regulatory Authority (the Authority) has the power to: seal the prémises where
midstream and downstream gas operations are undertaken; as well as s@x‘ve facilities by which
the activities are carried out, without appropriate licence obtai (%uch operations.?** Same

also applies where midstream or downstream petroleu\@ s operations are undertaken
4.4.3 Arrest @

The arrest of a person guilty of envirom@' crime as provided by an environmental legislation

without appropriate licence.?3*

is another measure to enforce envi &ental standards which the law holds sacred. This measure

of enforcement is used as e@ by environmental legislation whose environmental standards

have been violated. or instance, the Harmful Waste (Special Criminal Provisions) Act
[ ]

empowers any p@:}of icer to arrest without warrant any person reasonably believed to have

committed ¢ under the Act with respect to harmful waste.?*¢

\*

21 NESREA Act 2007 s. 30(f).

2 Ibid s. 30(g).

33 PIA 2021.

24 pIA 2021 s. 125(4).

35 [hid s. 174(4).

236 Harmful Waste (Special Criminal Provisions) Act Cap H1 LFN 2004 s. 10(1)(c).
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4.4.4 Permit, Licence and Certificate Forfeiture

Permit, licence and certificate forfeiture serve as enforcement mechanisms to the extent that it
ensure that the permit or licence holder complies with the conditions set out therein and failing
which such permit, licence or certificate will be forfeited. These measures are used by regulatory
Agencies to ensure that prescribed standards are met. At times this measure could be'{the form
of a revocation in which case the granted licence or lease could be revok&@n the non-

compliance with the standards set out by the lease or licence. A clear ex Ige_y the case of oil

industry operation where the Minister of Petroleum Resources is empowered by the Petroleum

Act to revoke oil prospecting licence or oil mining lease wh@u holder is not conducting

operations in line with good oil field practice. Q
Similarly, the Petroleum Industry Act gives the che discretion to revoke a Petroleum

Prospecting Licence or Petroleum Mining L@Vhere the licence or lease holder fails to
conduct petroleum operations in ac.cg&ce with good international petroleum industry
practices,?’” or fails to comply with «Qc&)nmental obligations required by applicable law or by
the provisions of the licence or i%e.m Part of the gains of ensuring for good oil field practice in
the petroleum industry is@it will bring industry operations in harmony with the essential need

[ ]
of environmentalqe:\%w ion and protection.

4.4.5 Crimi rosecution

This e%ﬁement measure is used when permitted by an environmental legislation in which case
a violator of such environmental protection law is charged to Court for criminal prosecution.

Under the Harmful Waste (Special Criminal Provisions) Act, the act of depositing harmful waste

27 pIA, 2021 s. 96(1)(a).
28 [pid s. 96(1)(i).
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on the environment is a subject matter of criminal prosecution, in which case any person found
guilty shall on conviction be sentenced to imprisonment for life and in addition forfeit any
instrument or land used in the course of committing the crime to the Federal Government.?*
This enforcement measure as provided by the Harmful Waste (Special Criminal Provisions) Act
with respect to harmful waste is really adequate in ensuring full compliance against the crime.
Again the adequacy of this measure can also be seen in the approach taken by the erging
officers of corporate bodies within the ambit of the provided punishment wherg“Such crime is
committed by a body corporate,>*® as well as any person who attem@h commission of the
crime.”*! In the same vein, the Act provides for exclusion of immunity to the extent that
immunity from prosecution conferred on certain persons by Qer the Diplomatic Immunities
and Privileges Act, shall not extend to any crime c ed under the Harmful Waste (Special
Criminal Provisions) Act.?*> Similarly the N SR%§Ct provides that anyone who commits the
offence of noise pollution shall on conV1c ion be liable to a fine not exceeding N50, 000 or

imprisonment for a term not exceedi Q}e year or both, with additional fine of N5, 000 for any

day the offence subsists.?* @

4.4.6 Civil Liabilities Q

Civil liabilities Qre\' Iso some of the enforcement measures employed by environmental
protection | ensure environmental compliance. It entails the payment of damages or cost as

a resuh&w violation of any of the environmental protection laws in Nigeria.>** Where an

239 Harmful Waste (Special Criminal Provisions) Act Cap HI LFN 2004 s. 6.

240 1bid s. 7.

241 Ibid s. 8.

242 Ipid s. 9.

23 NESREA Act 2007 s. 22.

244 H Tjaiyo and O T Joseph, ‘Rethinking Environmental Law Enforcement in Nigeria’ (2014) (5) Beijing Law
Review, 306.
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owner or operator of any vessel or onshore or offshore facility is responsible for the discharge of
hazardous substance, such owner or operator will in addition to the prescribe criminal penalty
under the law, be liable for cost of removal of the hazardous substance as well as any cost
incurred by the government or its agencies in the restoration or replacement of natural resources
damaged or destroyed as a result of the discharge; and cost of third parties inform o%q;aration,

restoration or restitution or compensation as the case may be determined by NE m time

to time.2* <

The Harmful Waste (Special Criminal Provisions) Act similarly provi where any damage
has been caused by any harmful waste deposited or dumped on.anyland or territorial waters or

contiguous zone or exclusive economic zone of Nigeria or d water ways, any person who

such damage was due wholly to the fault

deposited, dumped or imported the harmful waste, o se same to be deposited, dumped or
imported, shall be liable for the damage, except W@

of the person who suffered it; or was suff é} y a person who voluntarily accepted the risk

thereof.2*¢ Damage within this conte \lu es the death of, or injury to any person (includin
{ ry yp g

any diseases and any impairmc@ﬁysical or medical condition).?#’
¢

245 H Jjaiyo and O T Joseph, (n 39).
246 Harmful Waste (Special Criminal Provisions) Act Cap HI1 LFN 2004 s. 12(1)(a) and (b).
27 Ihid 5. 12(2).
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Chapter Five

Conclusion

5.1 Summary of Findings

The study the focuses on the legal frameworks regarding different environmental and&troleum
laws and the institutional arrangements for monitoring and enforcement mine their
adequacy for making sure there is safe and proper management of the en\/'{&yt within the oil
and gas upstream and downstream sector. Q

Mostly employees are at the receiving end of the problems, mgﬁbing is how the problem
continues to persist as the management of most oil and gas@orations are not usually affected,
even the compensation they could end up paying 66@§meager of the chunk of profits the
company earns. This study therefore categor&%% issues that around oil and gas health and
safety regulation to be more of an erzfg@ent problem and the study will examine various
existing laws on health and safety in QQI and gas industry.

The study is not only highligh the inadequacies within the legal frameworks on health and
safety in the oil and gas\bstry that have left so much lacuna for the management and legal
representatives tf:@o get away with the accidents sustained by employees in the course of
field activitie@her issues that the study will emphasize is the bigger implications on the
enviro@q health, looking at the role of management of oil and gas corporations at ensuring
enforcement and support for a more efficient legislation to ensure both oil and gas industries are
not weapons of mass destruction to their various operational environments.

There are various aspect that have been looked into in this work which makes it seem a twofold

study, with the first looking at the position of regulatory reforms for the protection of the

130



workforce in the oil and gas field. The study highlights various aspects of hazards that the oil and
gas worker is exposed to both physical and psychological, which makes safety of pressing
concern for the employee in the field.

Experts in the field of oil and gas research press on the need for high levels of safety because of
the high-risk environment that the worker is operating in. This oil and gas environment are
energy charged, because of the oil and petroleum elements to which the emplo Qr{e:xposed
during the Nigeria Oil and Gas exploratory activities since the discovery of ¢rud¢™oil in 1956 by
the Shell group energy charged, because of the oil and petroleur@e ents to which the
employees are exposed during the Nigeria Oil and Gas explore@%ities since the discovery
of crude oil in 1956 by the Shell group. Q

This sector is characterized by exploration and prod c@ crude Oil and Gas.

Seismic Activities (Exploration) ’616

This entails the decoration of explosives a \e?ectric charges underground at periodic interacts
while ground recording the reso&(nj\s and resistivity electronically on a chart. The
interpretation of the restivity is GQ%I to understanding the likelihood of the subsurface content

\

of the given area. In the process shock waves and tremors are transmitted in all directions?*.
Drilling ‘@

Drilling is thedprocess of boring hole through the earth’s surface or through river or seabed.
Durin d@ very toxic chemicals ranging from bentonile, brutes and crude sodium chloride
are used in keeping the earth profile in place while the cuttings are recalculated or waste mud are

pumped into the environment!?

24y Wang, H. Wang, C. Cue and B. Zhao, Investigating Different Grounds Effects on Shock Wave Propagation
Resulting from Near-Ground Explosion. Multidisciplinary Digital Publishing Institute, 3 September 2019.
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Gas Flaring
Oil production involves the burning of hyohocarbon gases. The flaring off of natural or
associated gas is done as a byproduct of the drilling of crude oil from reservoirs in which oil and
gas are mixed. Nigeria flares more gas than any other country in the world.>*
These makes for exposure to various consequences, like the physical hazard, which is,a concern,
because it is innate within the surroundings of the oil and gas worker, who ha Q i’ various
ways feel the impacts. These include the vibrations and noises from the machifieries that are
deployed for the various activities. These have the potency of causin ®on within the body,
and the fact remains that no matter the level of safety these acti $ exploration will impact
the worker directly which could in the long run, cause hear@ airments or Parkinson’s due to
continual vibrations. One of the ways the experts Vp@msed to overcome the impact is the
time of the oil and gas exploration platform, t%;&e body time to recover from the vibration,
noise and ionizing radiations. \

.
Other concerns raised are the biologf&(ab\ne which means that the level of heat in oil and gas
work environments makes it {&ced that fungi and bacterial breed more, exposing the
workforce to high tendb@ for exposure to communicable diseases. While experts have
impressed on lice %' managers to make the environments for the oil and gas workers to be
as cool as poﬁe, hey are still worried that the small enclosures that makes cooling possible
could stil % reason for psychosocial concerns. So, the best options for the worker is an
average of 3 weeks off the platform which is the best times for recovery, yet workers are

deprived of the time off, without any responsive actions. This has held sway mostly with the

recent Local Content Act.

2% L. E. Nwosu, “Compensating Environmental Damage in Oil and Gas operations” being a Paper Presented at
the Annual General Conference of the Nigerian Bar Association. Port Harcourt, 28", August, 2006. P.4.
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Workers are treated like slaves without any concern for their wellbeing or working conditions, as
licensees and mangers keep exploiting the deformities in the oil and gas industry legal
regulations, which deprives the worker from seeking proper legal backing for compensation,
even in situations where body parts and lives are lost due to work environment accidents.

Just like the workforce is handicapped, the other aspect of the study concerns environmental
safety, which has big impact on host communities. The study will concern su Q%em that
exists some fragmented legislation as contended earlier, it appears that on the eral context,
the said existing pieces of legislation are not clearer in terms of its pr of the environment
from spillage and in the area of compensation of victims of oil i@n particular. However, it

cannot only be said that the existing legal regime/fran@r is not clear but rather it is

contradictory in some vital areas which is a very, cri aspect of problems the study will
132 r& P p y

examine. ’b

Furthermore, there are quite a number \s\&ues which undoubtedly, overtly or covertly
provides for compensation in matt@rtaming to land or landed property acquisition but
unfortunately, only the Oil P'rge\lm%Actm and two other municipal legislation or regulations
contain provisions that @ddress matters pertaining to compensation emanating from oil
spillage in Nigeri ‘@Nigerian statutes such as the Land Use Act 1978, Minerals Act 1946,
Petroleum Ac@ngining Act 1990, Oil in the Navigable Waters Act 1968 and others are only
superf@’belevant to compensation for oil spillage, as they deal primarily with land

251

acquisition in Nigeria rather than injurious affection emanating from oil spillage*' a problem the

study will evaluate.

230 Cap O7, Laws of the Federation Of Nigeria, 2004.
251 0. Mustapher (2016).
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The statutory provisions which vest control of petroleum/mineral resources on the Federal
Government on behalf of the Nigeria citizens do not impede the right to compensation arising
from petroleum operation activities. This proposition was canvassed and upheld in the case of Elf
Nigeria Limited v. Opre Sillo and ors*>* where it was unequivocally held that no law in Nigeria
impedes the right to compensation arising from petroleum activities. Agreeably, no law prohibits
payments of compensation in cases of oil spillage in Nigeria but the study %&ess the
accessibility of the common man to such compensations, drawing iQn}Qeinduomo253
accordingly postulated as follows: Q

Over the years it has been observed that, due to the.ma rey areas in the

Statutes governing compensation in oil and gas @ ions, oil multinational

giants dodge the payment of compensation (o r for a good time or get off

lightly. Sometimes they continue operati% disturbed whilst the case suffers

\®
undue delay (which is almost endemic in the Nigeria Judicial System) and they
R\

ultimately dodge the paymen{@ompensation by winning the case on technical

grounds or because of &\QA%eriorily of victims’ Lawyer or the inability of the

victim to reach t %zrd of proof required to succeed.
With the above @n in mind, it is pertinent to embark on an empirical and analytical
assessment of@v rious heads of compensation in the main statutes relating to compensation of
victi oﬁ)illage or compensation of those who suffer damage due to the negative effects of
oil spillage in Nigeria. Apparently, the assessment can better be archived by careful examination
of some of the major municipal Legislation relating to environmental protection and

compensation of victims of Oil Spillages in Nigeria.

252(1994) 6 NWLR (pt. 350) 258.
253 F. Emiri and G. Deinduomo (ed). Law and Petroleum Industry in Nigeria, Current Challenges: Essay in Honour
of Justice Kate Abiri (Malthouse Press Limited 2009), 139.
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This study is basically important to three sections of the public as will be highlighted below. The
first group will be the legal system. There are unending talks about inconsistency in the judiciary
and most of the laws on compensation seem to be outdated possibly because of the fact they
were designed without adequate consultations and excitement about just having laws to regulate
the petroleum sector without a broader insight to the implications oil and gas flaring would
eventually have on the environment of host communities. Current effect on the Q&i people
of host communities makes the study very critical for adjustments to be fidde regarding
inadequacies in compensation regulations. O

activities even workers in such

The second group will be those directly impacted by oil and ga

multinational organisations directly impacted, likewise the on man whose water and lands

are totally polluted. Compensation goes beyond ﬁra enefits as will be established in the

study. Looking at the fact that the World Heﬁ@

\®)

expectancy in the Niger-Delta as dropped chh as 45yrs, and continues to drop, makes this

rganisation (WHO) has cited that life

study relevant to hit on the essence {C@Vm the victims of oil and gas pollution, cleaner air to
breath, fresh water to drink and %%so adequately fertile land to farmer.

\

The third group involve’@%udents of law both past and present who will be exposed to
various existing 'Qj\ﬁg legal regimes of the oil and gas industry in Nigeria. Proper analysis of
the nature and;eons€quences of such laws in present Nigeria, doing a comparative analysis with
the legal é@istration on compensation in other oil producing nation will broaden the horizon
of scholars who will use this work in the future, either for academic research purpose or other
forms of study.

As much as the researcher will like to have a first-hand interaction with victims of oil and gas

exploration, the researcher due to proximity and educational engagements will focus on
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secondary materials. Hardcopy and softcopy materials with necessary information on
compensation for Oil and gas victims will be well studied, mostly interviews and court sessions.
Hence existing videos and other voice recordings will be utilized.

The data gathered from such materials will be analyzed empirically utilizing existing laws, hence
Doctrinal (or “black letter”’) methodology which refers to a way of conducting research which is
usually thought of as “typical legal research” will be utilised. Using the do Ql proach
makes the research focus on case-law, statutes and other legal sources. If| diffefs from other
methodologies in that it looks at the law within itself, a pure doc@l pproach makes no

attempt to look at the effect of the law or how it is applied, but :ste xamines law as a written

body of principles which can be discerned and analysed usi legal sources.

5.2 Observations b’bQ
()

This study concludes that there is little or 1@5 to protect the staff of oil and gas industry,
neither the environment. The risk gove%@ laws relevant to offshore oil activities in Nigeria
seem inadequate to the extent that®u1 prevent the future occurrence of oil accidents such as
the Deepwater Horizon A c@t will be argued that the offshore risk governance regime is
not adequate enough to Q@n‘[ the occurrence of offshore accidents in Nigeria looking at the
Petroleum Act 1@9;\\1'16 etroleum (Drilling and Production) Regulation 1969 and the Mineral
Oil (Safety ulation 1963 as the risk governance regime for offshore oil activities in
Nigeri&&irstly, it will be argued that the prescriptive nature of the regulations mentioned
above undermines its effectiveness in preventing offshore risk related accidents. Besides, there

are provisions in the Petroleum Regulations 1969 that give room for the minimization of the cost

234 P. E. Agbonifo, ‘Risk Management and Regulatory Failure in the Oil and Gas Industry in Nigeria: Reflections on
the Impact of Environmental Degradation in the Niger Delta Region’ (2016) 9(4) Journal of Sustainable
Development 1.
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of risk governance at the expense of the actual prevention of environmental accidents. What is
more, there is a general lack of regulatory capacity that undermines the possibility of the
Department of Petroleum Resources (DPR)?>* effectively regulating risk governance.
Furthermore, it is argued that the position of the DPR as the regulator and, the regulated raises
questions of conflict of interest which erodes the effectiveness of the risk governance regime.
The only penalty that the laws mentioned above is a fine of a 100 naira or & of six
months jail term, to licensees or managers who default in making sure that the wotrkers are under
relevant health and safety guidelines face the above stated penalty. O

This without any doubt puts the responsibility of the health a s% of the worker in the oil
and gas industry under the care of the licensee or the rnan at is not clear is that the law
does not stipulate how and when the worker can S%eress if subjected to unhealthy and
unsafe working conditions. The introductio oi’b Nigerian Oil and Gas Industry Content
Development Act, 2010 from which the Local*Content Act 2010 were derived are supposed to
reposition the health and safety conﬁs\faced by the workers of the oil and gas industry. The
complaints that the need for «{L&%y more local managers and licensees over the oil and gas
industry in Nigeria will\@%‘[e the old laws, like the Petroleum Act 1969, the Petroleum
(Drilling and Pro @Regulation 1969 and the Mineral Oil (Safety) Regulation 1963 which
did not give v@ice to the workers under the foreign managers, has come to disrepute. The new
laws fi or@ show that the industry is designed for profiting and protection of the personnel
such as licensees and managers driving the profit to the Department of Petroleum Resources,

which is both the revenue collect and the health and safety regulations. This study concludes that

the multiplicity of roles to the DPR indicates that a stiffer penalty and fine to licensee and

255 The DPR is the regulatory body that has the statutory responsibility of ensuring compliance with Petroleum Laws,
Standards and Regulations in Nigeria. See DPR, ‘About’ accessed 11% October, 2023.
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managers could drive down the level of profiting generated, as companies will be forced to pay
compensations. So, the laws are not even made light enough to protect the workers, let alone the
environment from which the oil and gas are exploited from. There is the constant call for the
clean-up of the Ogoni land area and compensation to the host communities that are affected by
oil and gas exploration activities, like gas flaring, and oil spillage.

The region of Niger-Delta has been described as the most polluted part *vorldm.
Okeowo?*’ noted that about 90% of oil spill in Niger Delta is yet to clédned up, thus
subjecting the region to serious environmental pollution espec@he fragile natural
environment from where many of the residents derive their mea $lihood.

The impact of oil spill on the people of Niger Delta regi@x ot be overemphasized. These
include colossal loss of farmland, shrink fisheries a ika&%)ollution of source of drinking water,
desecration of sacred places, health hazards, and tely loss of lives. Oil spill have both short
and long term physical and psychological effedt on people®8. In the words of Oluduro®®, “the
people of the Niger Delta region ha@ntinued to pay the price of development of the nation
with their lives, health, cultmeﬁ%ironment and other means of livelihood”. Many of the

\

residents of the region h&@%l displaced from their native land as a result of poverty arising

from unproductivi'l@sd oil polluted environment?¢°.

256 J. Vidaly Nigeria ‘s Agony Dwarfs the Gulf Oil Spill: The US andEurope Ignore It, 2010.
http://www-theguardian.com/world/2010/may/30/oil-spillsnigeria-niger-delta- shell last accessed 22" October, 2023.
27 A. Okeowo, Oil Thieves of the Niger Delta, Business Week (20 February, 2014) available at:
http://www.businessweek.com/articles/2014-02-20/nigerias-delta-oil-thieves-scrape-outa- precarious living last seen
22" QOctober, 2023.

238 Institute of Medicine, Assessing the effects of the Gulf of Mexico oil spill on human health: A summary of the
June 2010 workshop. Washington, DC: The National Academies Press.

259 0. Oluduro, Oil Exploration and Ecological Damage: The Compensation Policy in Nigeria. Canadian Journal of
Development studies (2012), 3(2), 45.

260 A A. Kadafa, “Oil Exploration and Spillage in the Niger Delta of Nigeria” Civil and Environmental Research.
(2012), 2(3),

2012.
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A redress available to the oil spill victims is to seek compensation for their impaired interests. It
is worrisome to note that many compensation claimants are dissatisfied with monetary
compensation paid for the impaired interests and many have resorted to vandalizing oil and gas
installations, oil theft, abduction of employee of oil and gas industries, operation of illegal oil
refinery, violent protests, among other mischievous activities. This unwholesome activity is
drowning the Nigeria mono economy, which has its foreign earnings of ninety fi Qrc nt from
exploitation of oil and gas resources. Making Compensation laws effectiv@éeradicate the
injustices victims have faced and regulate the possible insecurities oi@ s professionals are

exposed to, saving the Nigerian economy also.

Nigeria has a number of Statutes that provide for compe ;in matters relating to land or

landed property acquisition, only the Oil Pipelineé /@on‘tains provisions that are directly

related to compensation arising from oil po!luti%

(1978). Nigeria’s LUA in its current form\contains legal gaps, ambiguities, and grants broad

ther statutes such as the Land Use Act

°
discretion to State Governors to mz@propriaﬁon and compensation decisions with limited

oversight by the judiciary. For G@reasons, the law leaves affected populations vulnerable to

N\
expropriation without adéquateé* compensation or remedies in the event that their tenure rights are
violated. To ens @ompensation covers the losses borne by the affected, this Tagliarino,
Bununu, Michael, De Maria and Olusanmi?¢! argues that the LUA should require the government
to folK/’Qr legal procedures that ensure government transparency. From the foregoing,

compensation is critical as a remedy for oil spillage in Nigeria, but the Quantum form of

Compensation remains the tool for calculating compensation in Nigeria.

261 N.K. Tagliarino, Y. A. Bununu, M. O. Micheal, M. De Maria and A. Olusanmi, Compensation for Expropriated

Community Farmland in Nigeria: An In-Depth Analysis of the Laws and Practices Related to Land Expropriation
for the Lekki Free Trade Zone in Lagos. Multidisciplinary Digital Publishing, 11 February 2018.
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The legal framework regulating the oil and gas sector in Nigeria covers a broad range of
legislation. The bedrock of the legislation is the Constitution of the Federal Republic of Nigeria,
which vests ownership of mineral resources, including oil and gas, exclusively in the federal
government?%? and further confers on the federal government exclusive powers to make laws and
regulations for the governance of the industry?®>. The Nigerian Constitution,, Ch. IV
(Fundamental Rights), pt. 44, ‘Notwithstanding the foregoing provisions of Q%&on, the
entire property in and control of all minerals, mineral oils and natural gas in, undet or upon any
land in Nigeria or in, under or upon the territorial waters and the Ex@ Economic Zone of
Nigeria shall vest in the Government of the Federation and sh@be anaged in such manner as
may be prescribed by the national Assembly.’264 Q

The Petroleum Act and the Schedules and Regul tia@ade pursuant to it — providing the
framework for the licensing of oil and gas co o engage in activities connected with the
exploration, production and transportation Xde 0il.?> The Petroleum Act and its regulations
remain the primary law regulating O{GS\ gas exploratory activities in Nigeria. The Act vested
the entire ownership and contr@l and gas resources in, under or upon all land or territorial
waters in the Nigerian gO@?ent, and authorizes the Federal Ministry of Petroleum Resources

to issue licenses C@an citizens or companies incorporated in Nigeria for oil prospecting,

drilling, produ@n, storage, refining, and transportation activities (Navigation)%,

\9:6

262 Constitution of the Federal Republic of Nigeria 1999 (as amended, CFRN) Section 44(3). See further, Petroleum
Act, Cap P10, Laws of the Federation of Nigeria (LFN) 2004, Section 1(1).

263 CFRN, Item 39, Second Schedule, Part 1.

264 g5.3 of The CFRN (1999)

265 Petroleum Act, s. 2, 4 and 9.

266 ibid
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This is the primary legislation on oil and gas activities in Nigeria. It ensures public safety and
environmental protection?’. There are three basic regulations under the Petroleum Act. They are:
In section 328, Petroleum Drilling and Production regulations which places restrictions on
licensees from using land within fifty yards of any building, prohibits the cut down of trees in
forest reserves and establishes that reasonable measures be taken to prevent water pollution and
to end it, if it occurs. In section 42, Petroleum Refining Regulation which requi Q{enanager
of a refinery to take measures to prevent and control pollution of the environmentIn section 827,
Mineral Oil Safety Regulations and Crude Oil Transportation and Sh@ Regulations which
provide that precautions should be taken in the production, 6 , transfer and storage of
petroleum products to prevent environmental pollution.

The Oil in Navigable Waters Act?’! was enacted gg@to the adoption of the International

Convention for the prevention and control of pol'fbt of the sea by oil. The Act is in fact the

first law that deals specifically and solely with‘the industrial waste generated by oil production.
The Act has created some offences @pect of oil pollution for the purpose of reducing the
incidence of pollution of the Won\&h sea generally and particularly Nigeria waters?’?,

Penalties for offences unﬂ%&tions 1, 3 and 5 of the Act?”?, proves that the enforcement of this

legislation has be @éﬁd down by several loopholes in its provision through which offenders
may wriggle @u .
LY

267

It is indeed a comical rhetoric to assume that there does not seem to be

EnVirMental Law Research Institute Synopsis of Laws and Regulations on the Environment in Nigeria
“Environmental law and policies in Nigeria” . <http://www.elri-ng.org/newsandrelease2. html>Accessed
On 22" QOctober, 2023.

268 Petroleum Act (1969)

20%bid

270 ibid

27l The Oil in Navigable Waters Act (1968)

272 J.0., Akande. Allocation of Environmental Responsibilities, Institutional Challenges and Conflicts in Ajomo

M.A.

and Adewale O.,(1994), 35-36.

273 The Oil in Navigable Waters Act
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many differences between legislation riddle with lacunas and the water tight legislation in the

absence of concrete steps towards the latter’s enforcement?74,

5.3 Recommendation

It is a fact that the issue of oil and gas in Nigeria is a serious issue that requires urgent attention
from the federal government and general public. In spite the fact that it is recogmzedﬁ&hfferent
international legislative instruments with the rights of people in Nigeria and t s flaring is
still bedeviled with a wide range of issues and in order to solve these i 1 s 1it'1s recommended
as follows:

There should be an awareness among to people on where to rand situate their real property
in order to avoid gas flaring and environmental pollutionQQ

Also, the court as the last hope of the common ma\@ ld be up and doing in the discharge of
their duties. That is, there should be more _] pronouncements on the issue gas flaring and
environmental issues generally. ’\%

Also, the local statutes in ngerlérelatlon to environmental issues are not only outdated,

ageing, anachronistic a @ but also insufficient in dealing with the recent issues with
environmental law. It §

society. 0

Monetary ¢ sation be paid to aggrieved party.

be thoroughly reviewed in order to reflect the dynamism of the

5.4 C(Mution to Knowledge

Nigeria currently has no mechanism to standardize compensation, not due to lack of technical
knowhow on the part of compensation professionals but largely due to incomplete, insufficient or

simply non-existent statute. Generally, professional associations within the practice of Estate

274 J.0. Akande (1994).

142



Surveying and valuation are able to cope with changing demands in the realworld practice
environment and respond accordingly. Unfortunately, the constraints associated with statutory
valuation are such that Valuers cannot change what is stipulated in the law ahead of a change in
the law itself or an amendment to the troublesome clauses that are contained therein?’>.

Three Possible factors impacting quantum of compensation in Nigeria as analyzed &w study
will include: Q

(i). The area polluted; whether it is an area of high value of land or not. T@ of the crops
affected, whether they are seedlings, medium or mature, the amount @0 ey put in their care

O

(i1). Contradictions in Legislatures; and Q

and the farm-gate price of the items.

i. Valuing Polluted Areas

(ii1). Lack of Unifying Document. &Q
Section 37 of the regulations®’® provides @iicensee to take all steps practicable to cause as
little damage as possible to the surf; €5\ the relevant area and to the trees, crops, buildings,

structures and other property G@H. It makes no provision for compensation where this

provision is violated and\l@ no provision for damage assessment or claims. In Section 37 of
the First Schedul t@ct, the holder of an oil exploration licence, oil prospecting licence or
s;?ﬂi

oil mining lea%

under an)@rgr provision of this Act, be liable to pay fair and adequate compensation for the

, in addition to any liability for compensation to which he may be subject

disturbance of surface or other rights to any person who owns or is in lawful occupation of the

licensed or leased lands.

275 1. 1. Kakulu, U. Okorji and T. Wokoma, New Compensation Systems and mechanisms in the Oil and Gas
Industry

in Nigeria. National Oil Spill Detection and Response Agency Research Report Summary JULY, 2014
276 The Petroleum Act P10, LFN 2004.
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The method of assessment is not specified other than that the value of the productive tree should
be the ‘commercial value’. The commercial value of a tree can be either its value as a fruit
bearing tree, its value in terms of soft wood or its value in terms of hard wood. Its environmental
value as a carbon sink is not regarded in any of the laws and this is a common loss should
pollution occur. The question regarding who should be compensated for a public good&uch as air
pollution will have to be decided amongst other ecosystem services so destroyed.

ii. Contradiction in Legislatures QJ
Section 6(3) of the act?’’” provides for compensation assessment to @ne according to the
provisions of the Land Use Act so far as they are applicable a n&conﬂict with anything in
the Oil Pipelines Act. The Land Use Act addresses compe 'o for Land Acquisition and not
damage. It also absolves itself from any dealings wig}@%cquisition for the petroleum industry
or minerals and mining sector of the economy ’b
In section 29 subsection (2) of the Land &ct, it provides that if a right of occupancy is
revoked for the requirement of the l®r mining purposes or oil pipelines or for any purpose
connected therewith the holde@ he occupier shall be entitled to compensation under the
appropriate provisions o&@%nerals and Mining Act or the Petroleum Act or any legislation
replacing the sa ?’f\% is the crux of the oil spill compensation regime in Nigeria, not lack of

e

standards alo%

adhered ’Qe caveat ‘so far as they are applicable’ makes it possible to use some of the

ack of an enabling statute on which the standards can then be developed and

provisions of the LUA in compensation valuation assessment.
iii. Lack of Unifying Document
The NNPC Act, provides for the payment of compensation in respect of any loss or damage that

may have been suffered in consequence of the operation of the provisions of the Act. It does not

277 The Qil Pipelines Act Cap 07, LFN 2004
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provide any specific information on what the heads-of claim should be and is quite vague. The
compensation characteristics, or the basis and method of valuation to be adopted are not
specified. The NNPC Act recommends that the amount of compensation should be as prescribed
under Land Use Act. The land Use Act as indicated earlier is an Act that was designed primarily
to facilitate compensation in instances of compulsory acquisition for overriding public interest
and not damage assessment. From the position of the Land Use Act stated ear 'Q&istances
itself from any dealings on matters in the Petroleum industry which means Qajge NNPC Act
has no clearly defined basis for valuation or any specified method. é

With these conflicting positions in different Acts, a unifying d 1@ in the form of a distinct
code is necessary. At present, neither the claimant nor th uter can be held accountable for
over-demanding or underpaying since there is go y defined modus-operandi in the
valuation-for- compensation process in the O%n% in Nigeria. More importantly, issues of
pollution span far beyond the normal land§>thsition challenges as both environmental media

.

and ecosystems are concerned. This {ﬁé\ﬁs the sphere of influence to include other regulatory
agencies such as the Minist nvironment, National Oil Spill Detection and Response
Agency (NOSDRA) ar@ National Environmental Standards and Regulatory Agency
(NESREA). A fr x&must be made to get it right and ensure that all media are adequately
provided for i%lew compensation regime. It is on this premise that the team has considered the
use o ill@lve case studies to reveal the lapses in the current system. A summary of the
contents of different enabling statutes with regards to damage assessment and compensation in

Nigeria can provide a guide to the development of a new compensation code in so far as the

following issues are incorporated.
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5.5 Suggested Areas for Further Studies

There is need for further studies into the overview of the Petroleum Industry Act to tilt towards a
full legal reform regarding the health and safety of Nigeria Oil and Gas workers and the host
communities as well. This should be looked at from the position of how affected parties can seek

redress in court and improved penalties drawing from the US and UK laws. \

5.6 Conclusion : Q

The legal regime on environmental compliance in Nigeria has made @)ns for mechanisms
through which environmental standards could be effectively %ced by the established
regulatory agencies in order to achieve environmental co . The provided mechanisms
include: inspection and searches; sealing and seizure;Qqest; permit, licence and certificate
forfeiture; criminal prosecution; and civil liabilitie%&e enforcement mechanisms are there to
serve the purpose of effective environmét&@ enforcement in a giving circumstance of
environmental violation, and in acco.%?{xe ith the provisions of a particular environmental
protection law which is Violatgd@efore follows that an environmental enforcement measure
can only be relevant in a %@rcumstance where an environmental legislation permits the use
of such measure for @forcement of environmental standard that is in violation.

Environment p&ﬂtion and regulation will ever remain the recurrent need in human affairs
giving th%%ortance of the environment to man’s continuous existence and the impact of his
activit&n the natural environment as well.?”® This reality has informed various coordinated
attempts to balance the relationship between man and his natural environment through legislation

that strengthens the relationship for man’s optimum benefit. The imperativeness of

278 R O Adeoluwa, ‘Appraisal of the Operationalisation of National Environmental Regulation in Nigeria under the
National Environmental Standards and Regulations Enforcement Agency’ [2018] (9)(2) Nnamdi Azikiwe
University Journal of International Law and Jurisprudence,199.
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environmental compliance is tied to the benefits humans derive from the environment as its
sources of existence. Thus, it is within the environment that both natural and manmade things are
found and sustained.?” Consequently man being blessed unarguably with the environment and
the opportunity to exploit same to his advantage is obliged for his own singular benefits to
maintain his environment, hence the need for environmental compliance. However &IS clearly
shown that anthropogenic activities have remained one of the greatest Qats to the
environment.?®® Therefore for the environment which is the human habitat to\renjain suitable for
man, it undoubtedly needs protection against the scourge of degrad@ ften perpetrated by
man.?8! The resultant pains faced by millions of people all ove %ld as well as the dangers
posed to the world’s future and human society by anthropo@ pact on the environment such
as pollution, climate change, ozone layer depletion dp@vion of marine ecosystem and so on
has compelled coordinated attempts towards mai ng a balance between human affairs and
the natural environment. \
R

The need for environmental comp‘{@ has taken a different dimension in recent times
involving a universal consciou@hich was never there in time past. The dangerous effect of
human activities and in&@%on the environment has deepened nations’ consciousness for
environmental co @ while achieving development. Consequently, environmental system
development 8h desire of every society in recent times. This underscores the values of
enviroKm/@ compliance which cannot be slaughtered on the altar of development and
industrialization. Environmental compliance therefore guarantees the preservation of natural

environment; sustains life and healthy living as well as ensuring sustainable development.

29 A O Obabri and Others, ‘An Appraisal of the Concept of Sustainable Environment under Nigeria Law’ [2009]
(28)(2) Law Journal of Human Ecology, 135.
80 S B Lugard, ‘Environmental Rights and Development in the Niger Delta: Incongruent Life Partners or

Reconcilable Adversaries’ [2013](3)(2) Petroleum Technology Department Journal, 115.
281 Ibid.
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