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Abstract

Historically, Nigeria's criminal justice system has predominantly focused on punitive
measures, often neglecting the needs and rights of victims. This criminal justice system
has led to broader societal issues, such as distrust in judicial outcomes and a continued
cycle of violence. This thesis examines the application of restorative justice principles
to victims of crime within the framework of Nigeria's jurisprudence. It seeks to explore
and evaluate the application and potential of restorative justice principles in addressing
the needs of crime victims within the Nigerian legal context. The primary objective of
this study is to assess how restorative justice can enhance the rights and experiences of
victims, promoting a holistic approach to justice that prioritises healing over retribution.
The research identifies several issues plaguing the current Nigerian criminal justice
system, including the marginalisation of victims, a punitive orientation that prioritises
offender punishment, and systemic barriers that hinder victim participation in the justice
process. To achieve the research objectives, a mixed-methods approach was employed.
Qualitative data was gathered through in-depth interviews with victims of crime, legal
practitioners, community leaders, and policymakers. The study also involved a
comparative analysis of international restorative justice models to identify best practices
applicable to the Nigerian context. Findings from the study indicate a significant gap in
the existing legal framework's ability to support victims effectively. Participants
expressed a strong desire for more inclusive processes that allow them to express their
needs and facilitate meaningful dialogue with offenders. Many victims reported that
restorative justice processes yield higher satisfaction levels and promote a sense of
closure compared to traditional punitive measures. Furthermore, the research highlights
that community involvement plays a crucial role in successful restorative justice
implementation. It recommends the development of a comprehensive legal framework
to support restorative justice practices, including training for law enforcement officials,
judicial officers, and community leaders. Additionally, it suggests the establishment of
victim support services and public awareness campaigns to educate communities about
restorative justice, and the need for partnership with civil society organisations to
facilitate restorative processes. In conclusion, the study advocates for a paradigm shift
in Nigeria's criminal justice system from a predominantly punitive framework to one
that embraces restorative justice principles. By recognising and prioritising the voices of
victims, this thesis posits that Nigeria can foster a more equitable and compassionate
justice system that not only addresses the needs of those harmed by crime but also
contributes to wider societal healing and reduced recidivism.

Keywords: Jurisprudence, Victims, Restorative, Retributive, Nigeria.
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Chapter One Q
Introducéb

1.1 Background of the Study ®%

. -

Prior to the emergence of the nation state, wrongdoing was primarily viewed in an
interpersonal social justice system rather than a strict legal one. Generally, the period of
community justice was far less systematic but had a restorative character. The interpersonal,
customary and negotiated features of community justice were replaced by a more
institutionalised and centralised legal justice system. The contemporary Nigerian criminal
justice jurisprudence is offender-centred that is all the stages of the criminal justice system
from arrest, investigation, trial, judgment and post-judgment are geared towards justice to the

offender.

The practice of resolving minor conflict and reconciling parties differed and depended on the
gravity of the wrong committed and the number of people involved. For example, if a

member of the community insults another, the parties to the conflict could attempt to resolve



it themselves but grave offences or serious disputes required the involvement of clan
members and the community. This usually happened when members of the community,
sitting around the fireplace, and listening attentively to the parties, interrogated them and
helped them get to the bottom of the problem and bring out the truth. The community is a
place where offenders, victims, and other members live. Hence, people who know the
offender and the victim are community members and they are in the best position to restore
and reintegrate the victim as well as reconciling the offender by making him or her

accountable for his or her criminal acts or conduct.!

Regrettably, the emergence of colonialism compelled the indigenous people to surrender their
restorative justice system into the hands of the colonial masters who imposed the British laws
and regulations on the Nigerian people. This imposition on the indigenous customs and
traditions brought about the paradigm shift from the indigenous restorative criminal justice
system to the retributive criminal justice system that was introduced by the colonial overlords.
In practice, the imposed colonial laws, whether common or civil law or statutes, became the
law of the land and gradually replaced the customary laws of the communities under

occupation.

On the attainment of independence, Nigeria faced the dilemma of which laws to follow, to
either retain the laws imposed by the colonial masters or revert to their customary laws.?

Regrettably, Nigeria retained retributive justice over restorative justice based on what the

! Rossner, M & Bruce, J, Community Participation in Restorative Justice: Rituals, Reintegration, and Quasi
Professionalization, Victims and Offenders, 2016, 11(1) cited as Pavlacic, M, Kellum, KK, & Schulenberg,
SE, Advocating for the Use of Restorative Justice Practices: Examining the Overlap Between Restorative
Justice _and Behavior Analysis, Behavior Analysis in Practice, 2022, Volume 15, pp. 1237-1246,
<https://doi.org/10.1007/s40617-021-00632-1>.

2 Joireman, S, The Evolution of the Common Law: Legal Development in Kenya and India. (Commonwealth and
Comaparative Politics, 2006) as cited in Prasad, PD, The Prospect of Restorative Juvenile Justice in India:
Insights From Youth Justice in England and Wales, Prasad, Pupul Dutta, 2022 <https://etheses.lse.ac.
uk/4478/>.
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https://link.springer.com/article/10.1007/s40617-021-00632-1
http://etheses.lse.ac.uk/id/eprint/4478
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colonialists made them to believe, that the English laws were considered superior to
customary laws. The pertinent question is that if it is true that law represents the culture of the
people in every given community, can it be said that the British laws reflected the customs of

Nigerians?

The criminal justice system as it is constituted and administered is predicated on the aphorism
‘If you do the crime you do the time. If you do the time then you’ve paid your debt to society
and justice is done’® which is equal to the punishment goals of just deserts, incapacitation and
deterrence otherwise known as retributive justice. The retributive theory of
punishment attempts to draw on peoples' intuition about what people deserve. Retributive
theorists believe that crimes warrant punishment hence, a criminal should be hurt by their
punishment. Over the years, this view of punishment has not made the criminal a better
person (rehabilitation), nor made the victim better (restoration), and it is not socially

beneficial.

In Nigeria, crime is seen primarily as an act against the State rather than against the victim
and there is little or no regard for the victim of the offence. Although, justice actually
supposed to be a three way traffic: justice for the offender, justice for the State and justice for
the victim. The contemporary criminal justice system is offender-centred as special attention
is paid to the offender to determining his guilt, innocence and punishment where necessary.*
Ironically, victim of crime is an observer or a passive participant of the criminal justice

process. He is always a prosecution witness to the State.

3 Price, M, Personalizing Crime; Mediating Produces Restorative Justice for Victims and Offenders, in Dispute
Resolution Magazine published by the American Bar Association fall 2001, <http;/www.vorp.com>, as cited in
Borrego, R & Maxwell, GM, The Lingering Effects of Zero-Tolerance: Perceptions of Educators and Former
Students. Research in Higher Education Journal, 2021, <https://scholar.google.com/scholar?hl=
en&as_sdt=2005&sciodt=0%2C5&cites=16651857676737377688&scipsc=&q=The+Lingering+Effects+of+Z
eroTolerance%3 A+Perceptions+oftEducators+and+Former+Students.&btnG=>.

“Chinyere, AC, Extending the Frontiers of Remedies for Crime Victims in Nigeria, <https://legalpediaonline.
com/extending-the-frontiers-of-remedies-for-crime-victims-in-nigeria/>.
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In the cause of litigation, while the State is represented by a State counsel and the Defendant
is represented by a private counsel of his choice,’ the victim who actually suffered the pain
has no legal representation. If the victim is represented by a counsel at all, such counsel only
holds ‘watching brief” for the victim, by that, the counsel can only be seen but cannot be
heard in court.® Under cross-examination, the victim is rather made to experience secondary
victimisation and humiliation to recount what happened through the most revealing and
traumatic questions. It is from this background that this research work sets out to discuss the
existing criminal justice system and recommend the appropriate justice system that will

prioritise the interests of the victims.

1.2 Statement of the Problem

The failure of the contemporary Criminal, Justide System in Nigeria to satisfy the three
cardinal goals of criminal justice system:justice to the victim, to the offender and to the State,
has led to the paradigm shift that-makes the criminal justice system more of victim-
centeredness rather than the hithérto offender-centeredness. The question, ‘how do we strike a
balance between the needs ‘of the offender, the State and that of the victim of crime?’ is the
problem that this €hesis) sets out to resolve by making the criminal justice system an all-

encompassing'one that accommodates the interests of all parties.

1.3 Aim and Objectives of the Study
The Aim of this research is to examine the retributive nature of the contemporary criminal
justice system in Nigeria as regards its heavy reliance on the machinery of punishment against

the offender without much regards to the interests of the victims.

5> Section 35(2), Nigerian 1999 Constitution (As Amended)
6 Adio v FRN (2019) LPELR-46793(CA) (Pp. 24-26 paras. A)



The specific objectives are to:

i. examine and trace the historical development of restorative justice from the indigenous
concept to the contemporary Nigeria’s criminal justice system

ii.  discuss the effect and the impact of jurisprudence of restorative justice on the interests of
victims of crime in Nigeria; and

iii.  establish how the interests of victims of crime be prioritised to improve t}&iminal

justice QQ
system in Nigeria. «Q}

1.4 Research Questions §
i.  How can the historical development of restorative j@: to victims of crime in Nigeria
be traced from the indigenous concept to the @orary criminal justice system?

ii.  How effective and impactful is the juri%@ce of restorative justice on the interests of

’&\

°
1ii. To what extent can the in Qy\ of the victim of crime, be prioritised to improve

crime victims in Nigeria?

Nigeria’s criminal justi em?

1.5 Signiﬁcanc@tudy
This researc@or

by cxim roviding solutions to the series of questions that are agitating the minds of a
y ‘\/ p g q g

is one pathway to transformational reform in repairing the distrust caused

reasonable man. In a nutshell, restorative Justice is a theory of justice that emphasizes
repairing the harm caused by criminal behaviour. It can only be accomplished through

cooperative processes that allow all willing stakeholders to meet for resolution.



The work highlights the justifications for restorative justice as an alternative to the current
criminal justice system in Nigeria. The role of cultural acceptance of the implementation of
restorative justice is well-established under the indigenous Nigerian criminal justice system
and this is responsible for the potential success embedded in the traditional values.” The
success of restorative justice lies in its capacity to resolve disputes among victims and

oppressors and create ways in which social progress can be achieved without Kructive

punitive measures.® OQ

The purpose of this research work is to assess restorative justice as_a x\ that may provide
benefits if fully implemented and embraced by all the States @ﬁeration of Nigeria as an
alternative to the existing criminal justice system. The@em is designed to identify an
efficacious solution to help improve the Nigeria @ystem. In Nigeria, the traditional
restorative criminal justice system of disput%%clliation had been neglected.” Most of the
time, arrest and interrogation create en%\nd malice among participants because of the
.
inquisitorial system of trial in Nigiﬁg\)nce a policeman is involved in any case, the social
relationship between the ¢ ainant and the offender is broken. The penal system
emphasizes the punish@% the offender, rather than the concern for reconciliation and
providing reme '@y victim. The situation is further compounded by the delay in the

adjudication@cases and victims’ frustration. As such, judicial matters should no longer be

7" Dzur, A & Olson, S, The Value of Community Participation in Restorative Justice. (Journal of Social
Philosophy, 2004) 35(1), 91-107 as cited in Hobson, J, Twyman-Ghoshal, A, Banwell-More, R & Ash, DP
Restorative Justice, Youth Violence, and Policing: A Review of the Evidence MDPI, Laws, 2022, Volume 11,
Issue 4, <https://www.mdpi.com/2075-471X/11/4/62>.

8 Falola, T. The Power of African Cultures. (Rochester, NY: University of Rochester Press, 2003) as cited in
Bondarenko, DM, Post-colonial Nations in Historical and Cultural Context, Rowman & Littlefield, 2023,
https://books.google.com.ng/books.

% Omale, J. D. Restorative Justice and Alternative Dispute Resolution: An Analytical Discourse for Afiican
Professionals. (International Journal of Advanced Legal Studies and Governance, 2011), 2(1), 102- 112, as
cited in Schneider, CR & Weber, EU, Reducing Discrimination & Fostering Prosociality Towards Ex-
Prisoners in Nigeria and the United States, Journal of Social Issues, 2020, 76(1), 172-199, <https://doi.org/10.
1111/josi.12374>.
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ultimately left at the mercy of the criminal justice system but should be seen from the African

traditional tripartite approach to justice.

This work helps to reintegrate the victim of crime into the society and also repairs the harm
done to the community social order that has been broken as a result of the crime. It makes the
offenders to take responsibility for their actions, to give them an opportunity tQ redeem
themselves, to discourage them from causing further harm and to understand t@ac of the
harm they have caused on the victim and the society. It gives the victi a@ve role in the
process and to reduce feelings of anxiety, inferiority and powerlessn@) his study presents
restorative justice as a replacement of the retributive justice t ﬁliCh focuses on Mosaic
Law of “an eye for an eye” and also as a complement to tr@mal criminal justice methods.!!
S
The study is also relevant for researchers i %c 1mes as the style of enquiries lays down
precedents and principles that are e@seful for the restoration of justice in other
.
countries. This is an important wo@tbe progression towards the attainment of reformed
laws on restorative justice’ ,&% from its capacity to discover newer revelations for
legislative intervention,\@%ork provides additional information to policy makers on the

reasons for the T@the existing laws on crime that have failed to reduce the commission

of crime in %ria.
\‘,?:b

The study is a written resource for the identification of the philosophies behind the restorative
justice in Nigeria. The study is relevant for a better understanding and identification of the

series of justice systems that arise as a result of the indigenes ideological positions within the

10 Gade, CBN, Is Restorative Justice Punishment? Conflict Resolution Quarterly, 2020, 38(3), pp, 127-155,
2020. <https://doi.org/10.1002/crq.21293>.
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multiple systems of criminal law.!? It exposes the achievement and failures of the existing
laws on criminal justice jurisprudence as well as presenting an opportunity for the offender to
meet with the victim or the family member of a victim so as to amend for the harm caused by
the crime. It leads to settlement of criminal cases against violations of individual interests

with a restorative justice approach through penal diversion and mediation.

€ So as to

prevent recidivism once the offender is released. It addresses cultural ar&&,y 1ve issues on

Restorative justice seeks to address the circumstances which contribute to th

the compatibility of the provisions of the Nigerian laws on crimin. l@c administration. It
makes provisions for the means by which the gaps creat@%rying ideas on justice

development might be filled. Q

Q
O
’bb

The scope of this thesis is to examine t éories of Nigeria’s criminal justice system and

1.6 Scope of the Study

recommend an appropriate jurispru@that will integrate the interest of the victims of crime.
This work shall introduce the~edncCept of restorative justice as a philosophical principle of
Jeremy Bentham’s utilitarianism, which postulates that justice should resort to the greatest
good for the great %ber of people, with a view to having an all-encompassing criminal

justice systen@at accommodates the interests of all parties to a crime.

1.7 Operational Definitions

12 Thorburn, M. The Impossible Dreams and Modest Reality of Restorative Justice, 2005) 30 Queen’s L.J. 863,
2005. <https://ssrn.com/abstract=1024774> Accessed on 10™ March, 2023. Smith, DP, 4 Qualitative Narrative
Inquiry Exploring Successful Leadership Behaviors Implemented in Successful Restorative Justice Programs,
A Dissertation Presented in Partial Fulfillment of the Requirements for the Degree Doctor of Management in
Organizational Leadership, ProQuest LLC, 2020, <https://www.proquest.com/openview/60e5039bdb3e
40ebd15910258d39a7b4/1?pq-origsite=gscholar&cbl=18750&diss=y>.
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There are certain terms that are used in this work which need to be defined and clarified for
ease of understanding. The terms and their meanings are stated below:
Crime: It is an action or omission which constitutes an offence and punishable by law. It is
the intentional commission of an act that is usually deemed socially harmful, specifically
prohibited and punishable under criminal law.
RN
Restorative Justice: It is a system of criminal justice that focuses on the restitution to the
victim and the resolution of the issues arising from crime. Restorative justice refers to an
approach to justice that seeks to repair harm by providing an opportunity for the victims, the
offenders and the community to communicate about and address their needs in the aftermath
of a crime.
’b\‘
Retributive Justice: Retributive justice is %{@abof criminal justice that focuses solely on
punishment, rather than prevention o.f ’ﬁ@imes and rehabilitation of offenders. It means
that criminals should receive as p@nent precisely those injuries and damages they had
inflicted upon their victims ﬂ@s%e severity of the punishment should be in proportion to
the seriousness of the c?%c mmitted.
Q)
&)
Traditional@w: Traditional law refers to the legal processes that are customary in an area,
ofte@ ing unmodified. The law is based on custom and embodies local social values
and norms. Traditional law in Nigeria is often overseen by community elders, and frequently

incorporates elements of restorative justice.

Victims. Persons who, individually or collectively, have suffered harm, including physical or

mental injury, emotional suffering, economic loss of substantial impairment of their



fundamental rights, through acts or omissions that are in violation of criminal laws operative
within Nigeria. The term ‘victim’ also includes, where appropriate, the immediate family or
dependants of the direct victim and persons who have suffered harm in intervening to assist

victims in distress or to prevent victimization.

Offender: Offender is a legal term used in the context of criminal law to refer to
a person who commits a crime. An offender is a person who transgresses mo civil law.
Offender means a defendant in a criminal justice system or a person cony, @crlme
Nigeria’s Legal System: The means the totality of laws in Nigeria and the machinery through
which these laws are enforced. Nigeria has a mixed legal system comprising of English law,
common law, Sharia (Islamic) law and customary law.

fbv

\S
Offender-centred: This is a process W \a? the apparatus of the justice system are geared
towards the protection, rehabilitati@ reintegration of the offender. It is a process where
justice is presumed to have bt one if only justice is done to the offender.
N

Victim-centre ‘@ a process where all the apparatus of the justice system are geared
towards the@tection and reintegration of the victim. It is a process where justice is
presu{/&ave been done if only justice is done to the victim. Victim-Centred means that
all the people working on a case make decisions and act in ways that support, protect and

reintegrate the victim into the community.

Recidivism: Recidivism is generally used for describing repetitious criminal activity, and a

recidivist offender is an individual who engages in such activity. When a number of released



prisoners return to prison for the same offence repeatedly. This act of committing the same

offence after being punished for that act is known as recidivism.

Criminal Justice Professionals: Professionals who work in the criminal justice system
police officers, judiciary like judges and magistrates, public prosecutors, lawyers and prison

officers who are Nigerians and/or have legal rights to work in these professions in Nigeria

without regard to gender, age, religion, and ethnicity. OQ
Therapeutic Jurisprudence: This is the study of the effects of 1 e legal system on
%

the behaviour, emotions and mental health of people, that law and mental health
interact with each other, to reform the law so as to create@snive impact on the well-being
of the offender under the criminal justice system. be

Criminal Code: The Criminal Code ig\'}?ﬁed law in Nigeria for criminal investigation,
trial and punishment of criminals. '@ates in Southern Nigeria follow the provisions of the
Criminal Code. ¢ \A%

Penal Code: T '%%Zode is a codified law in Nigeria for criminal investigation, trial and

punishment @riminals. The States in Northern Nigeria follow the provisions of the Penal

Code\%’b

1.8 Overview of the Chapters

This work is divided into seven chapters organised as follows:



Chapter One comprises of introduction, background of the study, Statement of the problem,
research questions, aims and objectives, significance of the study, and overview of the

chapters.

Chapter Two is about the thematised review of the works of scholars on retributive justice,
restorative justice, criminal justice system and other related works so as to know thg missing
gap which forms the basis of this work. It also includes both the conceptual c@aﬁon and
theoretical frameworks of this thesis. (J
N
O
Chapter Three is about the assessment of existing theories i\@n rison with contemporary
concepts. It provides a nuanced analysis of the methods pproaches used in carrying out
this study. It explains the step taken to obtain th m&%als used for the exploration of the
restorative justice analysis in the study areas@o the application of the research methods.
Q)

Chapter Four discusses the resul % discussion of findings. It examines the origin of
restorative justice under the ﬁ@enous criminal justice system vis-a-vis the jurisprudence of
retributive and restorat\é&ice under the Nigeria’s justice system. It also examines the
areas of genera '@on of both retributive and restorative justice system as they apply to

jurisprudenc@ justice systems under both indigenous and English justice practices.

Chapter Five is about the contemporary jurisprudence of restorative justice for victims of
crime in Nigeria. It discusses the theories of criminal justice as well as the theories of
restorative justice in Nigeria and also examines the relationship between restorative and
retributive justice systems. It discusses the results of investigations on the violation of the

rights of the victim of crime and the society vis-a-vis, the enforcement of the rights of the



victim. The theoretical reviews of the theories of criminal justice and schools of thought on

restorative justice are also discussed in this chapter

Chapter Six discusses the possibilities of integrating both restorative and retributive justice
systems in a way to make the two systems coexist in one legal system. It further discusses
how the two justice systems can coexist under the Nigeria’s justice system, the ben& of the
synergy between the two systems as well as the challenges to coexistence of ative and
retributive justice system in Nigeria. It also explains the protection &Q}ﬁ erests of all
parties under the synergy as well as the relevant theories. It conc uy fashioning out an
appropriate theories for the synergy between both retributive @e orative justice systems.
Q

Chapter Seven is the conclusion of this thesis. It akBQpanoramic view of the indigenous
and contemporary concepts of restorative J%%ﬁ er the Nigeria’s criminal justice system.
It recommends and discusses how .ress\'ﬁe justice can be funded by the government,
public-private partnership, intern&@l grants, Non-Governmental Organisations, etc.
particularly in the area of cd@maﬁon to the victims and other ancillary areas that require
funding. It enumerate$, aynumber of findings from the results of the investigations and
suggests releva '@nendations that would be useful to the Nigerian governments in the
making of b@the regional and national policies on the appropriate justice stem for Nigeria.

it aIS\d}Qu ses the scope and limitation of study as well as contribution to knowledge.
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QQ\ Chapter Two

o 5\% Literature Review
ge;dew

2.1 Literatuxe
The revi relevant literature in scholarly work provides the thrust to situate the research
in an}Yéady existing body of knowledge. The conduct of the literature reviewed provides the
needed information about the structures, processes and relationships of the research object in

question and it invariably strengthens the depth of this thesis.

This chapter, therefore, examines theories, perspectives and conceptions of restorative justice

by looking at ways by which other scholars have approached the subject and tries to clarify



the major concept by linking the literature to the identified study areas. Different scholarly
works on restorative justice are reviewed particularly those of African and Western origin.
This thesis attempts to juxtapose the observable facts of restorative justice with Nigeria’s
legal jurisprudence. This Chapter shall also make a conceptual discourse of the key variables

of this research work, examine its theoretical framework and contextualise the concept of

restorative justice. \
2.2 Restorative Justice Development: The approach of restorative j&:{d?ers from the
n

State’s approach to justice, where the State is seen as the primary V'c@ the primary actor,
=

instead of placing the victim and the offender as well as the t@ ty itself, at the centre of

the process. Restorative justice puts a great emphasis on t@ay crime is committed between

individuals and directs its process towards satisfyi A@ividuals’ interests.!?

The concept of restorative justice shifts th sis from the offender to the victims and

seeks for possible ways to return to the t}s that which they have lost, or undo the harm
°

which the victims have suffered.”é}development has caused some scholars to lend their

voices on how to make the'&century justice system a victim-oriented one. For ease of
understanding, this litermg eview will be thematised as follows:

S\
2.2.1 Historical Context of Restorative Justice
The criminal justice system has a history that is older than modern-day civilisation and its
awareness spreads from generation to generation. The ancient peoples knew that for the

communities to experience peace, crime must be prevented. The Almighty Creator abhors

BOrocter-Legg T, Hobson J. & Quimby, E, Restorative Justice and  Social  Justice:
An International Perspective Justice Review, International Review of Victimology, 2024, Volume 27, Issue
2-3, pp.218-238 <https://www.tandfonline.com/doi/full/10.1080/10282580.2024.2414953>.

14 Nascimento AM, Andrade J & Rodrigues AC, The Psychological Impact of Restorative Justice Practices on
Victims of Crimes—A Systematic Review, Online Sage Publication, 2023 <https://journals.sagepub.com
/doi/full/10.1177/15248380221082085>.
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crime and that was the reason why He did not spare the first son of Adam and Eve who
murdered his younger brother Abel.!> Given the antiquity history of crime, many scholars

have contributed to the Criminal Justice System, some of which are discussed as follows:

15 Genesis 4, Holy Bible, (King James Version).



Eglash is generally credited with coining the phrase “restorative justice.” in his article titled
Beyond Restitution: Creative Restitution.'® Restorative justice as conceived by him was not
new and it was not a “new wave” movement on the fringe of legal practice because such
conception of justice has been prominent throughout history. However, with the
contemporary legal development, many historical accounts of restorative justice and the

administration of justice have obscured these restorative roots.

Zehr, one of the founders of restorative justice states that:
..we must remember that many of the problems in the way we do justice today
are rooted in our understanding of justice, and that this particular understanding
is only one possible way, one paradigm. Others are possible, others have been
lived out, others have actually dominated most of our history. In the long sweep of
things, our present paradigm is really quite recent.’

However, the concept of justice as propounded by Zehr, devoid of the elements of adequate

victim’s compensation that the contemporary justice system requires.

6 -
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16 Eglash, A, Beyond Restitution: Creative Restitution (From Restitution in Criminal Justice, By Joe Hudson and
Burt Galaway 1977- NCJ-41838), NCJ-47998 as cited in Van Ness, DW, Strong, KH, Derby, J & Parker, LL,
Restoring Justice: _An_Introduction to Restorative Justice, New York, Routledge, 2022, 6™ Edn,
<https://doi.org/10.4324/9781003159773>.

17 Zehr, H, The Little Book of Restorative Justice: Revised and Updated. New York: Skyhorse Publishing, 2015,
As cited in Van Ness, DW, Strong, KH, Derby, J and Parker LL, Restoring Justice: An Introduction to
Restorative  Justice, 6" Edition, New York Routledge, 2022, DOI <https://doi.org/10.4324/
9781003159773>.
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Braithwaite, a criminologist believes that throughout most human history, restorative justice
has been the dominant model of criminal justice for all the people of the world.*® According
to him, prior 1977, restorative conceptions of justice is not new to Western and non-Western
traditions. Therefore, a move towards a restorative model of justice is best understood as a
return to the roots of justice, “and not as some new-age cure-all for an ailing system.”
However, Braithwaite idea of restorative justice is completely different from the type that this

research work proposes for Nigeria’s 21 century restorative justice.

Bianchi comments that scholars, particularly those from the West, are so attached and used
to the punitive model of justice system that they are unable to contemplate the success of
other models in other times and places. He observes that:
[a]lthough punitive criminal law is a rather late development in Western history
and, in its present form, is a construction of recent modern times, many learned
scholars in this field believe in the shaky dogma and assume that our present
punitive structure of crime control depends on some kind of eternal and natural
law, having always existed, though in a cruder form, and having survived because
it turned out to be more suitable.?
Bianchi concept of justice is retributive in nature and it is completely different from

restorative justice that considers the interest of the victim of crime.

18 Braithwaite, J, Restorative Justice and Responsive Regulation: New Directions for Research. (Journal of Law
and Society, 2021) 48(3), 491-516. (As cited in Daniel W. Van Ness, Strong, KH, Derby J & L. Lynette Parker,
LL, Restoring Justice: An Introduction to Restorative Justice (6th ed.), Routledge, 2022, p.240.

19 Bianchi, H, Individual Accountability for Crimes Against Humanity: Reckoning with the Past, Thinking of the
Future (SAIS Review, 1999) Volume 19, Number 2, pp.97-131 as cited in Pillai, AV, Sharma, S, Mathew, G
& Challa, K, Crimes Against Humanity: Evolution, Prosecution, and Challenges for the International Criminal
Court, International of E-Journal of Criminal Science, 2024, <https://ojs.chu.cus/index.php/inecs
/article/view/26974>.
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Zehr observes that a closer look at the history of justice reveals that other models have
predominated throughout most of western history and he describes the challenge brought by
such a revelation.
As difficult to realize and that the paradigm which we consider so natural, so
logical, has in fact governed our understanding of crime and justice for only a
few centuries. We have not always done it like this. ... Instead, community justice
has governed understandings throughout most of our history. ... For most of our
history in the West, non-judicial, non-legal dispute resolution techniques have
dominated. People traditionally have been very reluctant to call in the state,
even when the state claimed a role. In fact, a great deal of stigma was attached
to going to the state and asking it to prosecute. For centuries the state’s role in
prosecution was quite minimal. Instead it was considered the business of the

community to solve its own disputes.
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While Zehr suggests “community justice” as a more appropriate justice system for early
period as disputes were connected to and resolved by the community,?® Van Ness and Strong
believe that the goal of the justice process was to make things right by repairing the damage
to those parties, whether the damage was physical, financial or relational.?* However, the
historical perspective of the concept of restorative justice in the West is relevant to this work
but it does not in its entirety make a suggestion as to the appropriate restorative justice that
will be applicable to Africa particularly a country like Nigeria where the offenders most times
are not in the position to correct the wrongs in a way that will restore the victims of crime to

their original positions before the crime.

2.2.2 Traditional Criminal Justice System

The traditional approach within most Western justice systems focuses on punishing the
offender, hence the traditional theorists have considered the way in which punishment takes
place, including arguments regarding the role of punishment, whether it is most important to

punish the transgressor or to act as a deterrent.??

20 Morrison, B, Reflections on Howard Zehr’s Contributions to Restorative Justice: Then and Now. (Canadian
Journal of Law and Society, 2023) 38(1), 55-70 as cited in Sweeney R. in Restorative pedagogy in the
university criminology classroom: learning about restorative justice with restorative practices and values,
MDPI Journal, 2022, Volume 11, Issue 4, <https://doi.org/10.3390/laws11040058>.
Van Ness, D, & Strong, KH, Restoring Justice: An Introduction to Restorative Justice, 4th Edition, New
York: Routledge, 2014, as cited in Xiao S. Jhaver S. and Salehi N, Addressing interpersonal harm in online
aming communities: The opportunities and challenges for a restorative justice approach, ACM Transactions
on Computer-Human Interaction, 2023, Volume 30, Issue 6, Article No. 83, pp, 1-36,
<https://dl.acm.org/doi/full/10.1145/3603625>.
22 Kasatkin SN, Revisiting Legal Positivism: H. Hart's 1958 Conception of Legal Reasoning in the Lens of G.
Postema, RUDN Journal of Law, 2024, Vol 28, No 4, pp. 778-797, <https://journals.rudn.ru/law/article/view
/41929>.

21



https://www.mdpi.com/2075-471X/11/4/58
https://www.mdpi.com/2075-471X/11/4/58
https://doi.org/10.3390/laws11040058
https://dl.acm.org/doi/abs/10.1145/3603625
https://dl.acm.org/doi/abs/10.1145/3603625
https://journals.rudn.ru/law/article/view/41929
https://journals.rudn.ru/law/article/view/41929

Zehr asks the question “Does the criminal justice system help victims and offenders? What
does justice look like for those who have been harmed? For those who have harmed?
Twenty-five years after it was first published, the book remains the classic text of the
restorative justice field which changed the landscape of restorative justice and a new section
of resources for practitioners and teachers.?® The book offers a framework for understanding
crime, injury, accountability, and healing from a restorative perspective. It uncovers
widespread assumptions about crime, the courts, retributive justice, and the legal process
and offers provocative new paradigms and proven alternatives for public policy and judicial
reforms. However, the mechanism for victim’s compensation particularly when the offender

cannot sufficiently do restitution is not discussed in the book.

Jones states that restorative process is built around the notion that the offender takes full
responsibility for the crime and is fully accountable for their actions.?* The goal is to provide
a safe space in which victims can express their feelings, offenders can take responsibility for
their actions, and both parties can work together to develop a plan for repairing the harm done.
This process can be transformative, leading to greater understanding, empathy, and healing
for all involved. According to the author, victim-offender mediation not only humanizes the
criminal justice process but also empowers individuals to take an active role in shaping the
outcomes that affect their lives. By promoting dialogue and collaboration, mediation can help
break down barriers, reduce recidivism, and foster stronger, more resilient communities. The

book provides a comprehensive understanding of restorative justice and victim-offender

23 Harris, J, Restorative Justice in Action: Practical Applications of Zehr's Principles. (International Journal of
Restorative Justice, 2022) 5(3), 215-231 as cited in Suzuki, M & Jenkins, T, Redefining Forgiveness in
Restorative  Justice,  Criminal  Justice  Studies, 2024, Volume 37, Issue 3, 273-289,
DOI:10.1080/1478601X.2024.2349586,<https://doi.org/10.1080/1478601X.2024.2349586>.

24 Jones, C, Restorative Justice and Dissociative Identity Disorder Offenders-An Alternative Path to Healing
Texas Tech Law Review, 2021, <https://texastechlawreview.org/wp-content/uploads/54-Book-3.Jones .
PUBLISHED.pdf>,.
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mediation and examines their historical origins, philosophical underpinnings, and practical
applications. It discusses the core principles, practices, and benefits of restorative justice, and
also explores its challenges and criticisms. However, as apposite as this book seems, it does
not discuss the mechanism of restoring the victim to his original position before the

commission of the crime against him.

Palemo in her work discusses restorative justice by placing crime in the co-@onﬂict

between the victim and the offender. He elaborates on her approach to 1& tanding crime as

a conflict and argues that resolutions should emerge from the in

the crime. According to the author, the resolution must e@g from the parties to that

irectly affected by

conflict, and state interventions have effectively made t@]\’ to steal the resolution of the

conflict from the parties who were impacted, con%r@ any potential opportunity to learn

and grow from that conflict, including exercisi ts, or accepting and performing duties.?

By the author’s inability to see the irn.po ce'of law to conflict resolution, the author has left
out law being the all-important el@ in social conflict resolution. The rules upon which
society functions through cﬁ@%alues leading to behavioural expectations are enforced
through formal or infor@lementaﬁon of law.The rules of cultural values are created and
enforced to pre '\@gressions% and influence behaviour.?” Scholars like Braithwaite and

Biles,?® Vid and Miller,”® Bonta et a/,’° and Wenzel ef al,*' state that when an individual

@
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2 Palemo, G, Conflict and Crime. Restorative Justice in_Italy, Frontiers in Sociology, 2023,
<file:///C:/Users/HP/Downloads/fsoc-08-1175291%20(2).pdf>.

26 Dworkin, R. A Matter of Principle, Cambridge, MA: Harvard University Press, 1986, as cited in Lovett, F,
The Well-ordered Republic, 2022, <www.books.google.com>.

27 Hart, H. L. A. Legal Positivism: From Positivism and the Separation of Law and Morals. Harvard Law
Review, 1958, Vol. 71, No. 4, pp. 593-629, <http://www.jstor.org/stable/1338225> as cited in Rodriguez CM,
Regime Change, Harvard Law Review, 2021, Volume 135, Number 1, 2-159, <https://heinonline.org/
HOL/LandingPage?handle=hein.journals/hlr135&div=4&id=&page=>.

28 Braithwaite, J & Biles, D, Victims and Offenders: The Australian Experience, In Block R, (ed), Victimization
and Fear of Crime: World Perspectives, Washington DC, Department of Justice, 1984 as cited in Kim, S Han,
S, & Maskaly, J, Factors of fear of crime among Korean citizens: The mediating effect of confidence in the
police, International Journal of Law, Crime and Justice, 2021, Volume 66.
<https://doi.org/10.1016/j.ijlcj.2021.100488Get rights and content>.
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violates rules, whether informal or formal, and transgressions occur, the individuals who are
most affected are the victims. The victims have psychological deprivation such that deprives

individual of suitable respect, their property, or even their lives.*

Andrew Karman,* while discussing about the traditional criminal justice system, states that in
most nations, rightly or wrongly, victims of crime were largely invisible in the,criminal
justice process. Karman elaborates on how traditional criminal justice fr rks have
sidelined victims and advocates for a shift toward their inclusion. He p iIlQO) the fact that
parties to criminal cases are the accused and the state. He also g it clear that the
traditional criminal justice is basically concerned with disputg=between the defendant and the
state which does not include the victim of the crime. posits that even if victim is
considered at all, it is as a potential witness in th%@@wersy. However, the learned author
fails to suggest and make any proposal for p{rg@n shift in the criminal justice jurisprudence.
Marshall while reviewing Zehr that proposes workable principles and practices for making
Restorative Justice possible analyses the evolution of restorative justice practices beyond

Zehr’s original principles, including the challenges and adaptations that have arisen over

AN N
a \\\

2 Vidmar, N & Miller, D. T. Social Psychological Processes Underlying Attitudes Toward Legal Punishment.
Law and Society Review, 14, 565-602, 1980 as cited in Marshall, and McAuliffe K, Children as assessors
and _agents of third-party punishment, Nature Reviews Psychology, 2022, Department of Psychology and
Neuroscience, Boston College, Chestnut Hill, MA, USA. <https://par.nsf.gov/servlets/purl/10376932>

30 Bonta, J., S. Wallace-Capretta, J. & Rooney, A. Restorative Justice: An Evaluation of the Restorative
Resolutions Project, Ottawa, Canada: Solicitor General of Canada, 1998 as cited in Altman M, A4 theory of
legal punishment: Deterrence, retribution, and the aims of the State, London Routledge, 2021,
<https://doi.org/10.4324/9781003143352>.

31 Wenzel, M., Okimoto, G., Feather, N. T. & Platow, M. J. Retributive and Restorative Justice. Law and
Human Behaviour, 32, 375-389, 2008 as cited in Xiao, S Jhaver, S & Salehi, N, Addressing interpersonal
harm in online gaming communities: The opportunities and challenges for a restorative justice approach,
ACM Transactions on Computer-Human Interaction, 2023, Volume 30, Issue 6, Article No.: 83, Pages 1-
36 <https://doi.org/ 10.1145/3603625>.

32 Ward, T, Fox, K. J & Garber, M, Restorative justice, offender rehabilitation and desistance, 2(1), 24-42, 2014
as cited in Kirkwood, S, 4 practice framework for restorative justice, Aggression and Violent Behavior, 2022,
Volume 63, March—April 2022 <https://doi.org/10.1016/j.avb. 2021.101688>.

3 Karmen A, Crime Victims, An Introduction to Victimology, (Cengage Learning, 2015), 9" Edn,
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7, No 1>.
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time.>* With his emphasis on identifying the justice needs of everyone involved in a crime, he
advocates for a worldwide movement of growing influence that is helping victims and
communities heal, while holding criminals accountable for their actions. The book is a
concrete effort to bring justice and healing to everyone involved in a crime and it explores
how restorative justice is different from criminal justice. Zehr presents restorative justice
practices as a massive subject and puts it in simple form, without reducing or trivializing it.
However, Zehr’s concept of restorative justice is peculiar to developed countries and not to a

developing country like Nigeria.

In another work of Zehr,®> the author identifies the justice needs of everyone involved in a
crime, is a worldwide movement of growing influence that is helping victims and communities
heal while holding criminals accountable for their actions. This is not a soft-on-crime, feel-
good philosophy, but rather a concrete effort to bring justice and healing to everyone
involved in a crime. Circle processes draw from the Native American tradition of gathering in
a circle to solve problems as a community. Peace-making circles are used in neighbourhood,
in schools, in the workplace, and in social services to support victims of all kinds, resolve
behaviour problems, and create positive climates. However, the mechanisms for victim’s

compensation is not discussed, hence, its effectiveness cannot be ascertained.

Black’s Law Dictionary defines restorative justice as ‘An alternative delinquency sanction
focused on repairing the harm done, meeting the victim’s needs, and holding the offender

responsible for his or her actions.’*® It uses a balanced approach by producing a less

3% Marshall, CD, Restorative Justice, as cited in Babie, P & Sarre, R. (eds) Religion Matters. Springer,
Singapore, 2020, <https://doi.org/10.1007/978-981-15-2489-9 7>.

35 Zehr Howard, Restorative Justice: Four Classic Justice & Peacebuilding, Amazon, 2015,
<www.amazon.com/big-book-restorative-justice-peacebuilding>.

36 Bryan A. Garner, Black’s Law Dictionary (10" ed.), Thomson Reuters, USA, p. 1542, 2014.



restrictive disposition while holding the offender responsible for providing relief to the victim

but does not provide more than the definition of the concept of restorative justice.

Marshall states that restorative justice is a process whereby all the parties with a stake in a

particular offence come together to resolve collectively how to deal with the aftermath of the

offence and its implications for the future. This appears to reflect the reality that i&seen, as

typical practices used in restorative justice usually include the gathering relevant

stakeholders that have been impacted by the crime, to talk face-to-face and determine the best

way to resolve the injustice.” The author does not discuss how th n ants of the victim
=

of crime will be brought into the resolution particularly whe@ ain victim had died as a

result of the act of the offender. Q
The traditional approach within most West stice systems focuses on punishing the

transgressor rather than restoring t?%\v'}L to his previous position before the crime
committed by the offender. Traditi@leorists like Dworkin and Hart have considered how
punishment takes place, including arguments regarding the role of punishment, and whether it
is most important to p@%e transgressor or to act as a deterrent. Unlike the traditional
concept of justi %@rative justice shifts the emphasis from the offender to the victims
themselves aélooks at whether it is possible to return to victims that which they have lost, or
und@% which has been suffered. According to Braithwaite, the concept of restorative
justice does not negate the wrongdoing by the transgressor, it only approaches the issue from

a different direction with the aim of creating a greater level of justice. Braithwaite’s

37 Marshall, T. F. Restorative Justice: An overview. A Report by the Home Office Research Development and
Statistics Directorate. London, England: Home Office, p.5, 1999 as cited in Droubi, S, Heffron, RJ, &
McCauley, D, 4 Critical Review of Energy Democracy: A Failure to Deliver Justice? Energy Research &
Social Science, 2022, Volume 86, <https://doi.org/10.1016/j.erss.2021. 102444>.
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theoretical perspectives on restorative justice can be applied in practical settings, focusing on

the creation of justice and community engagement.3®

Zehr and Mika, assert that a restorative justice model must include the following:
1. There is a need for everyone including the victim, the criminal, and the community in
which they live to be involved in the restoration process because they are all yital

participants in criminal justice. QQ

il. The use of exclusion practices and coercion should be kept to a & um level due to
t

the need for the offender to voluntarily participate in restorati e victim.

iii. The community has responsibilities to both the victim %ffender to maintain the
well-being of community members; however, the of the victim should be where
the discussions begin. be

v. Efforts to create a discussion betwee %‘o ved should be made while keeping the

system of justice aware of t@lts that the crime interventions and victim

°

prevention \Cg\

create. N
However, the authors a that the ideal model of restorative justice as highlighted by Zehr
and Mika is d b@ provocative as it is far removed from the reality and practice of
criminal jus%systems. Williams argued that the characterisation is important in providing
“an i%a&” against which to test the claims of particular projects or initiatives that might
claim restorative principles. Williams further states that the characteristics and principles of

restorative justice as stated by Zehr and Mika are aspirational rather than descriptive of any

current system, hence they are unrealistic.

38 Braithwaite, J, Putin’s War: Restorative Reflections, The International Journal of Restorative Justice,
2022, DOI: 10.5553/TIJRJ.000117,<https://johnbraithwaite.com/wp-content/uploads/2022/03/Putin_s_war
_restorative _ reflections.pdf>.
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According to Wright, creating a definition of restorative justice can be done by contemplating
the overall targets of the process for everyone involved. While the aims of the restorative
justice process include not causing additional harm by harming the perpetrator of the crime, it
also includes trying to make reparations for the crime, providing support to the victim through
their community and allowing the criminal offender to make amends with their victim and the

community.?* The author does not present a conceptual clarification of restorative'&tice as

well as its modus operandi. OQ

Scholars like Abrams, Umbreit, and Gordon argue that re te justice offers a
fundamentally different background for responding and un@%

ing crime, victimization
and justice. According to them, the importance of restora@;stice is in elevating the role of
crime victims and community members in the ct@l justice system. They state that
restorative justice is an avenues for holding.0 rs directly accountable to the people they
violated by restoring emotional and.m ial*losses to the victim by providing a range of
opportunities for dialogue so that {gg}iation and problem solving can take place, thereby

leading to a greater sense b®ﬂmunity safety.* The work only advocates the need for

greater emphasis and\%&h in the field of restorative justice, it however did not

demonstrate an{@rocedure to be adopted for restorative justice.

Zehr&f/ n approach to life in the area of criminal justice. He points out in his book that
victims are side-lined in the traditional criminal justice system. He emphasises that society’s

laws for handling crime have often resulted in more prisons, increased violence and

3 Daly, K, Stepping Out of the Shadow of Transitional Justice: A Theoretical Framework for Institutional
Justice, Victims & Offenders, 2024, 19(7), 1239—1275. <https://doi.org/ 10.1080/15564886.2024.2391478>.
40 Abrams LS, Umbreit M & Gordon, A, Young Offenders Speak About Meeting Their Victims: Implications for
Future Programs. Contemporary Justice Review, 2006, 2: 243256, 2006 as cited in Jonas, J, Zebel, S,

Claessen, J & Nelen, H, How Can the Victim-Offender Mediation Process Contribute to a Lower Risk of
Reoffending?: A Synthesis Literature Review, The International Journal of Restorative Justice, 2023,
Volume 6, Issue 2, <https://research.utwente.nl/en/publications’/how-can-the-victim-offender-mediation-

process-contribute-to-a-low>.
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unresolved human cost. He distils restorative justice as a game-changer for the criminal
justice system and conflict of all kinds. He demonstrates how restorative justice practices can
extend to all of human interactions through respect, relationships, and responsibility. This
book does not show how restorative justice can change people’s personal lives as well as that

of the communities, but also presents the meaning of restorative justice in a convincing and

inspiring manner. \



Hill takes a look beyond the criminal mind to find out what motivates a person to delve into
the dark world beyond the law and how our society is connected to it. From the politicians
using crime statistics to motivate their campaigns to legal professionals who make a living
from it to police forces that fight it and all the government agencies designed to facilitate
these activities, our world would function very differently if crime did not exist. Some might
say that crime is good business and not just for criminals. Of course, in many instances,
criminal behaviour is a symptom of a deeper social ill; poverty and crime go hand-in-hand,
and often mental illness and crime are linked too. While crime reports in your area may have
residents banding together to form community watch groups, are the criminals the real issue?
Or are we overlooking the complex tapestry of motivators in which crime is merely the golden
thread? The book introduces eight reasons for crime viz: Introducing a sociological
perspective investigates: Criminals and victims, Upbringing, Money/Poverty, Drugs,
Associates/Gangs, Political crime, Religion, Racial differences, Liberty and Justice for all and
Crime and punishment. Will we ever see an end to criminal behaviour? Or is the psychology
of crime too intricately woven into our social fabric? Using real-life examples, Eight Reasons
for Crime: Introducing a sociological perspective looks at these questions and analyses the
many aspects that influence its impact on our lives.*! However, this book discusses only eight

reasons for crime, Restorative justice is not in the author’s contemplation.

41 Hill Marley, Eight Reasons for Crime: Introducing a Sociological Perspective, Kindle Edition, 2022
<https://www.amazon.com>.



Maynard and Weinstein replace traditional school discipline with a proven system, founded
on restorative justice.*” The authors demonstrate how to eliminate punishment and build a
culture of responsible students and independent learners. The books reduces repeated negative
behaviours, builds student self-regulation and empathy, enhances communication and
collaboration, identifies the true cause of negative behaviours and uses restorative circles to
reflect on behaviours and discuss impactful change. The authors provide practic&tips and
strategies in the context of real-world examples, guided by the imperatives nging the

behaviour and preserving the relationship. The book is good for restora(&y 1ce in school

Ismail, Arsyad and Ahmad state that various studies havtlﬁed that there are four main

setting but not within the purview of the focus of this work.

principles that represent a strong and all-enco a@ model for restorative justice that
focuses on the community and the model is @entic unless it contains the following four

N\

1. Crime is essentially comm@hen one individual infringes on another individual
and ¢ A%

the violation of this %(es it more meaningful than simply breaking a law.

principles:#?

il. The res{n@ crime needs to focus on bringing awareness to the perpetrators of
RS

\H/®hey have caused, which will hopefully prevent them from committing crime in

th

the future.
1. Everyone involved in the crime including the offender, the victim, and their
community,

42 Nathan Maynard & Brad Weinstein, Hacking School Discipline: 9 Ways to Create a Culture of Empathy and
Responsibility Using Restorative Justice, 2019. <https://www.amazon.com/Hacking-School-Discipline-
Responsibility-Restorative>.

4 Ismail DE, Arsyad Y & Ahmad A, Collocation of Restorative Justice with Human Rights in Indonesia,
Legality: Jurnal Ilmiah Hukum, 2024, Vol 32, No 2, <www.ejournal.umm.ac.id>.
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should all work together in the decision concerning reparations and prevention tactics.
iv. To best prepare the offenders to join society again, a relationship between them and

their victims should be nurtured.



Van Ness et al eliminates the feeling of institutional coercion and enables people who have
been injured to heal themselves and also places the offender in a position where to keep any
sense of personal integrity, he or she has to live up to community standards.** Everyone
learns from the experience. Contrast that with our procedures today where the family of the
injured person gets a chance to curse the offender after the person has been convicted and
the family is further encouraged to announce publicly that they have been partially revenged.
Here no one learns anything, and the courtroom becomes merely an arena for
institutionalised vengeance. On the surface, it describes the use of circle processes in criminal
justice, and all three authors are eminently qualified. However, restorative justice is not about

institutionalised vengeance but about restoration of justice to the parties.

Together and separately, they have done circle training for justice professionals across the
continent. Van Ness et al have consistently seen circles reach far beyond individual disputes
to locate, nourish and engage the deepest generosity, wisdom, and courage of the human
beings within them. Their descriptions may well take most readers beyond the physical,
mental, and emotional aspects of the dispute, to a place where even the most hard-hearted
will start to contemplate the notion of spiritual connection between human beings. Van Ness
et al have been taking circles into industrial, educational and healthcare settings as well. To
no one’s surprise, they regularly demonstrate an ability to transform “employer-employee
relations” just as fundamentally as they transformed “victim-offender relations.” However,
the Van Ness et al’s idea of circle processes in criminal justice is not such that can work in

Nigeria.

# Van Ness DW, Strong KH, Derby J & Parker LL, Restoring Justice: An Introduction to Restorative Justice,
New York Routledge, 2022, 6 edn, <https://doi.org/10.4324/9781003159773>.
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In favour of restorative justice, Bhatti and Rizwan* posits that restorative justice is a “theory
that seeks to restore the harm caused by crime.” He further explained that the “process of
restoration results in forgiveness or at least in a sense of closure for the participants, each
having expressed themselves and having determined a mutually satisfactory solution to the
infraction” The argument by Skotnicki is important because to forgive, one has tq give up
pain, resentment, anger, and fear to experience goodness, peace, joy, and lov Qi% as do
away with what you do not want to make room for what you want. Thi rk,does not state

glise their mistakes

that restorative justice creates room and opportunity for the offend r

and to constantly improve upon those mistakes, as well as dew@ ts of reparation.

Q
Bhatti and Rizwan define procedural fairness as t s@)f people’s subjective evaluation of
the procedure involved in justice delivery\&% ought that law is a prominent tool of
intervention through which the government,ca seek to achieve public health goals. Therefore,
the paper proposed the use of faim@ the procedure of making laws, for regulating public
health, as the only means of'@mng legitimacy on the public health authorities. The paper
also defines it in terms\@hether it is fair or unfair, whether it is ethical or unethical by the
people’s stand @y processes for social interaction and decision-making. The authors
believe that @e are two key dimensions of procedural fairness judgment which are fairness
of d is@%aking, that is, voice neutrality, and fairness of interpersonal treatment, that is,
trust and respect. The research notes that legitimacy is a quality that is possessed by an
authority, a law or an institution that leads others few obligated to accept its directives.

However, the discussion of the paper on procedural justice is not anchored on the restorative

4 Bhatti, MU & Rizwan, MS, Alternative Dispute Resolution in Criminal Justice System: A Case Study of the
Punjab ADR Act 2019, Pakistan Journal of Social Research, 2023, Vol. 5, No. 1, pp.181-195
<www.pjsr.com.pk>.
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justice jurisprudence but rather heavily and largely rested on the government’s attempt at

achieving effective and efficient public health delivery and concerns.

Rossner and Taylor in their book state that Restorative justice is a collaborative decision-
making process that includes victims, offenders, and others who are seeking to hold offenders
accountable by having them (a) accept and acknowledge responsibility for their offences, (b)
to the best of their ability, repair the harm they caused to victims and communities, and (c)
work to reduce the risk of re-offense by building positive social ties to the community. They
write in their introduction that as administrators, “We have become deeply committed to the
concept and practice of restorative justice. we have experienced how it can work given the
very real pressures among administrators to manage high case loads, ensure fair treatment,
minimize institutional liability, protect the community, boost morale in a division with high
turnover, and help students learn from their mistakes without creating insurmountable
obstacles to their future successes.”*® The book does not state how the concept of restorative
justice would be affected particularly in the Nigerian setting where the offender does not
have the financial capacity to restore the victim to the position he was in before the

commission of the crime.

D4
Doolin ’Qses on procedural justice in legal and quasi-legal settings. In his paper he notes
that the adversarial procedure mostly resulted in greater feelings of procedural fairness and
satisfaction of all concerned (the accused as well as the victim) with the verdict. He thinks
that when the verdict was unfavourable, the disputant in the adversary condition rated the

procedure as fairer than the disputant in the inquisitorial hearing condition. The paper

46 Rossner M. & Taylor H, The Transformative Potential of Restorative Justice: What the Mainstream Can
Learn _From _the Margins, Annual Review of Criminology, 2024, Volume 7, 367-381,
<www.annualreviews.org>.
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demonstrates that procedural fairness was an independent contributor to disputant acceptance

of outcomes.*’ The research is limited to issues of procedural fairness as it relates to civil suit

in court and not to the criminal process. Again, the research does not address the concept of

procedural fairness as it affects the victims’ participation in the restorative criminal justice

system. Doolin researches the use of, and attitudes toward, restorative justice for youth

offenders. The research team stated the need for a more rigid ongoing evaluation. Kauthor

lists possible advantages of restorative justice used for youth offenders: Q

i. It enables the victim to explain to the young offender the harm cause them.

ii. It helps victims obtain emotional gratification from having be r as well as having
helped ease their fear/anger towards the offender. Oé

iii. It gives victims a sense of closure which helps them r@on with their lives.

iv. It allows youth offenders to express remorse f&@)ast actions whilst showcasing their
want to change for the better. (b

v. It often helps change the young o.ffegxr\sperception on the effects that it caused on their
victim(s). \cg\

vi. It may also give youth b@s peace of mind as they feel that they have been able to

help their victims. QQ
0&
Restorative @ice views crime as an offence against people and incarceration of an offender

shou@event any chances of making amends. Restorative Justice believes in the equal

treatment of both parties where it also offers an alternative prototype of crime intervention.

Most communities involved in the restorative justice programme have the same problems

with the young offenders and their victims being geographically too far apart. As a result, it

4T Doolin K, Restorative youth detention: The way forward? Criminology & Criminal Justice, 2022, Volume
22, Issue 3, <https://doi.org/10.1177/1748895820973251>.
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has failed to accommodate youth offenders within a reasonable distance from their homes.
Any contemporary projects organised in prison have high chances of being discarded due to
the increase in umbers and possible threats to society. However, several establishments try to
overcome this by encouraging young juveniles to write letters of apology to their victims, for
youth offenders to participate in community service, mediation, etc. Practices such as these
indicate a shift in the replacement of prison disciplinary actions with mediation &ocesses.
Despite this, there is confusion on the true representation of what restorative j really is,
which indicates a need to fully establish and educate the community as te_what restorative

& restricted to the

justice really entails. As restorative as this work is, its idea of V@

original victim neglecting the interests and concerns of the Vi@’ ependants particularly in

a case of murder. Q

2.2.3 Comparative Perspectives on Restor{t'bgéustice

This is about the review of global practic 0§estorative justice in various jurisdictions which
identify the best practices and lessox%ed. It is also about the critical analysis of successes

and challenges in those juris’d@ns. It compares the effectiveness of restorative approaches

in different cultural cc%él?as well as the challenges faced in implementing restorative

justice practicesc'f;@w jurisdictions that are considered as follows:
2.2.3.1 &‘ative Justice in America



Velez and Peguero structures the United States of America criminal justice system into three

sections, each of which corresponds to a different body of work on Latinos.*® Section One
explores the historical dynamics and influence of ethnicity in law enforcement, and focuses
on how ethnicity impacts policing field practices, such as traffic stops, use of force, and the
subsequent actions that police departments have employed to alleviate these problems. A
detailed examination of critical issues facing Latino defendants seeks to better understand
the law enforcement process. The history of immigration laws as it pertains to Mexicans and
Latinos explains how Mexicans have been excluded from the United States through anti-
immigrant legislation. Latino officers must cope with structural and political issues, the
community, and media, as these practices and experiences within the American police system
are explored. Section Two focuses on the repressive practices against Mexicans that resulted

in executions, vigilantism, and mass expulsions.

% Velez M.B. & Peguero A.A, LatCrit and Criminology: Toward a Theoretical Understanding
of Latino/a/x Crime and Criminal Legal System Involvement, Annual Review of Criminology, 2023, Vol.
6:307-338, <https://scholar.google.com/scholar?hl=en&as_sdt=0%2C5&q=LatCrit+and+criminology%3 A
+Toward+a+theoretical+understanding+of+Latino%2Fa%2Fx+crime+and+criminal+legal+system+involveme
nt&btnG=>.
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The topic of Latinos and the Fourth Amendment reveals that the constitutional right of people
to be protected against unreasonable searches and seizures has been eviscerated for Latinos,
and particularly for Mexicans. Possible remedies to existing shortcomings of the court system
when processing indigent defendants are presented. Section Three studies the issue of
Hispanics and the penal system. The ethnic realities of life behind bars, probation and parole,
the legacy of capital punishment, and life after prison are discussed. Section Four addresses
the globalization of Latinos, social control, and the future of Latinos in the U.S. Criminal justice
system. The race and ethnic experience through the lens of science, law, and the American
imagination, are explored, concluding with policy recommendations for social and criminal
justice reform, and ultimately humanizing differences. Written for professionals and students
of law enforcement, this book will promote the understanding of the historical legacy of
brutality, manipulation, oppression, marginalization, prejudice, discrimination, power and
control, and white America's continued fear about racial and ethnic minorities. The book is
about the American criminal justice system and how it affects the Latinos and the Mexican

Americans. It is not related to the scope of restorative justice covered by this dissertation.



According to Dianmantis, victims in the United States of America are no longer silent, and
new practices by police, prosecutors, nurses, and rape crisis professionals are resulting in
more humane and compassionate treatment of victims and more aggressive pursuit and
prosecution of perpetrators. The book covers these new approaches and partnerships.
Johnston shows how the people and organizations implementing these new approaches are
having far-reaching impacts on helping victims heal and making it more likely that predators
will be arrested and sentenced. His in-depth portrayals of the altruistic and hard-working
people behind these radical approaches (based on seven years of interviews) provide a
template of best practices for other organizations and communities to follow.*® With sexual
assault taking centre stage these days, Shattering Silences is more important than ever, but
the kind of restorative justice that forms the basis of this dissertation is not only about sexual

assault but also covers the different types of crime.

4 Diamantis M.E, Invisible Victims, HeinOnline, 2022, <https://heinonline.org/HOL/LandingPage?Handle
=hein.journals>.
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Fisher states that every day, innocent men across America are thrown into prison, betrayed
by a faulty justice system, and robbed of their lives either by decades-long sentences or the
death penalty itself. *° Injustice tarnishes our legal process from start to finish. From the racial
discrimination and violence used by backwards law enforcement officers, to a prison culture
that breeds inmate conflict, there is opportunity for error at every turn. Award-winning
journalist Stanley Cohen chronicles over one hundred of these cases, from the 1973 case of
the first ever death row. In the wake of these unjust convictions, grassroots organizations,
families, and pro bono lawyers have battled this rampant wrongdoing. Cohen reveals how
eyewitness error, jailhouse snitch testimony, racism, junk science, prosecutorial misconduct,
and incompetent counsel have populated America’s prisons with the innocent. They were
arrested, convicted, sentenced to life in prison or death, dragged through the appeals system,
and finally set free based on their actual innocence. Although these stories end with
vindication, there are those that have ended with unjustified execution. The book is sure to
fuel controversy over a justice system that has delivered the ultimate punishment nearly one
thousand times since 1976, though it cannot guarantee accurate convictions. This book is
merely about faulty American justice system not about restorative justice.
.)\\'\\

Bonta and @rew, both agree that the traditional methods do not focus on the major
stakeho ; that is, the “victim, offender and the community”.>! On the other hand, they
maintained that restorative justice offers a process by which those most directly affected by
crime have an opportunity to be involved directly in responding to the offense, holding the

offender accountable, offering emotional and material assistance to the victim, and working

0 Fisher, A, A Perfect Storm: Young People, False Confessions & Prosecutorial Involvement Response to Dan
Medwed's Barred: Why the Innocent Can't Get out of Prison, New England Law Review, 2023, Volume 58,
pp-1-28.

I Bonta & Andrew, The Psychology of Criminal Conduct, New York Routledge, 2023,
<https://doi.org/10.4324/9781003292128>.
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toward the development of a safe and caring community for victim and offender. According
to them, the best option and approach to reducing youth crime is restorative justice. They
agreed with the three theories which the United States government used in responding to
juvenile offences and how restorative justice theory in particular reduces recidivism. The two
traditional theories that have been used in the United States are “retributive” and

“rehabilitation” while the justice system that will be suggested to the Nigeria’s legalx,tem is

restorative in nature. OQ



Clark in his book states that the America’s criminal justice system is grappling with multiple
issues like police-officer involved deaths and violence; mass incarceration; racial, gender and
sexual orientation bias; the death penalty; public corruption; juvenile justice; disparate
sentencing; and the ill effects of Three Strikes laws. These and other issues are examined
through the lens of the author’s experience as both a career prosecutor and educator of
prosecutors. Roadways to Justice tells remarkable stories of selected cases, trials, and, above
all else, quests for justice. The book argues that the criminal justice system can be changed,
and it offers inspiration, practical solutions and roadmaps for how to reform that system. This
volume is ideal for anyone interested in understanding how the criminal justice system really
works, and it is an indispensable book for the new wave of lawyers, law makers, and others
who want to improve it.>? However, victim’s compensation is not discussed in this book hence

it has a little relevance to the focus of this work.

The work of Ayodele>® also expos’((%ﬁ' e’(pands the scope of the coast of victimology as
well as bringing to the fore &h matters on the effects of criminal victimisation and
historical analysis of th@)f crime victims in the criminal justice process. The work is
discussed extensw the issue of restorative justice which was anchored on the need for
adequate cor&gﬁ!ﬁon for the victims of crime. However, the work in its entirety is based on
the data@ act in the United States of America as it relates to the victims of crime but it is

not the same with the kind of restorative justice that is proposed for Nigeria.

32 Boots, DP & Kim, B. Shaping the Future of Criminal Justice Education: Insights From ACJS Leadership
Survey Analysis, Journal of Criminal Justice Education, 2024, Volume 35, Issue 2, pp. 397-422,
<https://scholar.google.com/scholar?hl=en&as_sdt=0%2C5&q=Boots%2C+DP+and+Kim%2C+B.+Shaping+t
he+futuretoftcriminal+justiceteducation%3 A+Insights+from+ACJS+leadership+survey+analysis%2C+%28]
ournal+of+Criminal+Justice+Education&btnG=>.

33 Ayodele, J. O, Normative Capital and Reporting Practices among Crime Victims in South-Western Nigeria,
Inaugural Lecture, MINDgeneering Publishers.2024.
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The incarcerated individuals in the United States are often regarded as a throw-away
population. While the criminal justice system focuses on giving offenders "what they
deserve," it does little to restore the needs created by crime or to explore the factors that
lead to it. Restorative justice, with its emphasis on identifying the justice needs of everyone
involved in a crime, is helping to restore prisoners' sense of humanity while holding them
accountable for their actions. In this book, Barb Toews, with years of experience in prison
work, shows how people in prison can live restorative justice principles. She shows how these
practices can change prison culture and society. Written for an incarcerated audience and for
all those who work with people in prison, this book also clearly outlines the experiences and
needs of this under-represented and often overlooked part of our society.>* However, the
retributive justice that is the hallmark of Toews” work, is antithetical to the restorative justice
that forms the basis of this work.
\\’
.

Khokhar et al 3> define crime from‘t%s’@\%ifferent perspectives: the consensus, the conflict
and the interactionist. This d@l was linked to their opinion about restorative justice.
The book is an expos%Q‘\the victim patterns which the authors explained from eight
different angles h& as Age, Income, Gender, Ecological factors, Victim-offender
relationship%RQ Repeat victimisation and Marital status,, The work also discusses
extensiv@’be various theories of victimisation and how these theories affect the treatment of
Victim the criminal justice system. The book is mainly based on research conducted in and

for the benefit of the citizens of the United States of America.

% Sweeney, R, Restorative Pedagogy in the University Criminology Classroom: Learning About Restorative
Justice With Restorative Practices and Values Laws, 2022, <www.mdpi.com>.

35 Khokha JI, Arshad, M & Afza M.A, Perceived Effectiveness of Probation System under Criminal Justice
Administration:  Evidence from the Punjab, Pakistan, Qlantic Journal of Social Sciences,
2023 <https://doi.org/ 10.55737/qjssh.573685100>.
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While stating the purpose of re-integrative shaming, Bredewold and Tonkens state that it
makes the offender to face the human impact of his or her crime. The victim then is presented
with the opportunity to express feelings, ask questions about the offence, and identify desired
outcomes from the conference. All participants may contribute to the process of determining
how the offender might best repair the harm. By the end of the conference, the participants
must reach an agreement on how the youth can make amends to the victim and sign a
reparation agreement. The agreement typically includes an apology, and it c@%udes a
requirement that some type of restitution be made to the victim. SO% egments require
youth to perform community service or call for other actions L@S improving school
attendance, completing homework, or performing chores Qh e or school. A typical
conference begins when the victim, the offender, and @upporters of each are brought
together with a trained facilitator to discuss th iﬂ@lt and the harm it has caused. It
proceeds with the offender describing the ingi nd each participant describing the impact
of the incident on his or her life.’® Tho x-integrative shaming is a theory of restorative
.
justice, it does not in its entiret&c%&)re the victim to his original position before the
commission of the crime. '\AQ
N

Browning et al §l®pw racial justice and restorative justice can transform the African-
American e@ience in America.’’” This work informs scholars and practitioners on the
subje%@r?ervasive racial inequity and the healing offered by restorative justice practices.

Addressing the inter-sectionality of race and the United States of America's criminal justice

system, social activist Fania Davis explores how restorative justice has the capacity to disrupt

%6 Bredewold, F & Tonkens E, Understanding Successes and Failures of Family Group Conferencing: An In-
depth Multiple Case Study, British Journal of Social Work, 2021, <https://www.academic.oup.com>.

7 Browning, S, Duffey, D, Magondu, F, Moore, JA & Way PA, Little Book of Listening. Listening as a Radical
Act of Love, Justice, Healing, and Transformation, Simon and Schuster, 2023, <https://scholar.google.com/
scholar?hl=en&as_sdt=2005&sciodt=0%2C5&cites=12533038067725557399&scipsc=&q=Little+Book+of+L
istening%3 A+Listening+as+a+Radical+Act+of+Love%2C+Justice%2C+Healing%2C+and+Transformation&
btnG=>.
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patterns of mass incarceration through effective, equitable, and transformative approaches.
Eager to break the still-pervasive, centuries-long cycles of racial prejudice and trauma in
America, Davis unites the racial justice and restorative justice movements, aspiring to
increase awareness of deep-seated problems as well as positive action toward change. The
Davis’ ideas of restorative justice are utilized in schools, justice systems, and communities,
intentionally seeking to ameliorate racial disparities and systemic inequities. Ho&er, the
Davis concept of restorative justice is not the appropriate one for Nigeria level of
development between the two countries are not at par. Hence, the app 'CQ restorative
justice in Nigeria is definitely not the Davis’ concept. O
D

O
Bazemore et al state that from a restorative justice p@ctlve, rehabilitation cannot be
achieved until the offender acknowledges the ha @d to victims and communities and
makes amends. Therefore, restorative justic%%ams are generally voluntary in nature and
require offenders, if they are to parti.c%,x admit responsibility for the illegal act.® The
authors do not realise that acknow@hent of the crime by the offender does not in itself
completely achieve the purpd restorative justice.

N
Lamparello in {f 9 captures the essence of the procedural justice models and its

1
application t@e e

his @he issues of reform of the sentencing law of the United States. The paper

gal system of the United States. Lamparello devotes a substantial part of

8 Bazemore, Gordon, & Mark S. Umbreit, Balanced and Restorative Justice for Juveniles: A Framework for
Juvenile Justice in the 2 1st Century. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs,
Office of Juvenile Justice and Delinquency Prevention. 1997 as cited in Kimbrell, CS & Wilson, DB, in
Restorative Justice Programs and Practices in Juvenile Justice: An Updated Systematic Review and
Meta-Analysis _for Effectiveness Criminology & Public Policy, 2023, Volume 22, Issue 21,
<https://doi.org/10.1111/1745-9133.12613>.

3 Adam Lamparello, Incorporating the Procedural Justice Model into Federal Sentencing Jurisprudence in the
Aftermath of United States V Booker: Establishing United States Sentencing Courts. RIM Journal, Issue 3,
2010 as cited in Perlin, ML, in I Hope the Final Judgment's Fair: Alternative Jurisprudences, Legal Decision-
Making, and Justice, Cambridge University Press, 2024, pp. 17-31 <https://digitalcommons.nyls.edu/fac_
articles_chapters/1657/>.
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proposes a solution to the problem facing the federal sentencing jurisprudence in the light of
the Supreme Court’s judgement in the case of United States v Booker,% where the Supreme
Court of the United States of America held that the sentencing guidelines suffered from a fatal
constitutional infirmity and therefore declare the guidelines effectively advisory. He therefore
proposes a process-oriented model to sentence criminal defendants who were guilty. The
research is predicated upon the empirical data developed by the social psychologist &1@ area
of procedural justice. However, the procedural justice model used does n te to the
increased and improved participation of the victims of crime in the cri i@stice system.
The paper is criminal-defendants centred and not crimes-victim e . In addition, the
scholar’s major proposal is for the improved guideline for@%encing of the criminal
defendant and not for restorative justice to the victim of c@
S

Hipplie et al conclude that out of a total of 21 s participating in observed family group
conferences (FGCs), 11% had reoffen.de kst once by Month 6 and 42% had reoffended at
least once by Month 24.°' The qé% the authors raise is do restorativeness, procedural
justice, and defiance indicat xplain the variation in these rates of reoffending? Their
article states that it }Q%ld that youths participating in FGCs have lower rates of
reoffending wh '@red to youths in other types of juvenile justice court or diversion
programs. T%above sample of FGC cases were drawn from the Indianapolis Restorative
Justice\)prgiment. The work sets out to contribute to the understanding of the impact of

FGCs by examining whether the degree of restorativeness, procedural justice, and defiance

60 (2005) 543 U.S. 220.
61 Hipple, NK, Gruenewald J, & McGarrell, EF, ‘Restorativeness, Procedural Justice, and Defiance as Predictors of

Reoffending of Participants in Family Group Conferences, Vol. 60(8) Crime & Delinquency 1131, 2014 as cited in
Islam, MS, B Li, B & Anderson, J, in An Assessment of the Potential Outcomes in Practising Restorative Justice in

Criminal Settings in Australia and the United States: A Systematic Review and Meta-analysis Contemporary

Justice Review, 2023, Issues in Criminal, Social, and Restorative Justice, Volume 26, Issue 3,
<https://www.tandfonline.com/doi/abs/10.1080/10282580.2023.2297833>.
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observed in conferences related to reoffending. The more consistent results were found in
favour of the restorativeness scale, although the statistical relationship with juvenile
recidivism was often weak. It was found that as the degree of restorativeness increased,
reoffending at 6 and 24 months decreased. It was also found that remorse on the part of the
offending youth related to reduced reoffending. It was found that the reality was that the
observational data suggested that the conferences as a whole largely followed principles of re-
integrative shaming consistent with the restorativeness scale, rarely generate ance, and
had high levels of procedural justice in terms of respect among the \pargicipants. The
S

consistent relationship between having committed a violent offe

consistent with the point that early life experiences signi@t
e

offending may be
affect future offending.
noted that it is not only the

However, this work is only on the youth offender but it s

youth that can be offenders. The commission of iﬂ&Q not exclusive of the youth, it cuts

across different classes of people. \Q(b

2.2.3.2 Restorative Justice in Eng(Q;\Sl;d Wales

Forgays and DeMilio review @arch conducted on 26 repeat youth offenders who had gone
through the teen court ‘systerh, in order to establish whether or not restorative justice was
effective for re 5’\&31% offenders.®? The teen court in the programme consisted of teachers
assigning st%{lt volunteers to make up court personnel with an adult judge model (the
equi\%e@ a panel in England and Wales). On the night of the teen court, prior to their
hearing, and following the court session, the youth offenders completed multiple

questionnaires including: The Harter Self-Perception Profile for Adolescents-Twenty-three

62 Forgays, DK & DeMilio, L, Is Teen Court Effective for Repeat Offenders? A Test of the Restorative Justice
Approach, (International Journal of Offender Therapy and Comparative Criminology, 2005) Volume 49, Issue
1, 107, 2005 as cited in Kimbrell, CS & Wilson, DB, in Restorative Justice Programs and Practices in
Juvenile Justice: An Updated Systematic Review and Meta-Analysis for Effectiveness, Criminology & Public
Policy, 2023, Volume 22, Issue 21, <https://doi.org/10.1111/1745-9133.12613>.
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out of the twenty-six youth offenders agreed to complete this questionnaire. It measures the
youth offender’s self-image, academic capacity, social acceptance, athletic skills, physical
appearance, romantic appeal, behavioural conduct, close friendships and their overall self-
worth. The Exit Survey — this is a nine-item survey that asks the youth offender their opinions
on the fairness of their sentences. The Harter Self-Perception Profile was given as a
questionnaire to the youth offenders in order to measure the adolescents’ own se&vvorth. It
seems that the adolescents’ low self-acceptance is a cause for concern despi fact that
previous research had shown that youth offenders with a high sense of Klf-%y may be less

receptive to interventions. The authors’ goal was to determine

experience would be effective in preventing youth offender@

r'not the teen court
e-offending. The results
made it clear that the research was a success. The sce completion rates rose and
recidivism six months post-court-appearance sz& These results question previous
findings that second-time offenders are more li to reoffend than first time offenders. As
for the youth offenders’, they saw c.o@ services such as Teen Courts as a bridge of

communication with their own con\ﬁé‘ity. Previous offenders who were willing to take on

court personnel roles give yo %enders a sense of fairness in the Teen Court as they had

been at the same place 3@% the adolescent is now.
Q)
O
While this a@ach of Forgays and DeMilio to restorative justice concentrates on punishing
or trea\t;@, elinquent youths, the restorative justice process seeks to repair the harm by
involving the entire community in rehabilitating offenders and holding them accountable for
their behaviour. Under the restorative justice model, questions are framed differently, asking:
What is the nature of the harm resulting from the crime? What needs to be done to repair the

harm?% By bringing together victims, offenders, families, and other key stakeholders in a

6 National Center for Mental Health Promotion and Youth Violence 2009



variety of settings, restorative justice helps the offenders to understand the implications of
their actions but does not provide an alternative way to achieve restorative justice in case the

victim of crime refuses to have a settlement meeting with the offender.

Valandra, in her book, Colorizing Restorative Justice, is a wake-up call for European-
descended restorative justice practitioners. It is validating for Indigenous practi&rs and
practitioners of colour and enlightening for anyone wishing to explore the | ctions of

indigeneity, racial justice, and restorative justice.** However, this worla%s,no significant
r

reference to the concept of restorative justice which is the focus of ;h@

84Edward, V, Colorizing Restorative Justice, 2020 <https://www.amazon.com/ Colorizing-Restorative-Justice-
Voicing-Realities-ebook>.



2.2.3.3 Restorative Justice in China and India

Yuan provides insights into the history, development, and practice of restorative justice
methods in China.®> Traditionally in China, mediation has played an important role in criminal
proceedings, which has many characteristics in common with the “Western” concept of
restorative justice. Through case studies and theoretical examination, the author of this
timely work aims to bridge the research on restorative justice models mainly developed in the
West with restorative justice as practiced in China. After a Brief overview and introduction,
the author compares and contrasts case studies of restorative justice-like practices from
different districts in China. The author examines cases studies from several regions within
China, and explores the key question: can the restoration model developed in the West take
root in China, and if so what legal, cultural and societal accommodations may need to be
made? However, every country has distinct cultures and traditions, hence the restorative

justice in China does not on all fours the same as what is practicable in Nigeria.

Paranjape®® an Indian scholar in his book extensively exposes the theories of criminal
victimisation. He is of the view that many victims contribute to their victimisation either by
provoking or inciting the criminal or by creating or fostering a situation likely to lead to the
commission of the crime. He believes that a victim may consciously or unconsciously play a

causal role in the commission of a crime against himself. The learned author buttresses the

% Yuan, X, Restorative Justice in China: Comparing Theory and Practice, (Springer Series on Asian
Criminology and Criminal Justice, 2017, <https://www.amazon.com/Restorative-Justice-China-Comparing-
Criminology-ebook> as cited in Rusydianta, M, Reformulating Fraud Crimes Under Article 378 of The
Criminal Code Based On Restorative Justice Values, Prophetic Law Review, 2021, <https://journal.uii.ac.
id/JPLR/article/view/20370>.

% Paranjape, NV Criminology and Penology with Victimology (15" ed) Allahabad: Central Law. Publication,
2011 as cited in Lokhande, D, in Criminology, Penology and Victimology, 2020, <https://scholar.google.
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fact that by creating different scenarios and examples of situations where victims of crime
may become victims out of their involvement in the crime committed either by being careless,
negligent, or reckless. However, apart from the fact that the expositions in the book are
limited to the Indian community as a nation, the book does not connect victimology with the
concept of restorative justice.

2.2.3.4 Restorative Justice in Northern Ireland v
McEvoy and Mika describe the development of community-based restorafiyve ustlce system
as a response to intercommunity violence in Northern Ireland. T &ur the practise of
‘informalism’ based on restorative justice. Informalism refer@p cesses outside the formal
criminal justice system. McEvoy and Mika refer to, an@n rebut, common critiques of
restorative justice. They note that opposition to inf m in Northern Ireland has supported
political tensions surrounding the jurisdiction’ ce system. They believe that informalism
is possible if it is committed to the Q%es and practises of restorative justice, has a

.
politically well-controlled and dyn@ommunity, a dedicated workforce and accepts local
standards based on human 'r@ values. McEvoy and Mika encourage others to be less
sceptical about restora‘u\%&:e by outlining its success and in Northern Ireland.’
Q)
O

It seems tha@e impact restorative justice had on Northern Ireland has proven to be a better
alter@%an the previous justice system which took a punitive approach. It is very
beneficial, and proactive and encourages peace in the communities as opposed to the previous
criminal system. However, the concept of restorative justice that is effective in Northern

Ireland may not be effective in Nigeria which has multicultural societies.

7 McEvoy, K, & Mika, HM, Restorative Justice and the Critique of Informalism in Northern Ireland, British
Journal of Criminology, 2002, 42, 534 as cited in Albert, A, Social Workers by Day and Terrorists by
Night?” Wounded Healers, Restorative Justice, and Ex-Prisoner Reentry, Sage Journals, 2024, Volume 26,
Issue 2, <https://journals.sagepub.com/doi/full/10.1177/14624745231208183>.
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O’Mahony and Campbell study the criminal justice system’s approach to dealing with youth
offenders in Northern Ireland discuss restorative justice methods practised in that jurisdiction,
and critically analyse the youth justice system. Surprisingly, they discovered that Northern
Ireland has low levels of crime. Due to the serious terrorists offences reported in the media,
people are led to believe that crime is common occurrence. O’Mahony and Campb&upport
restorative justice, but acknowledge that it is not suitable for very young chil hey also
argue that it is not be ideal to mix younger and older youth offenders toath .Q/Iahony and

e 'process for victim

Campbell feel that the introduction of youth conferencing is a pro @
=

and offender, even if would not be suitable for all cases. @I te that although a high
percentage of young people commit delinquent offences@re are only a few that commit
serious misdemeanours, or will go on to become ¢ @s serious offenders. They believe it
to be neither beneficial nor necessary to inyo ¢ criminal justice system in every minor
misdemeanour, particularly given thflt 0 kpeople commonly cease committing offences
once they enter adulthood. They WK@ the Justice (Northern Ireland) Act 2002 and how it
allowed the introduction of’ procedures focussed on restorative justice.® These were
reparation orders and c@?nity response orders. Reparation orders require the offender to
make amends wit ’g&/ictim, rather than just paying compensation. Community response
orders are q%similar, save they focuses on community and victim awareness. However, the

worl@gntirety discusses only justice in Northern Ireland as it relates to the victims of

crime.

% (O’Mahony, D & Campbell, C, Mainstreaming Restorative Justice for Young Offenders through Youth
Conferencing-the Experience of Northern Ireland, International Handbook of Juvenile Justice, 2008, 93 as
cited in Gude, AD and Papic, IN, in Restorative Justice and Legal Culture, Sage Journal, 2020, Volume 20,
Issue 1, <https://journals.sagepub.com/doi/abs/10.1177/1748895818796549>.
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Payne and Conway state that certain uses of restorative justice have been studied in detail, but
that it is now being used in a much broader range of settings such as schools and youths care
homes. They are supporters of restorative justice, and their research shows that restorative
justice is commonly used in situations where youth offenders and less serious crimes are
involved. However, they also found that it can be successfully used in more serious crimes
such as sexual assault, domestic violence and serious violence. Cross-fertilisation b&ween the
different groups in the restorative justice system has stimulated the developme estorative
methods in Northern Ireland, and has made restorative justice organisatigns'moze confident in
adapting these practises to meet the needs of different situations a@ir umstances. Payne
and Conway agree that the restorative practices can assis@e ing families together and
reintegrating people back into their community. They do @oubt that the restorative system

and its practitioners have the opportunity to grw method of justice, restoration and

understanding.’ (b
N
D

Darling begins by describing rest@ justice as ‘people-centred,” with an emphasis on
building relationships. She h'a@positive outlook on the restorative justice system, and feels
that it has played a larg@g decreasing violence and hatred in Northern Ireland. She notes
that the main i @ing the conflict, after the Good Friday Agreement, was collective
memory. Th%é because people’s beliefs, although stemming from real events, are distorted,
bias%@lective. It is based on restorative justice principles, focusing on the relationship
between victim and offender, face-to-face communication, restoration, responsibility of

offenders, empowerment of those involved in the healing process and reintegration to society.

% Payne, B, & Conway, V, A Framework for a Restorative Society? Restorative Justice in Northern Ireland, 3
European Journal of Probation, 2001, 47 as cited in Payne, B, Young, G & Hobson, J, Restorative
Practices in Schools in Northern Ireland: Towards an 'All School'model, Irish Probation Journal, 2022,
<https://pure.ulster.ac.uk/en/publications/restorative-practices-in-schools-in-northern-ireland-towards-an-a>.
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Hellter and Simpson examine the war crimes trial that have taken place not only in European
but also in African and the Australian enclaves in their work on the hidden histories of war
crimes trials’® The book brings to fore some of the instances of the war crimes trials which
focus on the historical perspective of most of these wars. However, the book does not make
reference to the plight of the victims of the wars as well as touching on restorative justice.

Lind and Tyler collaborate to review and integrate the substantial body of literatu&that has
accumulated for years. Their effort advances the theoretical understandin ubjective
reactions of procedure. Their work also documents the importance of proéedural fairness in
conflict resolution situations in the assessment of political legiti @n in organisational

>

behaviour of citizens.”! The research, however, did not anch@ heoretical framework on

restorative justice. Q

S
Darling believes that applying restorative justi ods to the youth could encourage peace
and love between the two opposing Pg@roups in the Northern Island. Whilst she is a
supporter of restorative justice me@amongst the youth, she also believes that it can be
effective in community progt es for the reconciliation of adults. Darling stresses the need
to address the younger%%&ﬁon during this time of transition because it has less collective

memory and t 'e@ less likely to continue the violence. She argues that the lack of

integrated s@ls means that there are very few opportunities for children from different

0 Hellter, K & Simpson, G, The Hidden Histories of War Crimes Trials, (2" ed), USA, Oxford University
Press, 2013, as cited in Hassellind, FS, The International Criminal Trial as a Site for Contesting Historical
and Political Narratives: The Case of Dominic Ongwen, Social & Legal Studies, 2021, Volume 30, Issue 5,
<https://journals.sagepub.com/doi/full/10.1177/0964663920971836>.

"' Lind, EA & Tyler, TR, The Social Psychology of Procedural Justice. (New York. Plenum, 1988) as cited in
Nazaretsky, T, Ariely, M, Cukurova, M, and Alexandron, G, Teachers' trust in Al-powered Educational
Technology and a Professional Development Program to Improve it (British Journal of Educational
Technology, 2022), Volume 53, Issue 4, <https://bera-journals.onlinelibrary.wiley.com/doi/full/10.1111/bjet.
13232>.
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religions and political backgrounds to meet. A youth conferencing program was introduced

for youth offenders by the Youth Justice Agency.””

2.2.18 Restorative Justice in the Republic of Ireland
It is quite clear that restorative justice does not have a very strong standing in the Republic of
Ireland justice system because of lack of knowledge. This could change with mor support
from the Government to achieve a restorative justice society. It would prove t Qess costly
and more beneficial for the majority if restorative justice had a larger rol in\Ireland’s society.
More restorative justice initiatives have been introduced into Irela (@h as the ‘Le Chéile’
program in Limerick and the Tallaght West initiative in Dub, %result of the proximity
to Ireland, it would be greatly beneficial to look toward Qern Ireland for guidance and
inspiration as their approach towards a new justic as been very successful. There are
not many articles about restorative justice re%gbn Ireland nor is education provided on this
subject. Somewhat recently they have s }to show more of an interest in these methods
.

and approach to justice, which is @ere has been a slow growth of restorative justice in
some communities. The opim@ few of the Irish authors are stated below:

N
McCarthy exa e@l practitioners’ understandings and awareness of restorative justice in
the Irish cri@l Justice system. He used structured interviews with Irish legal to establish
their%@s. The finding that stood out was that 75% of those surveyed did not know what
restorative justice entailed. He believes that a lack of knowledge among legal practitioners
will hinder the successful establishment of a restorative justice system in Ireland. Another

possible hindrance is that a change towards a restorative based system could pose a threat to

practice income. McCarthy does not feel that legal practitioners are entirely to blame for the

2 Darling, J, Restorative Justice: A Tool In Rebuilding Post-Conflict Northern Ireland, University of San Diego,
2011. 1. <http://digitalcollections.sit.edu>.



lack of progress. However, he argues that matters will not improve support from the
Government to develop restorative justice. In his research he discovered various benefits
including; savings in the resources used to arrest, prosecute, defend, convict and incarcerate
or sanction, and reduced injury to the victims.” The work focuses more on Irish concept of

restorative justice neglecting the global application of the concept which renders justice not

only to the victim but also to the community. \

Norton focuses on how crime affects victims. She notes that victims ar%&f)rgotten in the
criminal justice system. She believes that it is a fault of the cri is ice system that it

concentrates on the offender, and finding a way to penalise . The victim and his interests
are not considered. In restorative justice, victims are enco to help with decision-making
regarding by giving victim statements and goi @gh a reparation process. This is
beneficial for the victim as it acknowledges %fépects their experiences, gives them a voice
to express their wishes as the main .ai %storative justice is to bring together all those
affected by the offence; the ViC&Q@\)ffender and their families, and members of the
community. Essentially, it ﬁ@s them to discuss the ordeal and collectively come to a
solution that benefits a@?nportant factor is that the offender comes out of the experience
with a greater 'd@ding of the consequences of his crime. Unsurprisingly, a victim’s
outlook also@% the probation officers. It helps them carry out more accurate assessments

and gl{/ em more information that could be useful for work with other offenders in the

future.”* However, Norton’s idea of restorative justice is restricted to compensation of the

3 McCarthy, S, Perceptions of Restorative Justice in Ireland: The Challenges of the Way Forward (Irish
Probation Journal), 185, 2011 as cited in Windle, J, Lynch, O, Sweeney, K, O'Neill, M, Donson, F & Cuffe, J,
Criminology, Crime and Justice in Ireland: An Introduction, London, Routledge, 2022, <https://www.taylor
francis.com/books/mono/10.4324/9781003044284/criminology-crime-justice-ireland-james-windle-maggie-
neill-orla-lynch-james-cuffe-fiona-donson-kevin-sweeney>

"4 Norton, S, The Place of Victims in the Criminal Justice System, 4 (Irish Probation Journal, 2007) 4, 63 as cited
in O’Brien, F & Burrell, A, The Impact of Property Crime on Victims, Routledge, 2020,
<https://www.taylorfrancis.com/chapters/edit/10.4324/9781315208237-5/impact-property-crime-victims-
freya-brien-amy-burrell>.
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victim forgetting that restorative justice is inclusive of the protection of the community as

well.

Bruce and Williams in their article, delve into the competence and validity of restorative
justice through the use of victim impact statements in capital cases. There has been dispute
over victim impact statements that can radiate anger, retribution and hatred towards the
offender. Which may then dissolve any chances of a fair trial and a smooth j {t\rough
restorative justice as it change the views of the panel. The authors explore @p e principles
in the restorative justice that has been depicted into, the factual a@&gl limits of victim
impact statements analysed, the society’s need to punish % and how it connects
towards the extent of forgiveness and compassion in the%)rative process.”> However, the
legitimacy and effectiveness of victim impact st ‘ﬂ@ have always been questioned in a
criminal court of law, as victim impact stat nd to sensitize the court’s decision to the
victim’s perspective. It has also been note %t the victim’s recounting of the crime may be

prejudicial and capable of manipula{gg\motional tendencies. Due the limits of victim impact

statements, it has been found %e courtroom setting in a capital case is not an appropriate

setting for victims to se&é%ional support.

The inform%ommunity based panel is found to be a more suitable for victim-offender
medi@re, it gives victims the chance to be heard, recognised and quite possibly heal
from the experience. From further observations, it has been noted that victims as well as their

offenders have as much interest in the process of forgiving. The community in which both the

5 Arrigo, BA & Williams, CR, Victim Vices, Victim Voices, and Impact Statements: On the Place of Emotion
and the Role of Restorative Justice in Capital Sentencing, Crime and Delinquency 49, 2003 as cited in Reed,
MD, Courtroom decorum and the rules of conduct: accounts of homicide co-victims' experiences during
criminal __justice _proceedings, = Criminal Justice Studies, 2024, Volume 37, Issue 2,
<https://www.tandfonline.com/doi/abs/10.1080/1478601X.2024.2346079>.
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offender and victim are involved in also plays a role in the restorative process, which could
result in a victim satisfaction. Victim impact statements are found to be unproductive in a
courtroom setting. It is clear that accepting the anger, bitterness and resentment that victims
have acquired plays an important role for the healing process. As well as that, offenders may
see in turn seek forgiveness and see it offered to them, which too helps with the healing

process. However should this occur in a capital case, it could cause a setback for &storative

justice. (JQQ

Karp et al examine the results of a survey carried out on Voluntee®ved in restorative
justice programme panels. They also look into the partnership, twﬁ the community and the
government and its characterisation from the perspe@ of the board volunteers, by
analysing their behaviours towards the program Q@e sponsoring agency, the Vermont
Department of Corrections.”® In the progran%(be panel consists of citizen volunteers, who
met with the victims and offenders i.n 0 r\tb negotiate and finalise the youth’s restorative
justice contract. A panel commonl&%\isted of three to five board members at which they
discuss the harm the young @%er has caused to the victim, the consequences of their

actions, and the steps t&@&en by the young offender in order to atone for their crimes and

to regain the co(;@ss trust.
The authors@n

VOIU@) e a panel member. It was also found that the Vermont volunteers tend to be

that only a small minority of the Vermont community would willingly

older, with the average age 54 years. However, the Vermont volunteers varied in religious,

income, sexual and political orientation as well as gender. Most panel members had

76 Karp, DR, Bazemore, G & Chesire, JD, The Role and Attitudes of Restorative Board Members: A Case Study
of Volunteers in Community Justice 50(4) Crime and Delinquency 487, 2004 as cited in Albert, A, in Walking
the Walk: Ex-prisoners, Lived Experience, and the Delivery of Restorative Justice, Criminology & Criminal
Justice, 2023, <https://journals.sagepub.com/doi/full/10.1177/17488958231210218>.
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considerable experience, serving for long periods. Most of the members also lived in the same
community as the victim and/or the young offender, which helped to give the impression to
both parties that they were all connected as a community. Some members of the community
volunteered after having appeared before the board as a victim or offender. The paper fails to
address the issue of the generational gap between the youth offenders and the panel members
as most of them were older, creating a social distance between them. It was rec&nended
that welfare mothers, the unemployed, adolescents and even former youth offe should be
included into these panels in order to have a variety of opinions ar& make the young
O
D
O

A considerable amount of research into the works oarchers on restorative justice

offenders more comfortable.

underpins the fact that the concept is a fragile I%Q the justice system that demands
cohesive attention, particularly in Nigeria. 1{6@ o achieve justice for all the parties to a
crime, I believe that restorative justi.cg\' uld be a more appropriate approach to attain the
elusive reconciliation, reconstructiQ{c@\ rehabilitation. For this to be achieved, the approach
should be voluntary to both ﬂ@c im and the offender who are to be encouraged to actively
participate in the resolu@ather than letting the family or friends take control. I find it to be
more effective 'r\’eﬁqn{g the offenders truly understand the consequences of their actions and
to feel remo%than to just giving them a punishment. I also find that it would be a healthier
expe@ the victim, as it could help eliminate fear and self-blame, and give them more

comfort than an impersonal court trial and punishment.

2.2.4 Restorative Justice and International Criminal Court
Okon examines the relationship between the International Criminal Law and the International

Humanitarian Law. He noted in his paper that the International Criminal Law is a body of



rules which imposes responsibilities directly on individuals and punishes violators through
international mechanism. To him, there is a relationship between the International
Humanitarian Law and the International Criminal Law in that most area of International
Humanitarian Law is now criminalised as war crimes. This makes the International
Humanitarian Law serve as a point of reference in understanding and interpreting the
corresponding war crimes provisions.”” The paper does not address any of the conc@ of the
victims of armed conflict whether under the International Criminal Cou ) or the

International Humanitarian Law and states nothing on the concept of reWustice.

O
Praveena contends that what makes process fair involv61§erous factors including
consistency, transparency, legitimacy, impartial and neutr1sion making. Her paper traces
the ambit of procedural justice from the substanti ;’@e to distributive, restorative as well
as retributive and came with the submission t ¢ procedural justice is actually the thread
that weaves the various aspects of ju§tic gether. She tries to analyse the report of the John
Rawls’ proposition of the proced@tice theory and contends that in any outcome, the
process used is usually and h@%pivotal to success. She submits that procedural justice is
concerned with making\@%plementing decisions according to fair processes.”® However,
the paper only 'a@nsively with the theory of procedural justice with no precise attempt

to link the th@r with the plight of the victims of crime under the criminal justice process.

\/Q/

"7 Okon, E, Sources of International Law and International Humanitarian Law. A paper presented during a
Training Course on International Criminal Justice and its Administration August 3-5, 2015. Lagos NIALs
Publication, 2015, as cited in Murgana, MGA & Injaiana, ljaiya, International Principles of Sustainable
Development and the Challenges to Environmental Rights Enforcement in Nigeria, (Brawijaya Law Journal,
<https://pdfs.semanticscholar.org/03¢c6/eb8e8d832bc32d87a941556¢629b77653df6.pdf>.

8 Said, MY & Nurhayati, Y, 4 review on Rawls Theory of Justice International Journal of Law, Environment,
and Natural, Stanford University Press, 2021, <https://scholar.google.com/scholar?hl=en&as_sdt=
0%2C5&q=A+review+on+Rawls+Theory+of+Justice+%28International+Journal+of+Law%2C+
Environment %2C+and+&btnG=>.
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Popoola discusses and analyses the humanitarian crises and the duties of the International
Criminal Court (ICC) at investigating war crimes with a view to discouraging such unpleasant
situations and inhuman treatment to man. The paper, apart from being an analytical and
jurisprudential survey of war crimes and the ICC, the paper also traces the historical
development of what is described as the “African’s cocktails of humanitarian crises” through
Rwanda, the Liberia, Sierra-Leone, Democratic Republic of Congo, and Darfur gegion of
Sudan. In the paper, Popoola views these crises as forming part of those cri@%ic have
impacted negatively on the African countries and submits that the birth of QC}S expected to
take a holistic steps at solving the problems on a permanent basis.”’ é&rﬂrom the failure of
the paper to proffer solution to solving the problems of th@v ims of the humanitarian
crises, it also fails to discuss about how the victims of V@an be restored to their original
position before the wars through restorative justic be
O
\S

Akper examines an analytical exami{le@the crime of genocide under the International
Criminal Court. The scholar trace&ﬁg\origin, meaning as well as a working and common
definitions of genocide whié@%een variously described as “massacre”, “mass murder”,
“put to the sword”, “ac@arbarism”, or “inhumanity” by most scholars in the international
criminal law. 'e@ adopts different definitions of the crime that is the statutory, the
judicial anc@risprudential definitions of genocide. It further examines the type of
puni@%xed for the offenders who have been found guilty of genocide. The paper does
not attempt any discussion on the plight or the concerns of the victims of genocide which is
discussed as one of the most serious international crimes but focuses extensively on the

offender and no discussion on restorative justice.

78 Popoola, A. The International Criminal Court Regime and the Crime against Humanitarian, Lagos. NIALS, 2005.



Adekunle tries to address the concerns of the victims, examined the genocide commission, the
actions of the International Law Commission (ILC) which forms part of series of activities
that led to the establishment of the International Criminal Court. His paper traces the
historical development of war crimes and tribunal to 6™ century B. C. The paper examines the
world’s first attempt at formulating certain basic policy and strategy of war, which is the
Chinese General Sun Tzu, titled the “The Art of War.” The paper further examines the
Nuremberg tribunals and its influence on the international criminal court aissg@-vis other
military tribunal and other war crimes’ trials. However, the paper does npt attempt discussion
on the participatory role of the victims under the international crir@ ourt and does not
touch on the issue of restorative justice. O$
Q

Brownlie on international criminal law and 4 %Qonal criminal court, provides a
comprehensive analysis of the twelve trials,0o % uremberg military tribunal in his book.
The book contends that there was li.ttle | \af’content on the trial of crime and it is highly
political because it contains a detd\@nalysis of the Nuremberg trial in a very historical
manner. However, the bookﬁ@mly on the Nuremberg trial and tribunal. The only mention
of the International Criminal Court throughout the discussion is that Nuremberg tribunal

serves as a prectﬁ®he International Criminal Court but does not mention anything about

restorative jl@e.
\‘}’b

Funk contends for the first time that the International Criminal Court has given a voice to the
victims to speak out against their abusers. He presents the analysis of the role of the victims
under the International Criminal Court in his book and provides an in-depth analysis of the
role of victims at the International Criminal Court. He centers his discussion on the restorative

aspect of the treatment of the victims and presents an analysis of the problems in advocacy for



the victims of international crime. The book, therefore, provides a veritable ground and
overview of the International Criminal Court trial procedure within its rules.?® However, the
book fails to anchor his submission on restorative justice or any theoretical underpinning in

order to drive his idea home.

While Bohm and Haley submit that restorative justice is the process whereby an offender is
required to contribute to restoring the health of the community, repairing the done, and
meeting victims’ need,’! Braithwaite states that restorative justice is ,a &)ﬁpss where all
stakeholders affected by an injustice have opportunity to discuss %@ave been affected

by the injustice and to decide what should be done to repair the-ha

Q

Restorative justice is a matter of “humanizing" ixﬁBqustice, in the ways which do not
interfere with overall fairness and just proc seeing crime in its social context, taking
a forward-looking or problem-solving; a’p\'}\ to all the issues that might be involved and by
making room for involvement of %G,Xfender, victim and the community. Duff states that

when restorative justice is CO.(@% with legal justice, it might create a “holistic justice,” that
Q)

(@3
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80 Funk, MT, Victim’s Rights and Advocacy at the International Criminal Court (2" ed) USA. OUP, 2015 as
cited in Kitagawa, R, in Justice as Fairness or Retribution? Citizen Reactions to Domestic Trials of Wartime
Violence, Journal of Peace Research, 2024, Volume 61, Issue 4, <https://doi.org/10.1177/00223433
221148223>.

81 Bohm, RM & Haley, KN, Introduction to Criminal Justice (4th ed.) New York: McGraw-Hills, p.7, 2005 as
cited in Eze, OJ, Obi, DO & Ajah, BO, Nigerian Criminal Justice System and Victims of Crime Neglect in
Enugu Urban. FWU Journal of Social Sciences, 2020, Volume 14, No. 3, pp. 41-53,
<https://www.proquest.com/  openview/b6e3c8d84d98d5a839f95{2d60bc6483/1?pq-origsite=gscholar&cbl=
55194>,

82 Braithwaite, J, Restorative Justice and De-Professionalization 13(1) The Good Society, pp. 28-31, 2004 as
cited in Van Ness, DW, Strong, KH, Derby, J & Parker LL, in Restoring Justice: An Introduction to
Restorative Justice, New York, Routledge, 2022, 6t edn,
<https://www.taylorfrancis.com/books/mono/10.4324/ 9781003159773 /restoring-justice-daniel-van-ness-
karen-heetderks-strong-jonathan-derby-lynette-parker>.
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is justice not only from the point of view of the victim and the offender, but also of the judge

and the community.®3

Gilliard explores the history and foundation of mass incarceration, examining Christianity’s
role in its evolution and expansion. He then shows how Christians can pursue justice that
restores and reconciles, offering creative solutions and highlighting innovative interventions.
The church has the power to help transform our criminal justice system. Discover how you
can participate in the restorative justice needed to bring authentic rehabilitation, lasting
transformation, and healthy reintegration to this broken system.?* Gilliard’s idea of restorative
justice has religious coloration and this is completely different from the Nigeria concept,
particularly in a secular State.

{b\‘
Gilliard further observes that in many jurisdicti %e needs, concerns and rights of victims
have not received the attention that t.h@ve and that there is an urgent need to provide
more effective remedies and protecﬁ\@wchanisms for victims to enable them gain access to
and participate effectively 1®%criminal justice system. This includes sensitisation of
practitioners to the spe\@?eeds and concerns of victims. While trying to highlight and
ascribe specific %@Sbilities to the Police, the Prosecutors, Legal Counsel, the judiciary
and other p@ssmnals that interact with the victims in the criminal justice process, he

cons@ general framework for victim’s participation in the justice system by making

specific suggestion for the interaction between the victims and other stakeholders in the

8  Duff, RA, Responsibility, Restoration and retribution, (Oxford University Press, 2011),
<https://www.researchgate.net/profile/Robin-Duff/publication/286752857 Responsibility Restoration and
Retribution/links/5e8581474585150839b5ad3b/Responsibility-Restoration-and-Retribution.pdf>, as cited in
Altman, M, in A Theory of Legal Punishment: Deterrence, Retribution, and the Aims of the State, London
Routledge, 2021, <https://www.taylorfrancis.com/books/mono/10.4324/9781003143352/theory-legal-
punishment-matthew-altman>.

8  Gilliard, DDB, Rethinking Incarceration: Advocating for Justice that Restores, 2018,
<https://www.amazon.com/Rethinking-Incarceration-Advocating-Justice-Restores-ebook> as cited in Gilliard
DDB in Subversive Witness: Scripture's Call to Leverage Privilege, Zondervan, 2021,
<https://www.amazon.com/Subversive- Witness-Scriptures-Leverage-Privilege/dp/0310124034>.
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criminal justice process. However, the observations raised in the paper are of limited
application to the Nigerian situation, and more importantly the proposal was not anchored

under any Nigerian concept of restorative justice.

Zehr proposes workable principles and practices for making Restorative Justice possible. He
emphasises on identifying the justice needs of everyone involved in a crime as,growing

influence that is helping victims and communities heal, while holding crimin Qcountable

ri&,}r a feel-good
philosophy, but rather a concrete effort to bring justice and heal'

for their actions. He further states that restorative justice is not soft-on-

one involved in a

crime. In this book, Zehr first explores how restorative j e is different from criminal
justice, then undertakes a massive and complex subject@storative justice and puts it in
graspable form, without reducing or trivializing&%owever, Zehr’s idea of restorative
justice is still a work in progress, it lacks uni pplication.
N
Q)
The United Nations Handbook® o @ce for victims is also a very useful literature in this

field. The handbook outlines’ asic steps in developing comprehensive assistance services

for victims of crime. @handbook contains several assistance services which could be

provided to the 5®)f crime. This is what the handbook refers to as the victim support
nd

services. Th@

and VE@; victims ranging from one case to the other and moving from one jurisdiction to

book laid more emphasis on the fact that since there are several categories

the other and from one legal system to the other. The handbook observation is not prescriptive

85 Zehr, H, Restorative Justice: Revised and Updated (Justice and Peace-building), 2015, <https://www.amazon.
com> as cited in Altman M, A Theory of Legal Punishment: Deterrence, Retribution, and the Aims of the State,
London, Routledge, 2021, <https://www.taylorfrancis.com/books/mono/ 10.4324/9781003143352/theory-
legal-punishment-matthew-altman>

8  Handbook on Justice for Victims, New York Center for International Crime Prevention, 1999.
http://www.Victimology.org as cited in Songs, P & Joseph J, Domestic Minor Sex Trafficking in the United
States: A Victim-Centered Approach (An International Perspective on Contemporary Developments in
Victimology, 2020) <https://link.springer.com/chapter/10.1007/978-3-030-41622-5 10 pp. 137-149>



but rather it is to serve as a set of examples for jurisdictions to examine, test and adopt within

their jurisdiction for their own use.

2.2.5 Legal Framework for Restorative Justice in Nigeria

Owoade in his work®” points out the need for a national criminal justice policy for Nigeria.
This, according to him, will cater for all parties involved in the criminal justice administration.
The author addresses the concerns of the victim and his dependant just as the in t of the
accused as well as that of the society. However, the work fails to anc istorative
criminal justice policy. The learned scholar was strongly concemed/%u e need for a
change of attitude of the stakeholders in the project of improved.cti 1 justice delivery in
Nigeria and condemned the present situation of the Victims.was of the opinion that our
laws are obsolete and out of date and need proper rev'@ order to be amenable with the
social reality in the administration of criminal just@where in the world, however he fails

()

to align his work with the concept of restor: \letlce which promotes fairness.

Adewoye noted that the phlloso;@:)? African criminal jurisprudence is on restitution. It is
believed that crime creat§ 1te effects to wit: effect on the offender, effect on the victim
and effect on the ub d that before the advent of British colonial rule in Nigeria, the

traditional legal a Jud1c1a1 systems in operation in the communities that make up the

country w% gely aimed at reconciling disputants in a conflict and maintaining peace and

harm&g\;bwithin the society.

8 Owoade M, Reform of Sentencing in Nigeria: A Note on Compensation, Restitution and Probation, Federal
Ministry of Justice Law Review Series. 1990 as cited in Omodanisi, KB, in Evaluating the Application of
Probation as a Non-Custodial Sentence under the Nigerian Administration of Criminal Justice Act 2015:
Lessons from Kenya Journal of African Law, 2025, <https://www.cambridge.org/core/journals/journal-of-
african-law/article/abs/evaluating-the-application-of-probation-as-a-noncustodial-sentence-under-the-nigerian-
administration-of-criminal-justice-act-2015-lessons-from-kenya/375180643E085ASAB6C39A65DFFEF520>.
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Adeyemi expresses his concerns about why the interest of the victims of crime was relegated
to the background and that of the defendant was given prominence in the Nigeria’s statutes
books, court sittings as well as public debates on policy issues.®® It is the argument of the
author that the accused enjoys numerous provisions enshrined in the Nigerian constitution
under the Chapter IV titled Fundamental Human Rights, especially Section 36 of the 1999
constitution. According to the author, while the victim experiences re-victimisation during
trial and neglected after trial, the offender is protected during the trial and iffound guilty,
enjoys ‘numerous provisions of the constitution for the protection of the, right of a convict as
prisoner.” Though the paper provides insights into the ways by which the plights of victim of
crime could be taken care of, it however does not suggest ways ofipromoting the interest of

the victims of crime in the Nigerian criminal justice systern,

In Hepa Global Energy v. Federal Republic of Nigeria, Hon Justice Joseph Ikyegh views
restorative justice from legal perspective of Restorative injunction which he states that it
normally requires the Defendant or Respondent to restore the Plaintiff or the Applicant to the
position the latter occupied before the former committed the wrong complained of. It is by
nature reparative. So it comes into play after the wrong complaint had taken place. Usually,
the wrong a restorative injunction sets out to remedy is one done by the offending party to
steal a match to present the Court with a fait accompli by making nonsense and mockery of
the pending proceedings between the parties and to remedy illegally or unlawfully completed

acts.%?

8 Adeyemi, AA, Criminology in Contemporary Afiica. Nigerian Journal of Criminology, 1975, Vol. 2, No. 1.
% (2016) LPELR-41288(CA) (Pp. 16-17 para. E)



Olatunbosun examines extensively the current status of victims in the criminal justice process
in Nigeria as well as the legal positions of the victims of crime.”® The learned scholar
surveyed the existing laws on the Nigeria criminal justice process as it affects the victims of
crime by bringing into focus the plight of victims of crime. The work is devoted to the issue
of creating an avenue for restorative justice for the victims. He believes that only restorative
justice can completely assuage the injuries suffered by the victims of crime in hiscase. He
therefore paints the picture of the paradigm shift in the treatment of the victim ime in the
Nigerian courts. The scholar draws examples from some countries like en&agy, France and
United Kingdom. Though the interest of the victim of crime is expl &\ the book but the

mechanism for victim’s restoration and compensation was n@ ssed hence, this research

work sets out to fill in the gap. Q
Bamgbose’s in her inaugural lecture,”! ana ntencing process in both the pre-colonial

and contemporary era and compares .the }clples of sentencing in Nigeria with some other
criminal jurisdictions. The author Q\Q}&S the aims of sentencing and concludes that it is the
same with the principles of’ ncing which according to her include, but not limited to
desert theory, retributithabilitation, deterrence and incapacitation. The author identifies
the purpose of, 'e@ng in Nigeria to include the protection of the society from the
dangerous a@ of the offender as well as to reform the offender. It also includes to serve as
detew@ other would-be offender from criminal activities. The work fails to propose

restorative justice that benefits victims of crime.

% QOlatunbosun, Al, Restitutive Justice for Victims of Crime in Nigerian Court in Legal Issues for Contemporary
Justice in Nigeria (Essays in honour of Hon. Justice M. O. Onalaja Rtd. JCA), 2010.

%1 Bamgbose O, The Sentence, the Sentencer, and the Sentenced: Toward Prison Perform in Nigeria (Inaugural
Lecture) University of Ibadan Press, 2010 as cited in Shajobi-Ibikunle, G, in Insecurity in Nigeria and
Correctional Staff and Inmates Safety: A Looming Danger, Journal of US-China Public Administration,
2022 Vol. 19, No. 2, pp. 59-73, <https://www.davidpublisher.com/Public/uploads/Contribute/62ff3c8d7baec4.
pdf>.
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Olatunbosun states that the criminal justice system is more punitive than restitutive, which
was the reason why the operators in the criminal justice system have become so insensitive to
the yearnings of the victims. He also contends that, punishment for the offender alone is the
paramount objective of the criminal law, neglecting other welfare of the victims like
rehabilitation and restoration to reduce the chances of re-offending and also increase the
victim’s satisfactions. He opines that the emphasis of the Nigerian criminal j ststem is
on the offender and “even those against the person are viewed as offence a@he state”. It
is the scholar’s contention that from the arrest of the offenders t@nt ncing, the law is
concerned mainly with the offenders in the Nigerian crimi '& process. He holds the
view that even the situation of the victims in cases which@mtiated by him and which rely
on his participation for success, still offer little di e%@ief to the victims. He examines the
partial involvement of the victims during the txi is case in court as well as the effects of
the outcome of such case on him at t.he \of the cases. He discusses these effects from the
perspectives of the offender being@ guilty and when the offender was not found guilty.
He observes that the differeh@n the plight of the victims in both situations is almost the
same. He recommends H%n order for the victim to feel a sense of belonging in the criminal
justice proces 'k@f)ould be well and adequately compensated.””  However, the
recommend%g of Olatunbosun for adequate compensation for the victims, which flows
fromt\h/ orative justice will be an improved offender-victims relationship in the Nigeria

criminal justice system, but his work fails to draw inference from international criminal law

on restorative justice.

92 Olatunbosun, Al. Compensation to Victims of Crime: A Critical Assessment of Criminal Victim’s Relationship
(Journals of the Indian Law Institute, 2002), 44.2 as cited in Idhiarhi, SE, Appraisal of the Law on
Compensation for Victims of Crimes in Nigeria Researchgate, 2024,
<https://www.researchgate.net/profile/Samuel-
Idhiarhi/publication/384625852 APPRAISAL OF THE LAW_ON_COMPENSATION _FOR VICTIMS O
F_CRIMES IN NIGERIA PHD_THESIS/links/66ffb3fd869f1104c6¢c5b896/APPRAISAL-OF-THE-LAW-
ON-COMPENSATION-FOR-VICTIMS-OF-CRIMES-IN-NIGERIA-PHD-THESIS.pdf>.
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Igwe and Odoh in their article,”® view restorative justice as in consonance with the African
philosophy of social control. It is homed and breaded in native law and customs of many
societies indigenous to Africa. It reposes confidence on parties to crime that at the end of the
proceedings, justice must surely serve its right purpose. The authors did not discuss the
importance of bringing the victim, offender and the community together in a way &t least

restore the victim to his or her original position before the crime. QQ

Igbo and Nnorom state that restorative justice and restitutive initi tier victims a better
deal than the retributive conventional criminal justice syster@&ve in Nigeria.”* This is
because, according to them, the success of any restoraustice initiative hinges on the
willingness of the victims to cooperate in the tripa im@inal justice delivery to the victims,
offenders and the community. They also st ¢ need for African countries and Nigeria
in particular to the example of some (:th“htries like Britain, the U.S.A, Canada, Australia,

N

New Zealand and other European c@es which have commissioned programmes.
Dambazau® in his boo n%ninology is of the opinion that the state being the guardian of
all citizens of a @has the duty to protect its citizen and if any offence is committed, it
is the liabili@f the state to protect the victim and make them fare better that their previous

cond@ e society, in his opinion such victims are entitled to share the promises of social

% Igwe, 10 & Odoh, SC, Rethink on Restorative Justice: A Recipe to Restoring Public Confidence in the
Nigerian Judiciary, Unizik, Law Journal, 2023, volume 19, No. 1, <https://journals.ezenwaohaetorc.
org/index.php/ULJ/article/view/2281>.

% Igbo EU & Nnorom CP, Criminal Victimisation, Safety and Policy in Nigeria: Monograph Series No. 3 Lagos
CLEEN Foundation. 2005, <https://cleen.org/monographs/> as cited in Isgogo, MM & Abdullahi-Lapai, S, 4An
Evaluation of Public Sector Corruption and Organized Crimes as Impediments to Nigeria's Economic Growth,

Journal of Economics, 2024, Volume 8, No.1, <https://www.ajol.info/index.php/lje/article/view/277989>.

% Dambazau AB, Criminology and Criminal Justice, Ibadan Spectrum Book Limited, 2007 as cited in Mahmoud, AT &

Mukhtar, J, in “Criminology and Criminal Justice” By Abdulrahman Bello Dambazau: A Review, Researchgate, 2021,
<https://www.researchgate.net/publication/350158069 CRIMINOLOGY_ AND CRIMINAL
JUSTICE_BY_ABDULRAHMAN BELLO DAMBAZAU A REVIEW>.



justice contained in the constitution of the Federal Republic of Nigeria 1999. The author also
rightly contends that the purpose of criminal justice appears at present to be confined to the
simple object of ascertaining the guilt or innocence of the accused and the use of the victim
only as a witness. The author, however, fails to anchor his proposal for improvement on this

unsatisfactory treatment of the victims on any theoretical framework of restorative justice.

2.2.6 Stakeholders in Restorative Justice: Victim-offender Mediation Q\
Victim—offender mediation is a process that provides victims the op@ ;0 meet their
problem-solving.

offenders in a safe and structured setting for dialog, negotiatio
N

Umbreit and Greenwood state that the goal of the process ofaictim-offender mediation is in
twofold. The first is to hold the offenders directly accou@e for their behaviour, learn the
full impact of their actions, and develop plans fi 11@;; amends to the person or persons
they violated. The second goal is to foster of empowerment for the victim. Overall,
this process is designed to develop empa }ln the offender which can help prevent future
criminal behaviour, address the erqéi}fal and informational needs of the victim.’® The duo
further state that the mediatib@ssmn involve a dialog between the victim and the offender,
facilitated by a professidnalymediator. According to them, the purpose of dialog is to actively
involve the victi .®1€ offender in repairing the emotional and material harm caused by
the crime. It@o provides an opportunity for both victims and offenders to discuss offences
and %@%eir feelings and for victims to get answers to their questions. Furthermore, the

dialog presents an opportunity for victims and offenders to develop mutually acceptable

restitution plans that address the harm caused by the crime.

% Umbreit, MS, Greenwood, J, Fercello, C & Umbreit, J, National Survey of Victim—Offender Mediation
Programs in the United States. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs,
Office of Victims of Crime, 1999 as cited in Islam, MS, Li, B & Anderson, J, An Assessment of the Potential
Outcomes in Practising Restorative Justice in Criminal Settings in Australia and the United States: A
Systematic _Review and Meta-Analysis, Contemporary Justice Review, 2023, Volume 26, Issue 3,
<https://www.tandfonline.com/doi/abs/10.1080/10282580.2023.2297833>.
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Zehr defines restorative justice as a particular kind of process that compels perpetrators of
crimes to recognize the severity of the harm they have caused to both their victims and their
community, and giving the offenders the chance to make amends for the harm caused. The
problem with this definition according to scholars like Marshall and Braithwaite is that
though it mentions that the individual involved should be brought together, it does net clearly
define the specifics of how they should be brought together. However, the def@o tend
to be followed with a general agreement on the way it should occur.&&ly , as well as
theorists like Bazemore and Umbreit, indicate that it is the concept is important and not
the actual practice. They state that practices may include victan/offender mediation where a
safe environment is located and both the offender an@ctlm are brought together for
discussion and possible resolution or the use of fa 'ly@erences which involve not only the
victim and the offender, but their family, fri %&;upporters.97
D

Kaiser et al, jointly edited research@ations, a collection of articles which is based on the
7th international symposiurﬁ@wctimology in Rio de Janeiro in Brazil in 1991.°% The
publications are in thr% mes with volume one dealing extensively with the immense
variation of que 1@\& which victimological research is concerned with questions relating
to the asses%{lt of crime, recording the effects of the crime to the victim and the ways of
impr: Vi%’ge victim’s position within the criminal law and procedure. Volume two

essentially contains articles relating to the questions of compensation and offenders-victims

settlement vis-a-vis victim protection. It also contains studies in relation to the field of legal

7 Sherman, LW, Strong, H, Angel, C, Woods, D, Barnes, GC, Bennett, S, & Inkpen, N, Effects of Face-to-Face
Restorative Justice on Victims of Crime in Four Randomized, Controlled Trials. (Journal of Experimental
Criminology, 2005) 1, 367-395 as cited in Nascimento, AM & Andrade, J, The Psychological Impact of
Restorative Justice Practices on Victims of Crimes-A Systematic Review, (Trauma, Violence, & Abuse, 2023),
Volume 24, Issue 13, <https://journals.sagepub.com/doi/full/10.1177/15248380221082085>.

%8 Kaiser, G, Kury, H and Albrecht, HJ, Victims and Criminal Justice, (eds.) (Vols 1, 2 & 3) Eigenverlag max-pInck-institut,
1991.
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protection, restitution and victim support. Volume three contains articles which are directly
related to the issues of business as it concerns the position of victims of crime. The central
issue which runs through the three volumes of these publications is that “victims play a
central role in determining the input to the justice system” and indeed the victims are
expected to be rightly “labelled as the gate-keeper of the criminal justice system”. However
the three volume publications do not relate to the extensive research on victims to tl&status of
restorative justice under the Nigeria criminal jurisprudence because it was n ten based
on the Nigeria criminal justice situation. The volumes of articles compiled in the three
S

volumes are mainly on the criminological researches as they rel t
N

European countries such as, Russia, Spain, Austria, Germany@

Switzerland. Q
>

Omale, in his contribution, noted that the go estorative justice is to enable offender,

tims in particular

reece, Japan as well as

victim and the community participate in %r inal justice delivery process which will guide
.
them to bringing solution and heal g{@n&age caused by the offence.”
R
N\
Restorative justice is o@m oldest forms of reparations that has been practiced in the
human race. Th ‘@ restorative justice is for the victim and offender to both walk away
with a clear ggderstanding of why a crime was committed and how to prevent a pattern of
reci 'Vi@%ixing social sciences such as psychology, sociology, and criminal justice, we
begin to understand why restorative justice works and the toll on the human psyche that is

taken when a victim does not have answers. From the "Compass of Shame" to "Talking

% Omale, D. J, Restore Justice and Alternative Dispute Resolution Model: Opinions of Victim of Crime, and
Criminal Justice Professionals in Nigeria, (Unpublished Ph.D Thesis submitted to DeMontfort, UK:
University of Leicester, 2011) pp. 20- 2, 2009. Cited in Lama, S. in Looking at Community-Based ADRS in
India Through a Restorative Justice Perspective, Minding the Gap Between Restorative Justice,
Therapeutic __ Jurisprudence, and __ Global _ Indigenous  Wisdom, 2023. <https://www.igi-
global.com/chapter/looking-at-community-based-adrs-in-india-through-a-restorative-justice-
perspective/313253>.
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Pieces," we dive into the psychology of the human mind and begin to understand the inner

workings of restorative justice and how it is applied in a criminal justice setting.'%

Ann and Albert extensively discuss the extent to which an offender may render his victim
permanently incapable of surviving whatever restorative palliative he is given.!”' It also
discusses the importance and the urgency to assist those who are victimised considering the
widespread and high rate of violent crimes which cut across boundaries, ever, the

structure of the work and the instances given do not apply to Nigeria’s %@ustice system.

2.2.7 Restorative Justice and Sexual Offences O E

100 Barnett  J,  Restorative  Justice:  The  Journey  of  Healing, Kindle  Edition, 2020
<https://www.amazon.com/Restorative-Justice-Journey-Joe-Barnett-ebook>.

101 Burgess, AW & Roberts, AR, Crime and Victimology, Victimology: Theories and applications, 2010 as cited
in Phillips, A & Abdulla, Z, Judicial Officers' Experiences of Including Victim Impact Reports In The
Criminal __Justice _Process, Social Work/Maatskaplike Werk, 2021, Volume 57, No. 1,
<https://www.scielo.org.za/ scielo.php?pid=S0037-80542021000100004 &script=sci_arttext>.
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Williamsen and Wessel address the need to pay attention to self, people, and systems,
identities, and power dynamics; the considerations for working restoratively with both
complainants and respondents; offers cases and adaptable examples of resolution; and
concludes with reflections on institutional implementation from the perspectives of
administrators, facilitators, and a student survivor. Recognizing there will always be a need for
a formal investigatory approach to cases of sexual misconduct, the book offers a wide range
of alternative options that empower those who are most directly affected to make the call for
themselves. In doing so, it may increase reporting and, furthermore, in offering a healing
justice that addresses individual and community needs, may work to reduce sexual
misconduct on campus.'®? While sexual misconduct on our college and university campuses,
both public and private, is widespread, it continues to be significantly underreported because
most victims perceive that judicial recourse, with its legalistic adversarial approach, fails to
address in a healing way, the harms done to them. Fewer still file formal complaints, many for
fear that they may lose agency and that the process may rekindle the trauma of their
experience. Recognizing the reality that supermajority of sexual harms in higher education are
rarely addressed through established legalistic practices, this book offers a range of
alternative approaches based on restorative justice. Starting from the premise “What if we
started with the goal of healing in mind”, this book opens with an overview of common
restorative practices and accounts of application and lessons learned by practitioners who
have implemented a range of restorative justice and alternative-based approaches.

Subsequent chapters cover procedural elements, recommendations around documentation

102 Williamsen, KM, & Wessel, ES, Applying Restorative Justice to Campus Sexual Misconduct: A Guide to

Emerging Practices, New York, Routledge, 2023, (1st Edition), , <http://taylorfrancis.com/books/edit
/10.4324/9781003443018/applying-restorative-justice-campus-sexual-misconduct-kaaren-williamsen-erik-
wessel? ga=1632052397.1718928000>.
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and interventions for individuals who have caused harm through sexual and gender-based

misconduct.

Oudshoom et al/ describe impacts of sexual abuse, and explanations for sexual offending,

demonstrating how restorative justice can create hope through trauma.!®

According to the
authors, criminal justice approaches tend to re-traumatize victims, and punish offenders to the
detriment of accountability. Alternatively, restorative justice centres on heal@% victims,
while holding offenders meaningfully accountable. Criminal JU.Stl ggﬂnses tend to
individualize the problem, and catch marginalized communities S ethmc minorities,
within its net. Restorative justice recognizes that sexual a % form of gender-based
violence. Community-based practices are needed, sor@]es in conjunction with, and
sometimes to counteract, traditional criminal just %nses. However, restorative justice
goes beyond the offence of sexual abuse it il&@ 11 other crimes.
Q)

Umbreit and Coates believe that VQK s who meet their offenders tend to be more satisfied
with the process than victi ) se cases are handled in the formal justice system and are
less fearful of being rexémised. They state further that offenders who meet their victims
through mediat@%bf more likely to be held directly accountable for their behaviour and

subsequentl mmit fewer and less serious crimes as a result of both the process and

outc@ victim—offender mediation.'%

103 Qudshoorn, J, Amstutz, LS & Jackett, M, Restorative Justice for Sexual Abuse: Hope through Trauma, Kindle

Edition), 2015 <https://www.amazon.com/Little-Restorative-Justice-Sexual-Abuse-ebook>.

104 Umbreit, MS & Coates, RB, Cross-Site Analysis of Victim—Offender Mediation in Four States. Crime and
Delinquency, 1993, 39(4):565-85 as cited in Altman, M, in 4 Theory of Legal Punishment: Deterrence,
Retribution, and the Aims of the State, London, Routledge, 2021, <https://www.taylorfrancis.com/
books/mono/10.4324/9781003143352/theory-legal-punishment-matthew-altman>.
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Bletzer and Koss discuss the application of restorative justice in cases of sexual assault. They
note that there are very few situations where restorative justice is used as an alternative to the
criminal justice systems. This article demonstrates that there are methods of restorative justice
applicable to, and effective in, sexual assault cases.!® The authors fail to appreciate the fact

that the application of restorative justice is not for sexual offences alone but also extends to

both criminal and civil matters. \

McAlinden discusses the failings of a punitive approach to sexual off%‘& states that

the development of restorative justice for these cases is largel %@
0

or the victim, family and

the failing criminal
justice response, and the possibility of a more successful resc@
community. She finds the criminal justice system to b@ite ineffective because a huge
problem with these cases is that they commonly @den, with many of the victims not

reporting the offences, possibly due to anx@ ear about seeing their offender again in

court. Another problem with the crirr}in ﬁce response is how the offenders are portrayed
by the media, making it more difﬁ&gg\or offenders to reintegrate with society and perhaps
exposing them to violence fl’c@te public. This exclusion from the community and possibly
family can also encou@%em to reoffend. McAlinden favours restorative justice. She
argues that a re @approach is more likely to help with recovery following an incident

than a retri%e approach as it takes the victim’s needs into consideration. She considers

105 Bletzer, KV & Koss, MP, Restorative Justice and Sexual Assault: Outcome Appraisal through Textual
Analysis, The Open Area Studies Journal, 2013, 1 as cited in Julich, S, J Molineaux, J & Green, MD in The
Strategic Use of Terminology in Restorative Justice for Persons Harmed By Sexual Violence, International
Justice of Restorative Justice, 2020, Volume 3(2), pp-215-234,
<https://heinonline.org/HOL/LandingPage?handle =hein.journals/ijrestore3 &div=26&id=&page=>.
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restorative justice to be a more meaningful, progressive and cheaper way to deal with sexual
offenses.!%
Though the application of criminal justice system to sexual offences is punitive in nature, the

concept of restorative justice as presented by McAlinden has a restricted effect on sexual

offences.

Stubbs examines the issues needed to be improved in the restorative justice li ®rough
a feminist viewpoint, whilst focusing on domestic violence. Under t egzg of domestic

violence, the article investigates the appeal to contrition, atone absolution under
restorative justice that highlights and gives importance to th@ct%

s’ interests. However, it
must also be noted that it does not promote or endorse Vi@’ rights campaigns. Although it
could not be denied that restorative justice is mo U@lcial towards the victims of crime,
such as; restoring the harm caused, healin reseeable chance of gaining an apology
from the offender, the chance to ex;:lai >? side of the story, the opportunity to hear the
offender’s side of the story, the po@ chance of understanding the offender, the lessening
fear of the victims towards tﬁ@ender, the hope that any residual anger towards the offender
lessens that would turn ictim into a more principled person, participating and placing
influence on th .b@ of the verdict and the less chance of recidivism that may boost the

safety of thg“eommunity and the victim.'”” The paper however focuses on female victim

106 McAlinden, AM, Restorative Justice as a Response to Sexual Offending — Addressing the Failings of Current
Punitive Approaches, 3 Sexual Offender Treatment, 1, 2008 as cited in Berryessa, CM, in The Effects of
Essentialist Thinking Toward Biosocial Risk Factors for Criminality and Types of Offending on Lay
Punishment Support, Behavioral Sciences & the Law, 2020, Volume 38, Issue 4, pp 355-380.
<https://onlinelibrary.wiley.com/doi/abs/10.1002/bs1.2476>.

197 Stubbs, J, Beyond Apology: Domestic Violence and Critical Questions for Restorative Justice, Criminology
and Criminal Justice, Researchgate Publication, 2007, 7(2) as cited in Van Ness DW, Strong, KH, Derby, J,
& Parker, LL, Restoring Justice: An Introduction to Restorative Justice, New York, Routledge, 2022, 6 edn,
<https://www.taylorfrancis.com/books/mono/10.4324/9781003159773/restoring-justice-daniel-van-ness-karen-
heetderks-strong-jonathan-derby-lynette-parker>.
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rather than giving the concept of restorative justice a broader outlook which includes the male

victim as well as the community.

Hudson presents many questions in relation to Restorative Justice such as these. Is Restorative
Justice appropriate for difficult cases of domestic and sexual offences? How can retribution
and restorative principles be reconciled, and to what degree should these due proce&play a
part? Is Restorative Justice a peripheral practice, or should it be a key element criminal
justice system? The use of restorative justice in sexual abuse cases oft n@eslon two sides.
One side is that the established formal criminal justice system does l@fo victims of sexual
abuse cases, while the other states that, due to the severity of, ctime, the most robust form
of justice should be used against them. The latter is an ar@nt that is used by most writers.
Restorative Justice is usually used in sexual offen A@mmestic abuse cases when the most
robust form of justice fails to help the victi rosecution rates, low conviction rates and
re-victimisation of women during prog hg are usual complaints. This is due to lack of
evidence due to the privacy of the @ﬁngs and the consequences the prosecution. Victims
are afraid of more aggressio more violence if offenders are persecuted. Some victims
also don’t want the of@s prosecuted, just for the violence to stop. This is often the case
between childr 'a@ren‘[s. Hudson concludes that if elements of restorative justice could
be adopted used for serious offences, and accompanied by procedural safeguards, rights
and %’Q, then a ‘better justice’ could emerge, as it is clear that the criminal justice
system has failed in its goal of responding to domestic abuse and sexual offences.!*® However,
Hudson fails to realise that the concept of restorative justice is not only restricted to sexual

offences, but also to other offences both civil and criminal.

198 Hudson, B, Restorative Justice and Gendered Violence: Diversion or Effective Justice? 42 British Journal of
Criminology, 2002, 616 as cited in Rossner, M and Taylor, H, The Transformative Potential Of Restorative
Justice: What Themainstream Can Learn From The Margins, (Annual Review of Criminology, 2024),
<https://www.annualreviews.org/content/journals/10.1146/annurev-criminol-030421-040921>.
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The article of the Ministry of Justice puts a lot of thought in Restorative Justice both in terms
of offenders and victims. It introduces restorative justice in the form of conferencing between
victims and offenders, community conferences, mediation between victims and offenders to
discuss the offence and the effect of it, and even indirect mediation through telephones or
video conferencing which may lead to face to face mediation in the future.!”® There are, of
course, problems in relation to applying restorative justice processes and sch However,
there is low public awareness of restorative justice, especially amongs tims. There is a

lack of clarity, and often misunderstanding in what exactly resto@tl e processes are to

victims. 0
PN

2.2.8 Restorative Justice under International Law

Werle in his work focuses mainly on the pri s of international law. He discusses some
salient points in the activities of the .Int %nal Criminal Court. He delves extensively on
the sources, principles and the oper&@l framework of the international Law. Werle is of the
opinion that the internationﬁ&s&mlnal law is part of international law. He discusses to a
limited extent the antéb%gevents which subsequently led to the establishment of the

International Cpin Q§Zourt.“0 However, the work makes insignificant reference to the

concept of r%{atlve justice.
\‘}’b

Schabas believes that the establishment of the International Criminal Court will definitely put
an end to the regime of impunity in the commission of the most serious crime of international
dimension. He traces the antecedent events which eventually led to the establishment of the

international criminal court to try those who have committed what is mostly described as the

109 Ministry of Justice, Restorative Justice Action Plan for the Criminal Justice System, Volume 4, 2012.
10 Werle, G. Principles of International Criminal Law (2" edn) Oxford University Press, 2020.



most serious crime on a permanent basis.!'! Though the work discusses the international

crime as well as the offenders in a great detail, not much is discussed about restorative justice.

Lewis claims that restorative justice is a vibrant social justice movement. It is more than a
great idea gone viral, more than the extension of the legal system, and more than enacting
new legislation. Beginning in 2015, the contributors of this volume took part in a series of
dialogues sponsored by the Zehr Institute for Restorative Justice, exploring the contours of
the restorative justice movement. Each one writes from the burgeoning edges of their own
context, inviting readers to consider the fidelity and integrity of the movement's growth. As a
cadre, the authors highlight new locations of restorative justice application: race, pedagogy,
ecology, youth organizing, community violence reduction, and more. These diverse voices put
forward a fast-paced, hard-hitting glimpse into the pulse of restorative justice today and what

it may look like tomorrow. 2

Ol
Tyler and Mentovich’s pape&chposes the relationship between the legitimacy and
procedural fairness. In@%}er procedural fairness is defined as the study of people’s
subjective evaluaﬁ(‘@he procedure involve in the justice delivery. The paper also defines it
in terms of e&}c is fair or unfair, whether it is ethical or unethical in accordance with the
people’ ard of fair processes for social interaction and decision making. To the scholars,

there>!two key dimensions of procedural fairness judgement which are fairness of decision

1 Scabas W. An Introduction to the International Criminal Court (3" ed) London Cambridge Press, 2007 as
cited in Huss, O, Beke, M, Wynarski, J & Slot, B, Handbook of Good Practices in the Fight Against
Corruption, European Commission, 2023, p, 233, <file:///C:/Users/HP /Downloads/handbook-of-good-
practices-in-the-fight-against-corruption-DR0723008ENN-2%20(1).pdf>.

12 Ted, L, Listening to the Movement: Essays on New Growth and New Challenges in Restorative Justice, Kindle

Edition 2021, <https://www.amazon.com/Listening-Movement-Challenges-Restorative-Justice-ebook>.

113 Tyler, TR & Mentovich, A, Mechanisms Of Legal Effect: Procedural Justice Theory (Temple University
Beasley School of Law, 2023), <https://phlr.org/sites/default/files/downloads/resource/
CPHLRTheoryMethods2023 ProceduralJustice.pdf>.
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making, that is, voice neutrality, and fairness of interpersonal treatment, that is, trust and
respect. The research notes that legitimacy is a quality that is possessed by an authority, a law
or an institution that leads others few obligated to accept its directives. They were of the
opinion that law is a prominent tool of intervention through which government can seek to
achieve public health goals. Therefore, the paper proposes the use of fairness in the procedure
of making laws, for regulating public health, as the only means of conferring legxacy on

the public health authorities. However, the paper heavily and largely on the

government’s attempt at achieving effective and efficient public healt’lx&gy rather than
anchoring work on the restorative criminal justice jurisprudence.
2.2.9 Restorative Justice in Schools Q

O
N
Aguino et al illuminate a theory of youth engageme‘n(t\in restorative justice that seeks to
create systems change for more equitable schools.!'* The authors define youth engagement
in restorative justice as partnering with young people most impacted by structural injustice as
change-makers in all aspects of restorative practices including community building, healing,
and the transformation of institutions. Based on Adam Fletcher’s version of the Ladder of
Youth Engagement, coupled with Barbara Love’s model of liberatory consciousness and an
analysis of youth engagement in Restorative Justice in three different regions: Western

Massachusetts, Oakland, and Houston, the authors provide a theoretical contribution.

However, restorative justice is not only about youth engagement, but about human beings.

Shapland challenges assumptions that restorative Justice is primarily a youth justice practice.

They explore how Restorative Justice can be situated within the criminal justice system.

14 Aquino, E, Wadhwa, A & Bligh, H, Manchester, Youth Engagement in Restorative Justice, 2021,
<https://www.amazon.com/Little-Youth-Engagement-Restorative-Justice>.
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‘Restorative Justice does not normally see itself as a forum for determining guilt’, where they
try to avoid conflict and tension. Unlike in Restorative Justice, criminal justice already has
allocated roles in sessions and cases and these roles are not for negotiation. There are also
imbalances in power, especially in abuse cases. The offender already has power established
over the victim, and so the victim immediately has less power despite the supposed balance

set out in Restorative Justice sessions.!'!?

Smith et al provide a practical blueprint for creating a cooperative and respectful classroom
climate in which students and teachers work through behavioural issues together. After a
comprehensive overview of the roots of the restorative practices movement in schools, the
authors explain how to establish procedures and expectations for student behaviour that
encourage the development of positive interpersonal skills; develop a non-confrontational
rapport with even the most challenging students; and implement conflict resolution strategies
that prioritize relationship building and mutual understanding over finger-pointing and
retribution. The author posit that rewards and punishments may help to maintain order in the
short term, but they are at best superficially effective and at worst counterproductive. This
book prepares teachers at all levels to ensure that their classrooms are welcoming, enriching,
and constructive environments built on collective respect and focused on student
achievement.!'® However, the book does not treat restorative justice to the victim of crime as

it focuses on students’ behaviour.

115 Shapland, J, Situating Restorative Justice within Criminal Justice, Theoretical Criminology, 2006, 505 as
cited in Kapardis, A, Psychology and Law, Encyclopedia of the Philosophy of Law and Social Philosophy,
2023, pp, 2882-2889, <https://link.springer.com/rwe/10.1007/978-94-007-6519-1 108>.

116 Smith, D, Fisher, D, & Frey,N, Better than Carrots or Sticks: Restorative Practices for Positive Classroom
Management, lllustrated Edition, 2015 <https://www.amazon.com/Better-Than-Carrots-Sticks-Restorative>.
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Evans and Vaandering state the necessary principles and attributes of a restorative justice as
regards the relational and the interconnected school cultures.?” The wisdom embedded
within restorative principles and practices is being welcomed at a time when exclusionary
discipline and zero tolerance policies are recognized as perpetuating student apathy,
disproportionality, and the school-to-prison pipeline. Relying on the wisdom of early
proponents of restorative justice, the daily experiences of educators, and the authors’
extensive experience as classroom teachers and researchers, this book guides the growth of
restorative justice in education into the future. Incorporating activities, stories, and examples
throughout the book, three major interconnected and equally important aspects of
restorative justice in education are explained and applied: creating just and equitable learning
environments; building and maintaining healthy relationships; healing harm and transforming
conflict. The focus of this book is completely different from that of this work. Whereas, this
book focuses on restorative justice in school setting, the focus of this research work is
restorative justice to the victim of crime.
N\

Goodey exami @ustice can be balanced for victims of crime, the defendant and the
society. He (@rs a critique of restorative justice as an alternative to the traditional justice and
its ¢ air&alaﬂcing the needs, concerns and rights of victims with that of the offenders.
The work extensively discussed the promises and the invitation offered by the restorative

justice, as a possible paradigm shift in criminal justice should be modified in a way as to meet

17 Evans, K & Vaandering, D, in Restorative Justice in Education: Fostering Responsibility, Healing, and Hope in
Schools, 2022, <https://www.amazon.com/Little-Book-Restorative-Justice-Education>.



the victim’s need, as a central player in the resolution of their own conflicts. work!!®
Goodey’s work is useful to this research in explaining some of the reasons for the neglect of
the victims concerned in the criminal justice process, as well as the recent upsurge and
increased interest and attention in victim-centred criminal justice. However, the work does not
recommend an alternative kind of justice paradigm in place of the heavily criticised
restorative justice even when he contends that restorative justice may not offer much in the

quest for a better deal for the victims of crime in the criminal justice administr@

18 Goodey J., Victims and Victimology: Research Policy and Practice, Newburn, England. Pearson Education
Limited, 2005, as cited in Carrabine, E, Cox, P, Crowhurst, I, Ronco, AD, Fussey, P, Sergi, A, South,
N, Thiel, D, &Turton, J, Criminology: A Sociological Introduction, London, Routledge, 2020, 4" Edn,
<https://www.taylorfrancis.com/books/mono/10.4324/9781315123509/criminology-isabel-crowhurst -anna-di-
ronco-anna-sergi-eamon-carrabine-pam-cox-isabel-crowhurst-anna-di-ronco-pete-fussey-anna-sergi-nigel-
south-darren-thiel-jackie-turton>.
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O’Brien and Foussard state that the Children who come into conflict with the law are more
likely to have experienced violence or adversity than their non-offending peers. Exacerbating
the deleterious effects of this childhood trauma, children’s contact with the criminal justice
system poses undue risks of physical, sexual, and psychological violence. This book examines
the specific forms of violence that children experience through their contact with the criminal
justice system.'® Comprising contributions from leading scholars and practitioners in
children’s rights and youth justice, this book profiles evidence-based prevention strategies
and case studies from around the world. It illustrates the diversity of contexts in which
various forms of violence against children unfold and advances knowledge about both the
nature and extent of violence against children in criminal justice settings, and the specific
situational factors that contribute to, or inhibit, the successful implementation of violence
prevention strategies. It demonstrates that specialised child justice systems, in which
children’s rights are upheld, are crucial in preventing the violence inherent to conventional
criminal justice regimes. However, the victims and offenders of crime are not limited to

children alone as postulated by this book, it cuts across all human beings.

6 -
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119 O'Brien, W & Foussard, C, Violence against Children in the Criminal Justice System: Global Perspectives
on Prevention, Amazon, 2019, 1% Edn), <https://www.amazon.com/Violence-Against-Children-Criminal-
Justice-ebook>.
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Bradford and Lesal is about stages of a restorative circle to understanding the importance of
conflict. The authors pull no punches in showing that this work is not always easy, but their
passion for restorative justice shines out of every page, demonstrating just how valuable this

approach can be in bringing the absolute best out of your students and school.'?°

Curwin et al provides in-depth guidance for implementing a proven approach to classroom
management that can help students make better choices and teachers be more effective.
Emphasizing the importance of mutual respect and self-control, the authors offer specific
strategies and techniques for building strong relationships with disruptive students and

countering the toxic social circumstances that affect many of them, including dysfunctional

families, gangs, and poverty.*?!

Aquino et al, illuminate a theory of youth engagement in restorative justice that seeks to
create systems change for more equitable schools. The authors define youth engagement in
restorative justice as partnering with young people most impacted by structural injustice as
change makers in all aspects of restorative practices including community building, healing,
and the transformation of institutions. Based on Adam Fletcher’s version of the Ladder of
Youth Engagement, coupled with Barbara Love’s model of liberatory consciousness and an
analysis of youth engagement in Restorative Justice in three different regions: Western

Massachusetts, Oakland, and Houston. The authors provide a theoretical contribution to youth

120 Nicholas Bradford & David Lesal. A Real-World Guide to Restorative Justice in Schools: Practical Philosophy,
Useful Tools, and True Stories, Amazon, 2021, <https://www.amazon.com/Real-World-Guide-Restorative-
Justice-Schools/dp/1787755711>.

121 Curwin, RL, Mendler, AN & Mendler, BD, Discipline with Dignity: How to Build Responsibility, Relationships,

and Respect, Amazon, 2018, <https://www.amazon.com/Discipline-Dignity-4th-Responsibility-
Relationships/dp/141662581X>.
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engagement in restorative justice grounded in liberatory consciousness.'?> Though the book is
a comparative case studies from different parts of the country of youth led restorative justice
programs, however the book does not explore the cultural and historical context of third world

countries like Nigeria.

What is most remarkable about the assortment of discipline programs on the market today is
the number of fundamental assumptions they seem to share. Some may advocate the use of
carrots rather than sticks; some may refer to punishments as "logical consequences." But
virtually all take for granted that the teacher must be in control of the classroom, and that

what we need are strategies to get students to comply with the adult's expectations.

Alfie Kohn challenged these widely accepted premises, and with them the very idea of
classroom "management," when the original edition of Beyond Discipline was published in
1996. Since then, his path-breaking book has invited hundreds of thousands of educators to
question the assumption that problems in the classroom are always the fault of students who
don't do what they're told; instead, it may be necessary to reconsider what it is that they've
been told to do or to learn. Kohn shows how a fundamentally cynical view of children
underlies the belief that we must tell them exactly how we expect them to behave and then
offer "positive reinforcement" when they obey. Just as memorizing someone else's right
answers fails to promote students' intellectual development, so does complying with someone
else's expectations for how to act fail to help students develop socially or morally. Kohn

contrasts the idea of discipline, in which things are done to students to control their behaviour,

122 Aquino, E, Wadhwa, A & Manchester, BH, in Youth Engagement in Restorative Justice: Intergenerational
Partnerships for Just and Equitable Schools, Amazon, 2021, <https://www.amazon.com/Little-Youth-
Engagement-Restorative-Justice/dp/1680997483/ref=sr 1 1?crid=HKVRIE303Y3L&dib=eyJ21joiMSJ9.-
y434319NCpdSwMrHjYANg.2TUeER3IH_Fiqlu8n2RSi nl0mq6fu2L{3i8NqolfhM&dib tag=se&keywords=
Manchester%2C+In+Y outh+Engagement+in+Restorative+Justice%3 A+Intergenerational+Partnerships+for+Ju
st+and+Equitable+Schools&qid=1754412506&s=digital-text&sprefix=manchester%2C+in+youth+
engagement+in+restorative+justice+intergenerational+partnerships+for+just+and-+equitable+schools%2Cdigit
al-text%2C230&sr=1-1-catcorr>.



with an approach in which we work with students to create caring communities where
decisions are made together. This book is on restorative justice in schools, it is not the same

as the focus of this research work which is restorative justice to victim of crime.

2.2.10 Goals of Restorative Justice

The work of Zehr is basically devoted to restorative justice for the victims of crime. The
scholar is of the opinion that the criminal justice is historically an offshoo ﬁutive,
punitive philosophy and advocates for an improved treatment approach orQe}rlctims which

according to him, the policy makers on criminal justice have fao t over time. It is
ra

the contention of the scholar that restorative justice also inC()@ the African perspective
of criminal justice. He provided empirical evidence to @ and demonstrate the value of
restorative approach to the criminal justice whi f@?ecommends to policy makers and

123

practitioners alike.'*> The author however fai ay down an acceptable procedure toward

making restorative justice a proactive.c@tory relief to the victim of crime.
N
&
Siegal in one of the chapté@ criminal justice administration, emphatically states that
assistance to victims ime in the criminal justice process is of great significance.
According to hi :@ because victims mostly suffered irreparable damages, and harm as a
result of cri%committed against them. He therefore calls on the agencies of the criminal
justi%&l to be receptive of the compensatory needs of the victims and address other

concerns sincerely and concretely. However, the author limits his analysis on the rights of the

victim of crime to compensation.

123 Zehr. H. The Little Book of Restorative Justice Intercourse, (Good Book, 2015).



Bergseth and Bouffard views restorative justice as a theory of justice that emphasizes
repairing the harm caused by criminal behaviour.'?* Practices and programs reflecting
restorative purposes will respond to crime by involving all stakeholders identifying, by taking
steps to repair harm and by transforming the traditional relationship between communities
and government in responding to crime. They state that the goal of restorative justice is to
bring together those most affected by the criminal act: the offender, the victim, and
community members in a non-adversarial process to encourage offender accountability and
meet the needs of the victims to repair the harms resulting from the crime. The authors,
however, limits the discussion and the analysis on how to repair the harm done to the victim

of crime.

124 Bergseth, KJ, & Bouffard, JA, The Long-Term Impact of Restorative Justice Programming for Juvenile
Offenders. Journal of Criminal Justice 35(4):433-51, 2007 as cited in Lodi, E, Perrella, L, Lepri, GL, Scarpa,
ML & Patrizi, P, Use of Restorative Justice and Restorative Practices at School: A Systematic Literature
Review, International Journal of Environmental Research and Public Health, 2021, Volume 19, Issue 1,
<https://www.mdpi.com/1660-4601/19/1/96>.
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Tufo and Gonell state the failures and inhumanity of justice system policies and practices; the
unfairness and ineffectiveness of “zero tolerance” and other punitive measures adopted gave
rise to the positive impact of restorative practices for the past several decades around the
world. According to them, this complex mix has generated an array of programs that utilize
restorative ideas and practices in a wide variety of ways, such as court diversion, deeply
spiritual circle work, and national and international truth and reconciliation projects that
focus on healing and the creation of more empathic relationships. The authors know from
experience that there is often a gap between values and the reality of day to day practice.
This book strives to find ways to shrink that gap and to bring our practice and the structures
and methods that employ them into closer alignment with restorative values. Simply put, this
book asks, how can we better align restorative theory and practice in our work? In order to
have truly restorative programs that is programs that strive for consistency between their
stated values and their real-life practices. The authors offer some ways to integrate
restorative practices and values into the strategies used to design, implement, and assess
them. They propose the use of transformative practice, Participatory Action Research (PAR),
as a powerful ally in the work of developing restorative practices and the programs that hold
them.*?> However, the authors do not realise that proposal is different from implementation
particularly in a clime like Nigeria where adaptation to the way of life of the people will play a

pivotal role.

125 Tufo, AD & Gonell, QE, Restorative Justice Program Design: Using Participatory Action Research to Build
and Assess RJ Initiatives, Amazon 2023, <https://www.amazon.com/Little-Restorative-Justice-Program-
Design/dp/1680998773/ref=sr 1 1?crid=1STZQHUSTQOO0W &dib=eyJ21joiMSJ9.ILrknErf1--1hiJPO8hVgQ.
6BTSYc6svTraSho VpWQ24mvcjDKz9 mv0xS5czrBb6ol&dib tag=se&keywords=Restorative+Justice+Progr
am+Design%3A+Using+Participatory+Action+Research+to+Build+and+Assess+RJ+Initiatives&qid=1754413
065&s=books&sprefix=restorative+justice+program+design+using+participatory+action+research+to+build+a
nd+assess+rj+initiatives%2Cstripbooks%2C669&sr=1-1>.
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2.2.11 Victim’s Compensation

Elias evaluates actual victims’ compensation programs as well as their political and economic
contexts, through the eyes of the victims themselves.!?¢ Elias traces the experiences of
violent-crime victims throughout the entire criminal justice process, comparing New York's
and New Jersey's victim compensation programs. He shows how programs differ when
compensation is viewed essentially as welfare and when it is viewed as a right. The le uses
extensive interviews with officials and with violent crime victims. The book«indicates that
victims’ compensation programs largely fail to achieve their stated , goals improving
attitudes toward the criminal-justice system and the government. Th@g ams produce poor
attitudes toward government and criminal justice. Howeve ﬁive justice is not only

about victim’s compensation, it is also about considering @her parties to crime.

126 Elias, R, Victims of the System, Amazon, 2017, <https://www.amazon.com/Victims-System-Compensation-
American-Politics-ebook>.



In Compensation for victims of sexual violence in Congolese law, Mongane states that the
enactment of laws on sexual violence deserves to be evaluated as a good step forward in the
fight against sexual violence in the Democratic Republic of Congo. The rigor with which the
2006 legislators consider the criminal procedure and the criminal sanctions that may follow in
matters of sexual violence is not the same as regards the victim's main right, namely
compensation. This compensation must in principle be paid by the perpetrator of the offence
by virtue of the principle of responsibility provided for in article 258 of the CCLIII.19 it is noted
that the protection of victims through compensation does not seem to be considered by the
judge in the sense that the reparation of D.l. can only be pronounced in criminal matters as
an accessory to the main sentence.'?” Though the Congolese judges limit themselves to
pronouncing the judgment and sentencing the guilty party, the victim's interest is not only to
see the perpetrator of the crime sentenced but also, and above all, to see his rights restored.

o

The Law Library'?® presen complete text of the James Zadroga 9-11 Victim
Compensation Fund Ra@tion Act (US Department of Justice Regulation) (DOJ) (2018
Edition). Updated @May 29, 2018 On December 18, 2015, President Obama signed into
law the Ja es(i'adroga 9/11 Victim Compensation Fund Reauthorization Act (the
“Reauth%% Zadroga Act”). The Act extends the September 11th Victim Compensation
Funcb’ZOOl which provides compensation to any individual (or a personal representative of
a deceased individual) who suffered physical harm or was killed as a result of the terrorist-

related aircraft crashes of September 11, 2001, or the rescue and recovery efforts during the

127" Mongane, AB, Compensation for victims of sexual violence in Congolese law, Amazon, 2023,
<https://www.amazon.com/Compensation-victims-sexual-violence-Congolese>.

128 The Law Library, James Zadroga 9 - 11 Victim Compensation Fund Reauthorization Act (US Department of
Justice Regulation. Amazon, 2018, <https://www.amazon.com/James-Zadroga-Compensation-
Reauthorization-Department>.



immediate aftermath of such crashes or the debris removal efforts that took place in the
immediate aftermath of those crashes. Special Master Sheila L. Birnbaum, appointed by the
Attorney General to administer the Fund, is issuing this Interim Final Rule to address changes
required by the Reauthorized Zadroga Act. Specifically, the statute extends the time period
during which eligible claimants may submit claims for compensation until December 18,
2020, increases the Victim Compensation Fund's total funding available to pay clai&reates
different categories of claims, directs the Victim Compensation Fund ssue full
compensation to eligible claimants and imposes limitations on certain {nQo)ents of future

loss calculations. However, the rigor that the victims of crime g(@

book does not make the position of victim any better. O

Q

Hays asks questions like; You have been hurt on t e@ld now you have a lot of questions,

s presented by the

but not a lot of answers: Who will pay for al our medical bills? You don’t have health
insurance, so how do you get the meﬁiig\' eatment you need for your injuries. How can you
recover your lost wages? You are @ing workers’ compensation checks, but how do you
know it is for the right amouh@o you have to treat with the company doctor? Can you get a
second opinion with a G@r you know and trust? What about your future medical needs or
lost wages? W .®r rights, and what are the insurance company’s responsibilities? This
is a lot for a\ﬁne to handle - all of the phone calls back and forth, the emails and the releases.
Willxo/ ble to navigate the workers’ compensation law and the State Board of Workers’
Compensation Rules on your own? Will you have the time or the knowledge to handle this by
yourself? Do you need a guide to help explain the process to you? And ask yourself - do you
really want to take on the insurance company and their lawyers by yourself- especially

without educating yourself on the claims process here in Georgia? Are you an attorney who is

looking to expand your practice to help workers who have been on the job in Georgia? Do



you know enough about the workers’ compensation claim process to zealously and ethically
represent them? '2° However, restorative justice that forms the subject matter of this

dissertation is not only about compensation but all-encompassing.

A former insurance defence lawyer, he now only represents injured victims and their families.
Since starting his own firm in 1993, he has helped over 40,000 clients. In this&ndbook,
Attorney Hays provides you a peek behind the curtain to see how his law fi ccessfully
represents his clients. Topics include: What is Workers’ Compe sa@Deﬁnitions:

Employer, Employee, Independent Contractor, What is an “ac i Georgia? What

injuries and other illnesses are covered? Hays states that égeﬁts to injured workers

include the following: indemnity, medical, and permane@mal disability. The author also

states the typical defense employers/Insurers will %e. Can I sue my employer? Third-

party lawsuits, Employee’s rights, Employe %rer responsibilities. However, too many

questions that are begging for answers Xked in the book but restorative justice is not

about questions but about real act&@will truly establish the victims’ compensation.
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123 Hays, GM, The Authority on Workers' Compensation Claims, 2015, <https://www.amazon.com/Authority-
Workers-Compensation-Claims-Definitive-ebook/dp/B014E7RO3U/ref=sr_1_17?crid=1SV2H5AY26HL&
dib=eyJ21joiMSJ9.TrSWneRA65-isJOhnulKSQ.-LfzOLORRRBFIJM6vrohkBPUArEH4)fbCZv-
Trp3Fuw&dib_tag=se&keywords=The+Authority+on+Workers%27+Compensation+Claims&qid=1754413383&s
=books&sprefix=the+authority+on+workers%27+compensation+claims%2Cstripbooks%2C461&sr=1-1>.






Shapo describes some of the problems in his penetrating book this way: "Within ten days of
the tragedy of September 11th, Congress created a Victim Compensation Fund for those who
were injured or lost loved ones in the terrorist attacks of that day.'*® "That Fund paid out
more than seven billion dollars to surviving victims and families of those who died, with
awards to families averaging over two million and one award reaching approximately $8.6
million. Was the Fund a good idea? If there are terrorist attacks in the future that kill or injure
hundreds or even thousands of people, should Congress provide the same kind of
compensation to victims and families? Why has Congress not made provision for similar
benefits for victims of the Oklahoma City bombing? Why are the payments made to families
of soldiers who die in combat only a few thousand dollars?" When the Victims' Compensation
Fund was established after 9/11, it set off a series of debates on the logic of compensation for
victims of terrorist acts. Why do we compensate for injuries, and how do injuries and deaths
caused by acts of terrorism differ from those caused by more ordinary means? What criteria
should we consider when determining compensation: the financial need or deprivation or the
survivors? The degree of negligence of a public or private entity? In this thought provoking
study, Shapo draws on the basic concepts of injury law, including tort and compensation law,
to delve into the questions and present a framework for future lawmakers faced with shaping
compensation programs for terrorist victims. With its limitless contradictions, constraints, and

competing demands, the terrain of compensation is at best murky. Shapo unravels the

130 Shapo, MS, Compensation for Victims of Terrorism, 2005, <https://www.amazon.com/Compensation-Victims-

Terrorism-Marshall-Shapo/dp/0379215462/ref=sr_1_1?crid=2V914BIMWBI58&dib=eyJ21joiMSJ9.k
HEvJagyuYnQINdcsyj_GeMulLcOo-yzybLGvX9k-A39tVfEk5x6kUsihG78BIFQfiFgbVYEdI3rhqC0o3
ehhWO0GI_gfQp5Mb_ZInNYFTEZFfxyNwGoVOv3iPobaP5a5V.fZ2u4srwYkXc3HYKqlTZ44Cr3RwWiORDZYG44FtmOh
Tk&dib_tag=se&keywords=Compensation+for+Victims+of+Terrorism&qid=1754413842&s=books&sprefix=co
mpensation+for+victims+of+terrorism%2Cstripbooks%2C627&sr=1-1>.
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tangled lines of reasoning, casting an impartial eye on the legal, political and social logics of

the Victims' Compensation Fund and those likely to come into play for any future crises.

Schafer approaches the problem of compensation and restitution from two angles in an
attempt to serve not only the ideas of the victimology, but the tasks of the penology as
well.13! Restitution should carry out a mission not only in helping the victim in his present
neglected position but, at the same time, in refining the practical concept of punishment. The
author's approach differs from current solutions which are almost confined to the sphere of
the civil law; however, it also differs from the past solutions in which restitution appeared
almost entirely as a criminal retribution. The author tries to offer a solution through which
restitution may come nearer to the requirements of both victimology and penology. The
author notes that the purpose of this book, offers just such a rough but true picture. However,
the author does to draw a distinct line between victimology and penology, hence there is no

clear picture of his idea of restorative justice.

Heng states that in recent years, the academic criminal law system compensate victims of

crime,

(&

31 Schafer, S, Compensation and Restitution to Victims of Crime, Amazon, 1970, <https://www.amazon.com/
Compensation-Restitution-Patterson-Criminology-Enforcement/dp/0875851207/ref=sr 1 1?crid=KZQ5DI
AX18J7&dib=eyJ21joiMSJ9.BGtsUFxCTb10Yn0TrafzXg.2m4nLzDp1G0g4uilmSx3W7-1ugkYhth 0gAV
nnn3cJ0&dib_tag=se&keywords=Compensation+and+Restitution+to+Victims+of+Crime&qid=1754413990
&s=books&sprefix=compensation+and+restitution+to+victims+of+crime%2Cstripbooks%2C454&sr=1-1>.



but many of the basic theory and specific system problems are still large doubts.**? Deviation
stagnation and phenomena are not thorough and theoretical research in this area is not clear

about the lack of a formal legal system.

Bergseth and Bouffard, while examining the effectiveness of restorative justice program for
various types of juvenile offenders, agreed that restorative justice programmes & youth
offenders are a basic human rights-based approach that endorses democr ctices in
international law. Crime in restorative justice has been defined as a Vi%)gi relationships
and/or harm to the community rather than harm towards the stat fore, a reduction in
recidivism and the strengthening of a relationship within th@m unity can be established
through restorative justice. They believe that restorative j e has constructive benefits for
the victims and these include mediation betweB’b?victim and offender, community
reparative boards, circle sentencing, com ityService or restoration and family circles.
Restorative justice programmes are dpsi& to meet the real needs of victims, offenders and
their communities created by the Q@%l act. '3 They also state that the increased risks of
re-offending can be easily (@ised through the young offender’s age, gender, racial group,
history of prior offeggd their antisocial attitudes. According to them, in a report from

as found that property youth offenders were more likely to reoffend

Canberra, Aust@b’

than Viole]i ime youth offenders, which fortifies the theory that restorative justice

-

132 Heng, §H, Legislation of the Criminal Victims Compensation Act, Amazon, 2014, <https://www.amazon.
com/Legislation-Criminal-Victims-Compensation-Chinese/dp/7562055491/ref=sr_1_1?=2QS8Y0U4SGQ
S6&dib=ey)21joiMSJ9.CkjmLDJ4gfNKDVE9s68n7w.HV3EQyVmkgtndmOVDV4AVB40YMC)_GEVjz-
PrEMQOaSo&dib_tag=se&keywords=Legislation+of+the+Criminal+Victims+Compensatio+Act&qid=17544
14111&s=books&sprefix=legislation+of+the+criminal+victims+compensation+act%2Cstripbooks%2C424&sr=1-
1>

133 Bergseth, KJ & Bouffard, JA, Examining the Effectiveness of a Restorative Justice Program for Various
Types of Juvenile Offenders, International Journal of Offender Therapy and Comparative Criminology,
2013, 59, 7 as cited in Kimbrell, CS, Wilson, DB & Olaghere, A, Restorative Justice Programs and Practices
in Juvenile Justice: An Updated Systematic Review and Meta-Analysis for Effectiveness, Criminology &

Public Policy, 2023, Volume 22, Issue 1, pp, 161-195, <https://onlinelibrary.wiley.com/doi/full/10.1111/1745-
9133.12613>.
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participation is an important factor in the reduction of recidivism among violent offenders. It
is believed that the restorative process may grant ‘a different emotional climate and basis for

legitimacy of legal interventions’ than a traditional court process would.

Woulther, Oley and Denham in their work®** like Goodey, also delve extensively on restorative
justice for the victims of crime. The scholars analyse restorative justice as it is amenable to
the criminal justice process in the United Kingdom in the light of growing concerns for the
improved treatment of victims across Europe and other countries outside Europe. The
scholars unlike Goodey limit the application of restorative justice to the United Kingdom

although they draw examples from other countries in Europe.
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Reiner states that while Restorative Justice is prais@ its informality, this simply cannot be
completely so in criminal justice. Informa?é\\@an cause tension with creating fairness, and
both lay people and police ofﬁcers’@p have a preconceived idea that offenders are
‘scum.’'®> This preconcelved 1@\ can cause issues if police officers are facilitating
Restorative Justice sessi s@e power balance is certainly complex, as the offender is still

under the power of t . Complete informality is a very dangerous goal to achieve.
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134 Woulther L, Olley N. & Denham D., Victimology: Victimisation and Victims’ Right (1% ed) (New Your,
Routeledge Cavendish, 2009) as cited in Ramaj, K, The Aftermath of Human Trafficking: Exploring The
Albanian Victims' Return, Rehabilitation, and Reintegration Challenges, Journal of human trafficking, 2023,
Volume 9, Issue 3, pp, 408-429, <https://www.tandfonline.com/doi/full/10.1080/23322705.2021.1920823>.

135 Reiner, R. Policing and the Police, in M. Maguire, R. Morgan an R. Reiner (eds) The Oxford Handbook of
Criminology, (2nd ed), pp. 1055, Oxford University Press, 1997 as cited in Unger, M, Multisystemic
Resilience: _Adaptation _and Transformation in _Contexts of Change Oxford University Press, 2021,
<https://academic.oup.com/book/41117>.
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Wormer and Bartollas present an up-to-date analysis of women as victims of crime, as

individuals under justice system supervision, and as professionals in the field. The text
features an empowerment approach that is unified by underlying themes of the intersection
of gender, race, and class; and evidence-based research. Personal narratives supplement
research and statistics to help students connect the text material with real-life situations. The
book stresses contemporary topics such as recognition of lesbian, bisexual, and transgender
issues in juvenile and adult facilities; the introduction of trauma-informed care in detention
centres and prisons; the criminalization of Black girls and women; the effects of an
increasingly militarized police culture; and the contributions of Ruth Bader Ginsburg and
other influential women. With its emphasis on critical thinking, this text is ideal for
undergraduate courses concerning women in the justice system. However, victims of crime

are not restricted to women alone but also the children and the adults.
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https://www.amazon.com/s/ref=dp_byline_sr_book_1?ie=UTF8&field-author=Katherine+Stuart+van+Wormer&text=Katherine+Stuart+van+Wormer&sort=relevancerank&search-alias=books
https://www.amazon.com/Clemens-Bartollas/e/B001IQXIBI/ref=dp_byline_cont_book_2

Wilson in his work!3® considers the general framework for victim’s participation in the justice
system by making specific suggestions for the interaction between the victims and other
stakeholders in the criminal justice process, that is the Police, the Prosecutors, Legal Counsel,
and others like the judiciary and other professionals, responsible for the enforcement of
sanctions. He tries to highlight and ascribe specific responsibilities to each of the stakeholders
mentioned above in their interaction with the victims in the criminal justice process. The
scholar observes that in many jurisdictions, the needs, concerns and rights of victims have not
received the attention that they deserve and that there is an urgent need to provide more
effective remedies and protective mechanisms for victims to enable them gain access to and
participate effectively in the criminal justice system. This includes sensitisation of
practitioners to the specific needs and concerns of victims. However, the observations raised
in the paper, though altruistic, the discussions on it are of limited application to the Nigerian
situation, and more importantly the proposal was not anchored under any theoretical
framework.
e \\V

In order to demonstrata@Q}e proposal of restitutive justice paradigm is recommended to
the Nigerian crign tice administrators and policy makers alike was not new across the
world. Howﬁ, e work anchors this proposal for restitutive justice only on compensation
to the vi %of crime. The work is not in agreement with the view that restitutive justice for
the victims cannot adequately address the participatory model of justice for the victims of
crime in the Nigerian criminal justice process. Restitutive justice does not also remove the

victims from the age long role of a mere witness in his own case. While discussing restorative

136 Wilsons, JK, The Praeger Handbook of Victimology (Janet Wilson ed): California: Greenwood Publishing
Group, 2013 as cited in Fernandes, A, Goncalves, M and Matos, M, who Are The Victims, Who Are The
Traffickers? University Students' Portrayals on Human Trafficking, International Journal of Evidence-based
Research, Policy, and Practice, 2020, Volume 15, Issue 2, <https.//www.tandfonline.com/doi/abs/10.1080/
15564886 .2019.1711276>.
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justice vis-a-vis the theory of re-integrative shaming, Braithwaite principally argues that
people are generally deterred from committing crimes by two informal types of social control:
conscience and fear of social disapproval. Braithwaite argues that the consequences imposed
by family members, friends, or other individuals important to an offender are more
meaningful and therefore more effective than those imposed by the legal system. As a result,
the fear of being shamed by the people most intimate with an offender is the most &iﬁcan‘[
deterrent to committing crime. !’ Q

Van Ness et al offer a clear and convincing explanation of restorative juStice, a movement
within criminal justice with ongoing worldwide influence.!3® Th ’%xplores the broad
appeal of this vision and offers a brief history of its roots and deyelopment as an alternative to
an impersonal justice system focused narrowly on the (@c‘uon and punishment of those
who break the law. Instead, restorative justice izes repairing the harm caused or
revealed by criminal behaviour, using coop%@rocesses that include all the stakeholders.
The book presents the theory and 1.)ri k of restorative justice, and discusses its four
corner-post ideas: Inclusion, EnCQ{@ Repair, and Cohesion. Multiple models for how
restorative justice may be 1®orated into criminal justice are explored, and the book
proposes an approach@ essing the extent to which programs or systems are actually
restorative in '@The authors also suggest six strategic objectives to significantly
expand the 6and reach of restorative justice and recommended tactics to make progress

{o)

tow. ds% acceptance and adoption of restorative programs and systems. Incidentally, the

137 Braithwaite J. Crime, Shame, and Reintegration. Cambridge, England: Cambridge University Press, 1989 as
cited in Van Ness, DW, Strong, KH, Derby, J &_Parker, LL, in Restoring justice: An introduction to
restorative justice, New York, Routledge, 2022,
<https://www.taylorfrancis.com/books/mono/10.4324/9781003159773/ restoring-justice-daniel-van-ness-
karen-heetderks-strong-jonathan-derby-lynette-parker>.

138 Daniel W. Van Ness, K, Strong, H & Derby, J, Restoring Justice: An Introduction to Restorative Justice, (6™
edn, 2022, <https://www.amazon.com/Restoring-Justice-Introduction-Restorative/dp/0367740796/ref=sr
~1 1?crid=39TA3HIC19GWR&dib=eyJ21joiMSJ]9.aXYwO4qluzmY gnTBGVwe7x1DoudbQK9dS8W-
3ul YYLfVHSeJaedrjlGV{shjcVTps-O0HnKpfOub851Wg Npj6 L2Wk89InwK4IRniGKObOOVK-XIKQKYilP
_Mb4yHoUamrdcfi-g33akIBAXavY UEuw.rs_sOYsfKBpnUULjxNW_ZPspkdNsQ7hpuYJDHSLAuiMé&dib
_tag=se&keywords=Restoring+Justice%3 A+An+Introduction+to+Restorative+Justice &qid=1754414605&s=
books&sprefix=restoring+justicet+an+introduction+to+restorative+justice%2 Cstripbooks%2C354 &sr=1-1>.
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authors never mentioned anything like the rehabilitation of the offender as well as the

compensation of the victims.



McKee provides an overview of the criminal justice system of the United States.’® It is
intended to provide the introductory student a concise yet balanced introduction to the
workings of the legal system as well as policing, courts, corrections, and juvenile justice. Six
chapters, each divided into five sections, provide the reader a consistent, comfortable format
as well as providing the instructor with a consistent framework for ease of instructional
design. Incidentally, the book only discusses criminal justice system but not in a restorative

sense.

139 Adam J McKee, Criminal Justice: An Overview of the System, 2016, <https://www.amazon.com/Criminal-
Justice-Overview-Adam-McKee>.



Sered calls for a complete overhaul of the way we have been taught to think about crime,
punishment, and justice. The author offers pragmatic solutions that take the place of prison,
meeting the needs of survivors and creating pathways for people who have committed
violence to repair harm. Critically, Sered argues that reckoning is owed not only on the part of
individuals who have caused violence, but also by our nation for its overreliance on
incarceration to produce safety at a great cost to communities, survivors, racial equity, and
the very fabric of our democracy. Although over half the people incarcerated in America
today have committed violent offences, the focus of reformers has been almost entirely on
nonviolent and drug offences. Sered argues with searing force and clarity that our
communities are safer the less we rely on prisons and jails as a solution for wrongdoing. Sered
asks us to reconsider the purposes of incarceration and argues persuasively that the needs of
survivors of violent crime are better met by asking people who commit violence to accept
responsibility for their actions and make amends in ways that are meaningful to those they
have hurt, none of which happens in the context of a criminal trial or a prison sentence.'#°
However, it is important to note that under criminal justice system, incarceration is not

entirely bad because there are some offenders that are better kept in correctional centres for

the overall safety of the society.
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140 Sered, D, Until We Reckon: Violence, Mass Incarceration, and a Road to Repair, 2021,
<https://www.amazon.com/Until-We-Reckon-Violence-Incarceration>.
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Samenow explains the sources and remedies for crime in this ground breaking book and a
chilling profile of today’s criminal emerges.!*! In 1984, Samenow changed the way we think
about the workings of the criminal mind, with a revolutionary approach to “habilitation.” In
2014, armed with thirty years of additional knowledge and insight, The author explores the
subject afresh, explaining criminals’” thought patterns in the new millennium, such as those
that lead to domestic violence, internet victimization, and terrorism. Since then the arenas of
criminal behaviour have expanded even further, demanding this newly updated version,
which includes an exploration of social media as a vehicle for criminal conduct, new
pharmaceutical influences and the impact of the opioid crisis, recent genetic and biological
research into whether some people are “wired” to become criminals, new findings on the
effectiveness of cognitive behavioural therapy, and a fresh take on criminal justice reform.
Throughout, we learn from Samenow’s five decades of experience how truly vital it is to know
who the criminals are and how they think. If equipped with that crucial understanding, we can
reach reasonable, compassionate, and effective solutions. The book is all about crime from

the perspective of the criminal mind and not about restorative justice to the victims of crime.

141 Samenow, S, Inside the Criminal Mind, 2014, <https://www.amazon.com>.



George and Gertz narrate the enduring classics in the development of criminal justice policy
with the latest developments from the field and most recent debates from Congress.'*?
Equipping learners with primary sources and the most current, cutting-edge research
available, this thorough reader presents research-framed debates in our administration of
justice. It promotes a more thorough understanding of the structure and function of the
criminal justice system while highlighting critical cross cutting themes, such as discretion, the
sources of power inside institutions, and how the public may impact the way laws are written.
Covering a broad range of topics, the Tenth Edition offers expanded coverage of
DNA/wrongful convictions, prison overcrowding, white-collar crime, cybercrime, ethics,

technology, evidence-based practice, and much more. However, the book does not state

anything about restorative justice, particularly victim’s compensation.

2.2.12 The Practice of Restorative Justi h\‘Sﬂandinavia: Norway, Sweden and Finland

Restorative justice in Scandinavia cé*t_%}?e is about mediation which leads to bringing the
victims and the offenders tqgf&z\owards achieving solution. The training allows the new
mediators in the countr@ewe mediations and test their skills with a more experienced

mediators. During tHein, training, new mediators learn and discuss the role of the mediator,

communicat?ngh'ﬂs and how different people perceive the same situations in different

manner: fb
\¥

142 George, FC & Gertz, MG, The Criminal Justice System: Politics and Policies, 2012,
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=the+criminal+justice+system+politics+and~+policies%2Cstripbooks%2C491 &sr=1-1>.



Curtis-Fawley and Kathleen Daly research the arguments for and against restorative justice.
Here, we see the reservations and concerns from victim advocates towards restorative justice
on gendered violence, despite that most still see the positive elements to it. Over the years,
feminist efforts have culminated towards the improvement at all levels of the justice system’s
responses towards gendered violence and investigation of victim-witnesses. Yet despite all
these changes, victims still believe that nothing has changed as victims of family, domestic
and sexual violence still do not report any of these offences to the polic e to this,
feminists have now tried to find other means of justice. It would seem that'\testorative justice
is the answer to gendered violence. It generates hope and angst ami &cim advocates as it
varies on the individual experiences and their conception of itO
Q

It has been a great cause of concern from most fi @terature that restorative justice for
domestic violence and sexual assault may be di gtfor the victims involved. This however
also shows the lack of knowledge th.’:.lt ’\&n dvocates have on restorative justice, as critics
mostly focus on the disadvantag&‘—}f restorative justice on domestic violence. While
restorative justice advocates ’\@%ﬂgue that it can help authenticate the victim’s experience
as well as ensure that th%ealise that they are not at all to blame for the attack(s) that they
suffered. It also @the victim’s fear and anger centred towards the offender as they the
opportunity @escribe the aftereffects that the crime created. It was agreed in the article that
cauti%@) Id be exercised when approaching these cases, most importantly, gendered
violence, for example, cases such as domestic abuse, sexually abused children, etc. Especially

as victims, such as domestic abuse victims, may not wish to go to court due to the threat of a

reprisal or some may still wish to stay in relationship.'*’

143 Curtis-Fawley, S & Daly, K, Gendered Violence and Restorative Justice: The views of Victim Advocates, 11
(5) Violence against Women 603, 2005 as cited in Burns CJ & Sinko, L in Restorative justice for survivors of
sexual violence experienced in_adulthood: A scoping review, Sage Journal, 2023, Volume 24, Issue 2,
<https://journals.sagepub.com/doi/abs/10.1177/15248380211029408>.
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Miller and Iovanni in the article; Using Restorative Justice for Gendered Violence: Success
with a Post-conviction Model state that the programme for domestic violence under
restorative justice has faced many criticisms, it is believed to cause more harm to victims as it
may fail to attune to the victims’ needs. However, it can be argued that the time between the
crime and the restorative justice process can be crucial for the victims and the qffenders.

Throughout that time span, victims may be more willing to engage with their er whilst,

ct'r@ 144 By learning
%mmes, positive justice

from previous examples of post-conviction restorative justi@

the offender may develop responsibility and accountability over their & S. elps lessen
ecds.

the possibility of creating more harm than good towards the v

responses to crimes of gendered violence can be generate@oughout. The apology from the
offender that is to come and the roles of the fami }f,@lds and community as well as the
critical claims of the restorative justice’s 1 process programmes must be noted. The
informality of the process had becor?e }E for concern as critics claimed that offenders
can easily manipulate the situatic;\%ch would allow them to blame the victim and/or
minimise the harm. Due to th@wtims who had grown accustomed to this process may feel
unable to further their i@%and to find the courage to defend themselves or quickly agree
to any solutions, @o find themselves regretting it later. It is important to note that
apologies fr%the offenders may cause harm for the victims, as apologies have been well-
kno %’Qused as a controlling tactic by the abuser. The role that the community, family
and friends play is also questioned. Community norms and the lack of resources play a big

disadvantage for all sides of the panel. Family and friends prove unproductive for the panel as

144 Miller, SL & lovanni, LA, Using Restorative Justice for Gendered Violence: Success with a Post-conviction

Model, Feminist Criminology, Sage Journal, Volume 8, Issue 4, 2013, <https://doi.org> as cited in Hardesty
JL & Ogolsky, BG, A4 Socioecological Perspective on Intimate Partner Violence Research: A Decade in
Review Journal of Marriage and Family, 2020, Volume 82, Issue 1, pp, 454-477
<https://onlinelibrary.wiley.com/doi/abs/10.1111/jomf.12652>.
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loyalties come to play. Offenders may see the process as an easy way out which defeats the

purpose of restorative justice, harming the victim and minimising the harm created.

The authors examine an abused victim’s experience with the post-conviction restorative
justice programme. Post-conviction restorative justice is found to be therapeutic for the victim,
with timing proving to be the key issue that aids the victim’s healing development. By the
time a post-conviction dialogue takes place, the victim may be ready to face Q%ender,
find their voice and be willing to narrate their horrific ordeal to the offender. Through this, it
creates validity towards the victim’s experience, be secluded fro ixed loyalties by
friends and family, as well as ensuring that the offender’s em\is responsibility. Despite

concerns of manipulation, victim blaming and the minim@)n of harm, it has become clear

that the time span between the crime and the pro nBchan severely influence the outcome

of the proceedings in a positive way.!'#’ \Q’b

145 Miller SL, & Iovanni, LA, Using Restorative Justice for Gendered Violence: Success with a Post-conviction
Model Feminist Criminology 247, 2013 as cited in Cossins, A. Closing the Justice Gap for Adult and Child
Sexual Assault, Springer, 2020, <https://link.springer.com/book/10.1057/978-1-137-32051-3>.



2.2.13 Recidivism

LaBeet states that the story has been told too many times. Make a mistake, land in jail, and
end up in a corrections system that doesn’t reform offenders but only develops them.?# Once
they have done their time, they leave prison smarter, fitter, and with more connections that
increase their chances of reoffending. The End of Recidivism is a wisdom-packed blueprint for
self-transformation inside of prison to achieve success after prison. With practical advice to
prepare for the offender’s release and spiritual guidance to align with the law of attraction,
the offender can live a life that is so much more than simply surviving. However, the book is
about what the inmates learn in prison which makes them to be more criminal in attitude and

behavior, but not about restorative justice which is the focus of this research work.

Latessa offers criminologists and students an evidence-based discussion of the latest trends in

corrections.'4’

The authors translate the research and findings about what works and doesn’t
work in reducing recidivism into understandable concepts and terms, presenting them in a
way that illustrates the value of research to practice. Over the last several decades, research
has clearly shown that rehabilitation efforts can be effective in reducing recidivism among
criminal offenders, but it is clear that treatment is not a one-size-fits-all approach. Offenders

vary by gender, age, crime type, and/or addictions, to name but a few ways and these

individual needs must be addressed by providers. Finally, issues such as leadership, quality of

146 |aBeet, GS, The End of Recidivism: The Ultimate Guide to Transforming the Mind of the Incarcerated,
2021,<https://www.amazon.com/End-Recidivism-Ultimate-Transforming-Incarcerated/dp/1736549707/ref=sr
1 1?crid=1IYPROVONHBOS&dib=eyJ)21joiMSI9.tERHSFRVF8ygieffigXy6w.9gvPbliszf Tv3Q6fTk9jgHKOTIMO9OI
52J6HpLhc64&dib_tag=se&keywords=The+End+of+Recidivism%3A+The+Ultimate+Guide+to+Transforming+the
+Mind+of+the+Incarcerated&qid=1754415647&s=books&sprefix=the+end+of+recidivism+the+ultimate+guide
+to+transforming+the+mind+of+the+incarcerated%2Cstripbooks%2C566&sr=1-1>.

47 Edward J. Latessa, What Works (and Doesn’t) in  Reducing Recidivism, 2020,
<https://www.amazon.com/What-Works-Doesnt-Reducing-Recidivism>.



staff, and evaluation efforts affect the quality and delivery of treatment services. While other
similar books have addressed issues regarding treatment in corrections, this book is unique in
that it not only discusses the research on "what works" but also addresses the implementation
issues faced as practitioners move from theory to practice, as well as the importance of staff,
leadership, and evaluation efforts. The relevance of this book to this research work is of

minimal in that it concerns recidivism which is just an aspect of restorative justice.



Hamilton states that if one is hopeless, discouraged, depressed or confused on one’s Christian
walk, this book is for the person.'® If a person is struggling with addiction, attitudes,
limitation frustrations or sin cycles, this book is for that person. If a person’s kids are going
down a dark path, or if the person wants to learn more to prevent them from doing so, this
book is for that person. If a person is involved in prison/jail ministry or any work regarding the
Department of Corrections, this book is for that person. This book is completely different
from the focus of this work as it only links recidivism to Christian walk not to the concept of

restorative justice under Nigeria’s legal system.

148 Hamilton, R, Recidivism: The Testimony of a Thug, 2023, <https://www.amazon.com/Recidivism-Testimony-
Thug-RyanHamilton/dp/BOC2S6BN44/ref=sr_1_1?crid=6EDCC1ZLKLUP&dib=eyJ2ljoiMSJ9.
3HE6YCNIF4eRPVaplIC4q6g.1Q352d055arl-00JUTFDeead4076LCc5820QUqutzhIM&dib_tag=se&
keywords=Recidivism%3A+The+Testimony+of+a+Thug&qid=1754415864&s=books&sprefix=recidivism+the+te
stimony+of+a+thug%2Cstripbooks%2C455&sr=1-1>.



The Medicine National Academies of Sciences, Engineering et al state that nearly 600,000
people are released from state and federal prisons annually. Whether these individuals will
successfully reintegrate into their communities has been identified as a critical measure of the
effectiveness of the criminal legal system.'*® However, evaluating the successful re-entry of
individuals released from prison is a challenging process, particularly given the limitations of
currently available data and the complex set of factors that shape re-entry experiences. The
Limits of Recidivism: Measuring Success after Prison, finds that the current measures of
success for individuals released from prison are inadequate. The use of recidivism rates to
evaluate post-release success ignores significant research on how and why individuals cease
to commit crimes, as well as the important role of structural factors in shaping post-release
outcomes. The emphasis on recidivism as the primary metric to evaluate post-release success
also ignores progress in other domains essential to the success of individuals returning to

communities, including education, health, family, and employment.

In addition, the report highlights the unique and essential insights held by those who have
experienced incarceration and proposes that the development and implementation of new
measures of post-release success would significantly benefit from active engagement with
individuals with this lived experience. Despite significant challenges, the report outlines

numerous opportunities to improve the measurement of success among individuals released
N W

149 Medicine National Academies of Sciences, Engineering, Division of Behavioural and Social Sciences and
Education, Committee on Law and Justice, Committee on Evaluating Success Among People Released from
Prison, Amanda Grigg and Richard Rosenfeld, The Limits of Recidivism: Measuring Success after Prison,
Amazon, 2022, <https://www.amazon.com/Limits-Recidivism-Measuring-Success-Prison/dp/0309276977
/ref=sr_1_1?crid=36136LPER8BNN&dib=eyJ21joiMSJ9.-57wiWFMwSGg73CyempLXQ.HzzgtO3pR{Py4St
3vPJCROt-
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&s=books&sprefix=medicine+nationalt+academies+of+sciences%2C+engineering%2C+divisiontof+behaviou
ral+and+social+sciencest+and+education%?2C+committee+on+law-+and+justice%2C+committee+on-+evaluatin
gt+successtamong+people+released+from+prison%2Cstripbooks%2C467 &sr=1-1>.



https://www.amazon.com/s/ref=dp_byline_sr_book_2?ie=UTF8&field-author=Division+of+Behavioral+and+Social+Sciences+and+Education&text=Division+of+Behavioral+and+Social+Sciences+and+Education&sort=relevancerank&search-alias=books
https://www.amazon.com/s/ref=dp_byline_sr_book_2?ie=UTF8&field-author=Division+of+Behavioral+and+Social+Sciences+and+Education&text=Division+of+Behavioral+and+Social+Sciences+and+Education&sort=relevancerank&search-alias=books
https://www.amazon.com/s/ref=dp_byline_sr_book_3?ie=UTF8&field-author=Committee+on+Law+and+Justice&text=Committee+on+Law+and+Justice&sort=relevancerank&search-alias=books
https://www.amazon.com/s/ref=dp_byline_sr_book_5?ie=UTF8&field-author=Amanda+Grigg&text=Amanda+Grigg&sort=relevancerank&search-alias=books
https://www.amazon.com/s/ref=dp_byline_sr_book_6?ie=UTF8&field-author=Richard+Rosenfeld&text=Richard+Rosenfeld&sort=relevancerank&search-alias=books

from prison and the report’s recommendations, if implemented, will contribute to policies that
increase the health, safety, and security of formerly incarcerated persons and the communities
to which they return. However, the book is about the use of recidivism to evaluate post-

release success and not about restorative justice.

Witt states that if a person wants his city to be safer and people to thrive post-incarceration, he
must break the ineffective pattern of recidivism and victimization which can be
challenging.'®® The author states the ways to help those coming out of incarceration and
making the aftermath positive change of behaviour a lasting and genuine change. The
principles in this book have been tested in the crucible of real life for over thirty years. These
are Godly principles for effective restorative justice but the restorative justice covered by this

dissertation is much more than what this book covers.

130 Witt, J, What Works in Transition & Re-entry: A Christian Guide to Reducing Recidivism & Victimization,
Amazon, 2022, <https://www.amazon.com/What-Works-Transition-Reentry-Victimization>.



Constante addresses recidivism from a biblical perspective, examining why ex-felons return to
prison.® While stats and facts promote the idea that recidivism is due to education,
employment, and opportunity, the author states that conformity to a vicious subculture is
largely why ex-felons re-offend. In this book, the author talks candidly about the pervasive
prison subculture and how it subdues millions of prisoners into a counterproductive mentality.
Showing the impotency of traditional rehabilitation programs, he asserts that "institutional
adjustment" produces nothing more than refurbishes criminals. The real change occurs when
inmates surrender their lives to the Lordship of Jesus Christ. The book is about recidivism that
produces nothing more than refurbishes criminals. The purpose of this dissertation is not only

about recidivism but about restorative justice.

O
Camp and Wemmers examine factors surr(h\f\%’?victim satisfaction with restorative justice
.
and the extent to which this satisfacti @e to the effects of restorative justice. The authors
conducted interviews with V];Cti&% violent crime who had participated in restorative justice.
They found that fair-@‘ view of restorative justice and several other factors, had
contributed towar,ds&m satisfaction. The victims of violent crime varied, they were either
a relative tL.;}eceased victim, victims involving murder and manslaughter, sexual
aggressi@ physical assaults. Each of these victims had participated in restorative justice
prograXﬁzes. The victims were overall satisfied with the restorative approach as it helped
them gain an insight as to the reason for the attacks. It also allowed them to take back control,
rid them of any unnecessary feelings of shame and responsibility and move them to their

rightful place-the offenders. Twenty-five of the thirty-four victims were happy with the

151 Constante Jr. R, Recidivism Unravelled, Amazon, 2020, <https://www.amazon.com/Recidivism-Unravelled-
Ruben-Constante-Jr>.
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programme and its results. Two regarded the mediation procedure negatively, but did not
dismiss the notion of the restorative procedure entirely. Three cases were disappointed by the
lack of a written arrangement and six felt unsatisfied by the lack of answers that they wanted
to get from the offender. It was found that the respondents reacted positively towards the
restorative procedure due to the fact that they were able to talk about their own experience
and be heard. As well as that, the victims did not feel at all pressured into participating in the
panel, which caused those who initially refused to reconsider participating in gramme.

In preparation for their face-to-face meeting, the victims met with a mm&gt) lly prepare
th

them. This allowed the victims to prepare emotionally as well as t @ m information on
what to expect throughout the procedure. The mediators also@p e victims to develop any
questions they wish to ask the offender. Q

Camp and Wemmers provide emotional support %Q/ictims of crime and this can help
them during their time of healing. For some\v'b@s, the dialogue between their offender and
themselves was considered key to rgsto %intervention. Moreover, it enabled victims to
further cement the impact of Victir{gu}tm on the offender. They believed that by conveying
their stories directly to the 6@&, they could effectively raise victim awareness. It would
give them a chance Q ck to whether the offender understood the severity of the
victimization a @cted by it. This was a clear and sure step towards healing for the
victims, allo@g them to get the answers they wanted. Overall, the victims were satisfied
with.{/f:@raﬁve justice procedure. It gave them the chance for some closure as they got
the answers that they wanted from the offender. The flexibility and non-judgemental

atmosphere of the panel where they did not feel forced to go, made them feel safe and secure

throughout the procedure.!>> However, by providing a mediator for the victims, the victim’s

132 Camp, TV & Wemmers, J, Victim Satisfaction with Restorative Justice: More than Simply Procedural Justice,
19 International Review of Victimology 117, 2013. As cited in Suzuki, M, Victim Recovery in Restorative
Justice: A Theoretical  Framework, Sage  Journals, 2023, Volume 50, Issue 12,
<https://journals.sagepub.com/doi/full/10.1177/00938548231206828>.
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emotional needs may not be effectively captured and adequately represented by the mediator.

2.2.14 Restorative Justice and Recidivism

The effects of restorative justice on rates of recidivism vary probably due to the different
locations the studies are based in. In Ireland, there are a substantial amount of studies that
focus on young offenders, one to pay particular attention to is the work of Judy Tsui which
makes a convincing argument about the lack of effective response mechanis Qa society
where detention is the primary focus. There is a lack of studies and rg from Ireland on

this subject, yet it is a more suitable place to facilitate such a process.o

N

This article examines the benefits of introducing restoraustice into the juvenile justice
system in Chicago. It focuses on the argument that Qon as the primary method of dealing
with juvenile crime creates a void in effecti@nse mechanisms, which she believes, can
be filled by further integrating resto.r ti&j&tice practices and principles into the juvenile
justice system. She notes the prim@ticisms of detention, one of which is its inability to
address recidivism. Tsui refé studies which conclude that restorative justice techniques
result in lower levels o%gnding than their court process counterparts. She also mentions
that studies hav %@hat low-level juvenile offenders, if they are not incarcerated and are
allowed to r@in within their community, have lower rates of recidivism than incarcerated
offe@fbsui also focuses on some of the problems inherent in restorative justice, such as
the fact that the juveniles who come forward for restorative justice have natural qualities that

make them less likely to re-offend. Also the attrition rate affects the results of studies because




offenders fail to report back.!>* However, the author focuses on restorative justice as it relates

to the juvenile, neglecting the other categories of people.

Bonta et al studies the impact of restorative justice on rates of recidivism. They take a meta-
analytic review of relevant literature. The article is an update and expansion of the meta-
analyses by Bonta and his co-authors. They found through their work that restoratiye justice
does indeed have an impact on recidivism in the form of a seven pechchease.154

However, the author fails to make impact on justice to the wvicti in, the criminal

O
N

Rodrigues in her work relies on official juvenile court@to measure the influence of a

jurisprudence.

restorative justice program on recidivism in Mari %Qounty, Arizona. In this article, the
author compares juveniles in a restorative %%program with juveniles in a comparison
group and finds that a multivariate .ana;&s shows twenty four months after successfully
completing a diversion programrn{,c—j\m juveniles in the restorative justice program had
slightly lower rates of recidf %an the comparison group. She notes that there were no
significant differences b@% offence types, race or ethnicity, but overall participants were
less likely to re @n offenders in the comparison group. Rodriguez also finds that prior
record plays%important role in offender recidivism. Studies have indicated that the majority
of o@’gm restorative justice programs are less serious offenders. This suggests that

methods of restorative justice can be less effective for chronic offenders who have well-

153 Tsui, J, Breaking Free of the Prison Paradigm: Integrating Restorative Justice Techniques into Chicago’s

Juvenile Justice System, 104 Journal of Criminal Law and Criminology, 635, 2014 as cited in Gonzalez, T,
The State of Restorative Justice in American Criminal Law, HeinOnline, Wis. L. REv., 2020,
<https://heinonline.org/HOL/LandingPage?handle=hein.journals/wir2020&div=54 &id=&page=>.
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developed criminal tendencies.!>® The author’s idea of restorative justice is limited to the

juveniles, it is not all-embracing.

Robinson and Shapland focus on recidivism. They acknowledge that a previous view was that
reducing recidivism was not a principal objective of restorative justice. This common view is
that restorative justice is more effective for rehabilitation than 'rehabilitative justice, precisely
because it does not have rehabilitation as an aim. The authors note that o che main
reasons that advocates of restorative justice have tended to play d the recidivism-
reduction potential of restorative justice has been that to expect redun recidivism as an
outcome of restorative justice encounters would be unrealisti ﬁlgh they agree with this
position, they also argue that there is much to recomn@ a subtle shift in the ways of
thinking about restorative justice’s potential for r m@ecidivism. They argue that instead
of perceiving restorative justice as a new st%%u ervention, it might be better to view it as
a tool to facilitate a desire to desist. T note that the definition of desistance implies a
.
reduction of recidivism and that @agencies that have recidivism prevention as their

principal objective might ﬁnﬂ@sefal to view restorative justice as an effective tool to aid in

their goal.!>® The autho\@?ever, limits the discussion and the analyses to the concept of

recidivism whe@@ivism is just an aspect of restorative justice.

O

Max@ Morris state that their most important findings were the key factors of successful

family group conferences helped in reducing the rate of reconvictions even when other

135 Nancy Rodriguez, Restorative Justice at Work: Examining the Impact of Restorative Justice Resolutions on
Juvenile Recidivism, 53 Crime & Delinquency) 2007, 355 as cited in Van Ness, DW, Strong, KH, Derby, J &
Parker, LL, in Restoring Justice: An Introduction to Restorative Justice, New York, Routledge, 2022,
<https://www.taylorfrancis.com/books/mono/10.4324/9781003159773/restoring-justice-daniel-van-ness-karen-
heetderks-strong-jonathan-derby-lynette-parker>.

136 Robinson, G & Shapland, J, Reducing Recidivism: A Task for Restorative Justice? British Journal of
Criminology 337, 2008 as cited in Kirkwood, S, in 4 Practice Framework for Restorative Justice, Aggression
and Violent Behavior, 2022, Volume 63, <https://www.sciencedirect.com/science/article/abs/pii/S1359
178921001427>.
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important factors associated with reoffending, such as early offending, were taken into
account. They found that participants in two pilot adult community panel projects which had
restorative features were reconvicted less frequently and when an offence was committed it
was of a less serious nature than a matched control group that was processed by the courts.
The authors also made comparisons of reconviction rates for those who successfully
completed restorative justice schemes and those who did not and they found that those who
carried out the tasks given by the panels were less likely to reoffend. An important
finding by the authors is that processes where shame was used had higher r esi@reoffendmg
than those without.'>” However, the article is mainly based on the &amn of shame as a
way to prevent reoffending, neglecting the victim’s compensa@
Q

Rogan examines that criminal law is currently un %Qg significant transformations as part
of a wider reorienting of the role of the State, i ﬁ@criminal justice system. Rogan argues that
such crime control strategies are p 5 process highlighted by Ashworth whereby
governments seek to “break free” @the traditional categorisations of civil law, criminal
law, and regulatory law. In th{%ﬂcle, the author discusses the decline of criminal law in the
field of modern crime\é& Rogan suggests that criminal law is no longer the primary
means of preve 1@;} responding to violations of community standards. Techniques are
other than tlﬁaw are now used to respond to offending behaviour.'>® However, the article

clear@ that the victim is not the main focus of the processes, and acknowledges the

offender more than the criminal system would. The processes of restorative justice aim to

157 Maxwell, G & Morris, A, Restorative Justice and Reconviction 5(2) Contemporary Justice Review 133, 2002
as cited in in Cheurprakobkit, S & Khruakham, S, The Conflict Resolution Practice as a Community Justice
Alternative _in _ Thailand, —Contemporary Justice Review, 2021, Volume 24, Issue 4,
<https://www.tandfonline.com/doi/abs/10.1080/10282580.2021.1967150>.

158 Rogan, M, Crime Control without the Criminal Law? Perspectives on Emerging Strategies of Dealing With
Crime—~Part I, (Irish Law Times, 2007), 25, 23. As cited in Sarre, R, Preventing Crime: What We Know, and
What We Need to Do, Palgrave Macmillan, 2024..
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prevent offender recidivism, to give a greater victim satisfaction and to act as a less costly

alternative to imprisonment.

2.3 Summary of Existing Gaps in Literature

The literature reviewed in this chapter proffer various perspectives to the issue of criminal
justice system. Western scholars and authors arrived at their conclusions from the, Western
jurisprudential perspective and sociological prism. The few that focused on exi criminal
justice systems of traditional African, subjugate and subsumed the, African concept of
restorative justice system under the western concept. This conclusi Western author is
jaundiced and it is an attempt to put the African continen@égain under the colonial
masters by stating that if at all there was African concept @;torative justice, it has its origin

in the Western concept. The South African T lb%)mmission favoured the African

Concept of restorative-rehabilitative approawlme and injustice.

Though some of these authors in th&&ks, did actually touch on the concept of restorative
justice but none sufficiently '@%the concept of restorative justice to the victims of crime
which forms the basis Bb%research work. In the light of this, this work shall fill in the
missing gaps ye f@vered by the exhaustive review of the available literature. Victims of
crime find ig*difficult to come to terms with their trauma, loss, and grief. Instead of the
Nige%&prudence on justice system to give victims legal rights and a role at the heart of
the system, the victims are reoffended not only by the offender and the system, but also by

practitioners who reopens the grief, trauma, loss and pain of the victim

While individuals could sue in civil cases to recover losses resulting from wrongdoing, it was

the state that ensured that punishments for wrongdoing responded to criminal harm as an



injury to the values of a stable society. Victims are expressly not made parties, interveners, or
even observers in any criminal justice proceedings. No right to seek a judicial remedy, no

claim for damages, and no appeal arises if victims’ rights are infringed.

It is my humble view that though judges are required to assure themselves that the offender is
capable of paying a fine before imposing it, there should be a mechanism put in place by the
government to ensure that victims of crime are adequately compensated regardless of the
ability of the offender to compensate the victim. By so doing, the hitherte quagmire being
faced by the court as to the capability of the offender to make substantral amend will not
prevent the court from ordering restitution. The preference~for testitution orders builds a
desirable incentive into the criminal justice system even jif doing so would amount to

importing civil justice concepts into the criminal justi€e,System.

Restorative justice offers a new perspective to the traditional criminal justice system which
focuses mainly on the offender neglecting the victim of crime. While justice is interpreted as a
process of finding solutions to problems that occur in a criminal case where the involvement
of victims, the community, and perpetrators become important in efforts to improve, reconcile
and guarantee the sustainability of the improvement effort, some of the reviewed literature did
not appraise the concept in that direction while others only scratch the surface without an in

depth appraisal of restorative justice. This work shall supply this missing gap in the literature.

Restorative Justice focuses on community restoration and reparation by way of the
cooperative gathering of parties involved in the wrongdoing which increases the probability
of a successful transformation at both the community and individual level. However, Zehr

explains that restorative justice processes involve, to the extent possible, those who have a



stake in a specific offense and to collectively identify and address harms, needs, and

obligations, in order to heal and put things as right as possible.'>’

This work shall by way of extension, provide the victim an opportunity for engagement and
decision-making in the restitution process of which the victim is denied under the traditional
criminal justice system, which will also enhance theoretically the community's well-being
without necessarily requiring forgiveness or reconciliation with the offender. It is my
considered opinion that retributive justice is not entirely bad and restorative justice on its own
cannot sufficiently satisfy the interest of all parties inclusive of the community or State as the
case may be. In this regard, this work shall suggest that there should a synergised justice
system that will take care of the interest of all parties. This is considered missing in the
reviewed literature and this work shall substantially introduce the opportunity for reparation
of harm at the community level which would consequently provide formal and sanctioned
methods for communities to actively seek and respond to voices of marginalized communities

and/or groups in the presence of systemic and persistent injustices.

2.4 Conceptual Framework

The concepts embedded)in restorative justice are very important for healing the pains of the
victims of genme. This conceptual framework is an exploration of some theoretical
propesitigns that have contributed to the emergence of restorative justice which might be of
importance and relevance to the Nigeria concept of restorative justice. In other to fashion out

an improved justice system, western restorative justice and the Nigerian traditional and

159 Zehr H, The Little Book of Restorative Justice. (Simon and Schuster, 2015), 2015 as cited in Hazrati, M &
Heffron, RJ, in Conceptualising Restorative Justice in the Energy Transition: Changing the Perspectives of
Fossil Fuels, Energy Research & Social Science, 2021, Volume 78, <https://www.sciencedirect.
com/science/article/abs/pii/S2214629621002085>.
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informal dispute resolution mechanisms are discussed. The conceptual framework are

thematised and discussed as follows:

2.4.1 Restorative Justice

Restorative justice is a theory of justice that emphasizes repairing the harm caused by
criminal behaviour of the offender. Practices and programs reflecting restorative pu&es will
identify and take steps to repair harm. Restorative justice involves all st lders and
transforms the traditional relationship between communities and gove nt, in respect of
crime. The goal of restorative justice is to bring together those mos@c ed by the criminal
act: the offender, the victim, and community members i %adversarial process to
encourage offender accountability and meet the needs @16 victims to repair the harms
resulting from the crime.! be

Restorative justice of any kind share comm res that have to do with the parties, goals
and objectives. By bringing together 9ffe§>s, victims, families and other key stakeholders in
a variety of settings. From a restor{@ustice perspective, rehabilitation cannot be achieved
until the offender acknowle’d@%e harm caused to victims and communities and makes
amends.'®! Restorative\@% programs are generally voluntary in nature and require
offenders, if t 31’\553 participate, to admit responsibility for the illegal act. It helps
offenders to @erstand the implications of their actions and provides an opportunity for them

to bf@onnected to the community. The most common programs typically associated

160 Bergseth, KJ. & Bouffard, JA, The Long-Term Impact of Restorative Justice Programming for Juvenile
Offenders, Journal of Criminal Justice, 2007, 35(4):433-451 as cited in Breedlove, M, Choi, J & Zyromski,
B, in Mitigating the Effects of Adverse Childhood Experiences: How Restorative Practices in Schools Support
Positive Childhood Experiences and Protective Factors, The New Educator, 2021. Volume 17, Issue 3,
<https://www.tandfonline.com/doi/abs/10.1080/1547688X.2020.1807078>.

161 Bazemore, G & Umbreit, MS, Balanced and Restorative Justice for Juveniles: A Framework for Juvenile
Justice in the 21st Century. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs, Office
of Juvenile Justice and Delinquency Prevention, 1997 as cited in Brown, MA, We Cannot Return To “Normal”:
A Post-Covid Call For a Systems Approach to Implementing Restorative Justice in Education (RJE), Laws,
2021), Volume 10, Issue 3, <https://www.mdpi.com/2075-471X/10/3/68>.
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with restorative justice are conflict-resolution programs, mediation, victim-impact panels,
circle sentencing, victim—offender mediation, community reparative boards and family group
conferences. It seeks to use peaceful approaches to disagreements, conflicts and violations of

the social order.

Restorative justice generally refers to a paradigm that is a major alternative to &tributive
justice. Restorative justice theories explicitly or implicitly use crime as the pgi point of

reference and, in most theories, the targets for the application of restorat<

offences, white-collar crime or property crime. However, commu i
%

justice principles to deal with minor crimes like loitering

ustice are violent
an apply restorative
, anti-social behaviour,
vandalism, etc. Unlike traditional criminal justice th ased on adversary system,
restorative justice focuses on reconciliation amo @mies and restores individuals and
communities to their original position before rime. It does not necessarily conform to
predominant perspectives on the adm.in@ of law. If there are cultural differences within
a nation or a community, or when&‘%ﬂministration of law or the law itself is inconsistent

with internationally recognii@uman rights, restorative justice can be a useful adjunct to

other legal philosophiesQ
C

24.2 Victin@gy
A Vi% person injured, duped, harmed, or killed as a result of an accident, crime or other
event or action to the extent that he feels helpless or passive in the face ill-treatment or
misfortune.'®? A victim is any person who individually has suffered harm as a result of the
offender’s action or inaction that are in violation of criminal laws, such as substantial

impairment of his fundamental rights, mental or physical injury, economic loss, emotional

162 Canadian Department of Justice, Definition of a Victim, 2008, <https://www justice.gc.ca>.



suffering or economic loss. In other words, a victim is an individual who has suffers harm
ranging from property damage, emotional or physical injury or economic loss as a result of a
crime committed by the offender. Victim of crime also includes the dependant of the direct
victim, immediate family and persons who have suffered harm while helping the direct victim
out of danger or a person that acts to prevent victimisation regardless of the familiar
relationship between the perpetrator and the victim, or apprehended, prosecuted or &Victed.
In criminal proceedings, victims of crime are not parties to criminal proceedings, but they
play very important role in criminal justice process, the evidence Kv&)‘m 1s the most
important if the prosecution will succeed in his case. Victims o @e can exercise their
rights while an offence is being investigated or prosecuted, %e the offender is going
through the corrections process. In Payne v. T ennesse,l@Qpreme Court of the United
States first recognised the right of crime victims t victim impact statement during the
sentencing phase of a criminal trial. The vigti %pact statement of the victim is sacrosanct

O

and of great importance to criminal trial. &
N
&

Restorative justice seeks to ﬁ@mlcable solution to victims’ suffering and trauma such that
will be acceptable to Q&ons concerned. Most practices in restorative justice seek to
address victim '@ to understand victim perspectives. One problem with this is that
many practi@ers themselves do not accurately understand those needs of the victim and
their@ ives. Victims have two primary needs after the restoration of physical safety and
the alleviation of imminent threat. Most practices in restorative justice seek to address victim
needs and to understand victim perspectives. One problem with this is that many practitioners
themselves do not accurately understand those needs and perspectives. Victims’ perspectives

can only be felt and articulated by the victims.

163 1U.S. 808 (1991).



The traumatic and emotional impacts of victimisation can be summarized as grief, fear, guilt,
anger shame. Victims’ perspectives can only be felt and articulated by them. Since every
experience is different, victims are the only people who can tell their own story, the grief they
experience, the pain as well as the shame and anger. They need to be able to organize these
feelings and thoughts into a working narrative so that they can begin to integrate $ event
into their lives.'®* The cognitive reactions are as a result of the emotional Qnses that
manifest through a lack of a sense of control, frustration, confusion, /{V\Qﬂysness and an

inability to understand not only what happened but why it happene Q

The victims’ need for justice is a demand by victims @ocial acknowledgment of their
suffering and the fact that they have been violat @ehumanised. It is remarkable how
victims of all kinds of crime can adapt to the.c uent unfriendly situations. It is significant,
however, that many succumb to h(:p’e\' %s, faithlessness, despair and disbelief in the
criminal justice system that event&a{?}-victimise.l“
Q

Restorative justice shoﬂb&p victims reclaim their power and influence in designing their
current and fut é@therefore, the empowerment of victims is a crucial factor in victim

services and@tts. They need a voice, a role and sometimes an advocate in whatever happens

O
« VYY)

164 Heather S, Barnes, GC, Braithwaite, J, & Sherman, SW, Experiments in Restorative Policing: A Progress
Report on the Canberra Reintegrative Shaming Experiments (RISE). Canberra, Australia: Australian National
University, 1999 as cited in Braithwaite, J, Macrocriminology and Freedom ANU Press, 2022,
<https://library.oapen.org/han/20.500.12657/53117>.

165 Umbreit, MS, Crime Victims Confront Their Offenders: The Impact of a Minneapolis Mediation Program,
Journal of Research on Social Work Practice, 1994, 4(4):436—47 as cited in Jonas, J, Zebel, S, Claessen, J
& Nelen, H, The Psychological Impact of Participation in Victim-Offender Mediation on Offenders: Evidence
for Increased Compunction and Victim Empathy. In Jonas, Zebel, JS, Claessen, J & Nelen, N— Sec. Forensic
and Legal Psychology, 2022, Volumel2,
<https://www.frontiersin.org/journals/psychology/articles/10.3389/fpsyg. 2021.812629/full>.

166 National Center for Mental Health Promotion and Youth Violence. An Introduction to Restorative Justice.
Washington, DC: U.S. Department of Health and Human Services, Substance Abuse and Mental Health
Services Administration, 2009. <http://www.promoteprevent.org/publications/prevention-briefs/introduction-
restorative justice>.
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to them in the aftermath of victimization. They need to regain control over their lives and a
sense of power in shaping their future. Their victimization occurred as a result of the offender

167

taking power away from them and exerting control over their person or property.'®’ Power is

often further diminished when the criminal justice system takes control over their lives in the

“processing” of justice particularly when they are rendered into mere witnesses in their own

A
S

Circle sentencing otherwise known as peace-making circles, is here parties to a

cases. 168

2.4.3 Circle Sentencing

crime talk about resolution that is premised on restorative ju erwise known as talking

circle. The “circle” includes offenders, crime VlCtlmS%T s and family, communities,

justice and social service personnel (including lag@udges and police) and community

residents that are interested in restorative justi ’b

’&\

The goals of circle sentencing J \le promoting empowering victims; providing an
opportunity for the offendet &ke amends; healing for all affected parties; giving the
community members, ‘@lles and offenders a chance to discuss the event and share
responsibility 1 1@§constructive resolutions as well as building a sense of community by

promoting a%haring community values.

Braithwaite, J, Crime, Shame, and Reintegration, Cambridge, England: Cambridge University Press, 1989 as
cited in Carrabine, E, Cox, P, Crowhurst, I, Ronco, AD, Fussey, P, Sergi, A, South, N, Thiel, D
&  Turton, J, Criminology: A  Sociological  Introduction, London, Routledge, 2020,
<https://www.taylorfrancis.com /books/mono/10.4324/9781315123509/criminology-isabel-crowhurst-anna-di-
ronco-anna-sergi-eamon-carrabine-pam-cox-isabel-crowhurst-anna-di-ronco-pete-fussey-anna-sergi-nigel-
south-darren-thiel-jackie-turton>.

168 Emma, C & Cameron, A, Writing the Circle: Judicially Convened Sentencing Circles and the Textual
Organization of Criminal Justice, Canadian Journal of Women and the Law, 2007, 19(1):1-35 as cited in
Humer, K, Virtual Justice?: An Analysis of Access to Court for People Experiencing Homelessness, Thesis,
2024, <https://scholars.wlu.ca/etd/2703/>.
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At the talking circle, discussions in the circle usually involve the use of a talking piece. Only
the person talking is allowed to speak, while everyone else must be respectful as the speaker
shares his or her experience of the incident. This is a healing circle for the victim as well as
for the offender. A follow-up circle is set up to monitor the progress of the offender. Circles
have been used in response to serious and violent crimes, but circles are often labour-
intensive and require a substantial amount of time and effort from invested parties.

Effective circles depended on the use of a speaking piece, which guaranteed articipant

uninterrupted speech, and on a skilled circle keeper who established K@amed ground

O
N

2.4.4 Shame and Remorse Q

rules.

Shame is a cultural phenomenon which can be m@wd punitive by both offenders and
those who seek to shame others. Shame that s as a result of an external force such as
judgment by others may be resented l.)y énder and consequently reactivate and reinforce
a desire by the offender to join wit @munities of offenders to fight against the people that
blame them in anti-social wﬁ@%er than seek more benign methods of re-integration into
society. !¢ QQ

Certain theorie '&tices of restorative justice focus on shame for an offender and this is
problematic.@nat is critical is whether one’s action is the precipitator of shame or whether a
persa&/ emed to be shameful. How one deals with shame has two aspects. It can be
positive if it motivates one to modify behaviour in conformance to positive relationships
within a community and then the community and the person shamed puts the action that has

been shamed in the past. The negative results of shame often outweigh positive motivations

169 Umbreit SM, Greenwood, I, Fercello, C & Umbreit, J, National Survey of Victim—Offender Mediation
Programs in the United States. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs,
Office of Victims of Crime, 2000 as cited in Pakes, F, Comparative Criminal Justice, London, Routledge,
2024. <https://www.taylorfrancis.com/books/mono/10.4324/9781003390688/comparative-criminal-justice-
francis-pakes>.
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because it can result in anger and resentment because it is stigmatizing and degrading. If
shame comes from an internal feeling of conscience, usually as a consequence of feelings of

guilt, then it may lead to a sincere way to finding something to show remorse.

2.4.5 Family Group Conferences
These are facilitated discussions that allow those most affected by a particular crir&like the
victim, the offender, and the family and friends of both, to discuss the impact @:rime and

decide how the offender should be held accountable for the unwholesome &b he concept

was subsequently and has been implemented in several models. In @e and and Australia
and to a lesser extent in the United States, Family Group ferences is extensively used
today as a formal juvenile sanction, including communitie irginia, Pennsylvania, Florida,
Montana, Indiana, Mexico, Maine, Minnesota andg@~ t.171
O
\®
According to Braithwaite, Family Gfou kerencing is principally from the theory of re-
integrative shaming. He argues tha@le are generally deterred from committing crimes by
two informal types of social rol: conscience and fear of social disapproval and that the

consequences imposed %ily members, friends, or other individuals are more important

¢

170 Umbreit SM, Family Group Conferencing: Implications for Crime Victims. Washington, D.C.: U.S.
Department of Justice, Office of Justice Programs, Office of Victims of Crime, 2000 as cited in Maryfield, B,
Przybylski, R & Myrent, M, Research on Restorative Justice Practices, Justice Research and
Statistics Association, 2020, <https://d1wqtxts1xzle7.cloudfront.net/80374294/jrsa-research-brief-restorative-
justice-libre.pdf?1644195462=&response-content-disposition=inline%3B+filename%3DResearch on
_Restorative Justice Practice.pdf&Expires=1749613852&Signature=bcgrTwWr-kIt1r3tcnCtVERDS
A49bWX~XET7elWImh4y3nNZOxJtIVmgsx7uN-4AY gvfwPxE7GuCpfIBCESKNOBS8JCrTCkZq37
HsIEoSBQgO0PorqYtzoT2¢j02EMsSE0~NoYdIl 1 m46pDfGmSxNTcSPbsXEc53Usyv~FebTIBjKCe
BvX5Sm9FFDX6-9vHhHIG3NVS7zuZFMcqA0-1dvCxz~LF6vB4s1g8TWI1050XsNLybK gRx~PsWuU9nRI1
~WtY354N9jvin0OrHn04BvrG4PvnOHdI 7nbUINoVPJ6HCFvy9aJgkHI4dGFCJ2P4911 DanNRO1zHPd0
~77PYP06jzD9g  &Key-Pair-1d=APKAJLOHF 5GGSLRBV4ZA>.

17l Edmund, MG, Olivares, K & Kroovand, N, Restorative Justice Conferences as an Early Response to Younger
Offenders: Final Report on the Indianapolis Experiment. Washington, D.C.: U.S. Department of Justice,
Office of Justice Programs, Bureau of Justice Assistance, 2000 as cited in Wood, WR, Suzuki, M & Hayes H,
in Restorative Justice in Youth and Adult Criminal Justice, Oxford Research Encyclopaedias, 2022
<https://oxfordre.com/criminology/display/10.1093/acrefore/9780190264079.001.0001/acrefore-97801902
64079-e-658>.
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effective and meaningful to an offender than those imposed by the legal system. The purpose

of this process is for the offender to face the human impact of his or her crime.

Family Group Conference begins when the offender, the victim and their supporters are
brought together with a trained facilitator to discuss the incident and the harm it has caused. It
commences with the offender describing the incident and each participant des&ng the
impact of the incident on his or her life. The victim is then given the opport ity¢to express
feelings, ask questions about the offence, and identify desired outcomes fr e conference.
All participants may contribute to the process of determining ho «fender might best

repair the harm.!”? Some agreements require the offender t commumty service or

call for other actions such as improving school atte@:e, completing homework, or

performing chores at home or school. 6’6

In Canberra, Australia, an evaluati.on \tﬂe Re-integrative Shaming Experiments also
reported high levels of victim sati&ﬁg\m and showed positive changes in the attitudes of
offenders, but the impact of @p conferences on recidivism remains under investigation.
Finally, the Indianapo@torative Justice Experiment found that group conferences
produced high 1 'a@atisfaction among participants and promising recidivism results.'” In

the United S@s, an evaluation of police-run conferences in Bethlehem, found high levels of

172 Umbreit, SM & Robert, BC, The Impact of Mediating Victim-Offender Conflict: An Analysis of Programs in
Three States. (Juvenile and Family Court Journal, 1992) 43(1):21-28, as cited in Jonas, J, in Opening the Black
Box of Victim-Olffender Mediation: Does Participation in VOM Reduce Offenders’ Risk of Reoffending and, If
So, How? Ipskamp Printing Enschede, 2024, <https://ris.utwente.nl/ws/portalfiles/portal/469447858/
Manuscript_Jiska Jonas-VanDijk 20-12 .pdf> (Accessed on 30th December, 2024).

173 Heather, S, Barnes, GC, John Braithwaite, J, & Sherman, LW, Experiments in Restorative Policing: A
Progress Report on the Canberra Reintegrative Shaming Experiments (RISE), (Australian National University,
1999) as cited in Gavrielides, T, Restorative Justice Theory and Practice: Addressing the Discrepancy,
Amazon, 2020, <https://www.rj4allpublications.com/product/rj2edition/>.
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victim satisfaction and some evidence of reduced reoffending for person offences, but not

property offences.!’

2.4.6 Compensation

It is a form of personal reparation disbursed to the victim of crime by the offender upon the
order of the court after conviction of the offender with a view to preventing &unjust
enrichment of the offender as well as effectively ensuring that the victim is re Q as far as
possible to the status quo ante criminem.'’> Compensation is typically the,act of rewarding

someone for his loss, damage or injury, in some cases, it is the mo

a ded to someone in
recognition of pain, suffering, injury or loss. In most casessmcompensation means money,
which the victim is given to alleviate the victim’s suffe 0ss, injury or trauma. Victim
compensation is a direct financial reimburseme %Qvictim for the loss or damage that
resulted from a crime.!’® It is a pecuniary at is awarded to an individual who has
sustained an injury, such as workerslc@aﬁon in order to replace the loss caused by the
injury. It may also be from the in@e company being the amount paid to the victim of

crime to make the victim feel T after injury or loss.!”’

2.4.7 Crime Rec?;@qity

Responsibili@efers to how all peoples behave with respect to each other in everyday life and

in th@fgls in the public sphere. Responsibility leads to consequences which should be

174 Paul, M & Benjamin Wachtel, B, Restorative Policing Experiment: The Bethlehem, Pennsylvania, Police
Family Group Conferencing Project. Pipersville, Pa.: Community Service Foundation, 1998.

175 Section 6 of the South African Service Charter for Victims of Crime provides that ‘Compensation’ refers to
an amount of money that a criminal court awards the victim who has suffered loss or damage to property,
including money, as a result of a criminal act or omission by the person convicted of committing the crime.

176 Rainn, Crime Victim Compensation, 2019, <https://www.rainn.org>.

177 Pate, K, Victim—Offender Restitution Programs in Canada. In Gavrielides, T, Restorative Justice Theory and
Practice: Addressing the Discrepancy, Amazon, 2020, <https://www.amazon.com/s?k=Restorative+justice+
theory+and+practice%3 A+Addressing+the+discrepancy&i=digital-text&crid=3JNBWHIM7A8OR &sprefix
=restorative+justice+theory+and+practice+addressing+the+discrepancy%2Cdigital-text%2C455&ref=nb_sb
noss>.
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based on mutual respect that can motivate people to act constructively because of a need to
belong and feel part of a group. All people have a desire to feel they have value and to feel
they can contribute to others. They also want to know that others appreciate them. There can
be two types of consequences: autocratic or relational. Autocratic consequences are perceived
by offenders as dominating or demanding. Relational consequences allow offenders to seek

ways to resolve their behaviours with those harmed.!'” \

2.4.8 Victim-Offender Dialogue (J
The purpose of victim-offender dialogue is to promote the un@ of the impact of

b

victimization on the victim; to help pursue answers to ViCtqu stions such as why they
were attacked or what happened to them; and to allow o@rs to express any remorse they
may have. Victim-offender dialogue is premised % al ideals: victims are asked to make
a statement of forgiveness to the offenders oint in the discussions.!” It is possible to
see the use of victim impact panels in.seuﬁﬁg or in educational sessions with inmates as an

N

extension of victim-offender dialogues
Dialogue often takes plage % time and can precipitate relationships between the victim and
offender(s). Vi 't@r not have particular connection to an individual offender but still
may find so@:omfort in telling their own stories. Both victims and offenders spend time in
prep at@gessions so that expectations are kept to a minimum and any safety concerns can

be addressed. Victims have an opportunity to talk about the impact of the crime they suffered

178 Schneider L. Anne, Restitution & Recidivism Rates of Juvenile Offenders: Results From Four Experimental
Studies, Criminology 24(3):533-52, 1986. In Petrich, DM, Pratt, TC & Jonson, CL, Custodial Sanctions and
Reoffending: A Meta-Analytic Review, Crime and Justice, 2021, Volume 50, <https://www.journals.
uchicago.edu/doi/abs/10.1086/715100>.

179 Polacsek M., Rogers E, Woodall W, Delaney H., Wheeler D. & Rao N., MADD Victim Impact Panels and
Stages of Change in Drunk Driving Prevention. Journal of Studies on Alcohol, 62:533— 52, 2001 as cited in
Thompson, K Joyce S, Do Victim Impact Panels Have Sustained Effects on DUI Recidivism? Laws, 2022,
<https://www. mdpi.com/2075-471X/11/2/28>.
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from with offenders and to hear back from them.'®® Volunteers are trained as facilitators for

victim-offender dialogue.

2.5 Theoretical Framework
After reviewing the available literature on criminal justice system, victimisation,
compensation, victim’s recovery and restorative justice, it has become expedient that there is
a lack of process-oriented research in the area to be covered by this research w, %ﬂl this
noticeable gap in the available literature, this theoretical review will ex rr&ej e applicable
theories on restorative justice so as to present a theoretical frame @t can enhance our
understanding of the jurisprudence of restorative justice. Oé

Q
2.5.1 Reintegrative Shaming Theory be
Reintegrative Shaming Theory Crime, Sh eintegration gives an account of why
restorative justice processes ought to pre §ime more effectively than retributive practices.
According to Braithwaite, the resto@nature of the theory has work in Asia and the West.
The reintegrative shaming thé@nakes the offender feels more remorseful and structure them
to do the right thing. s¢ of shaming in restoring justice is geared toward making the
offenders recon(h:@their victims or the community outside the traditional criminal justice
system whi%onsequently reduces the number of offenders that goes into the correctional
centr%%"greintegrative shaming theory, the offenders are made to regret and feel guilt of
their criminal actions, nevertheless, the theory protects their self-esteem which is not in any
manner damaged or battered by the restorative justice facilitators who share communal

relationship with both the offender and the victim.

180 Mercer D, Lorden R. & Lord J., Sharing Their Stories: What Are the Benefits? Who Is Helped? Paper
presented at the International Society of Traumatic Stress Studies, Chicago, 111, 1994.



In reintegrative shaming theory, the discussion of the consequences of the crime for victims
or the offender’s family structures shame into the conference; the support of those who enjoy
the strongest relationships of love or respect with the offender structures reintegration into the
ritual. It is not the shame of police or judges or newspapers that is most able to get through to

us; it is shame in the eyes of those we respect and trust.

The moral indignation that is crucial for reintegrative shaming theory is in two - denial of
one’s own shame, followed by projection of blame onto the offender. F rQe})articipants to
identify with the offender, they must see themselves as like the r rather than unlike
him. The moral indignation interferes with the identificatiga, bétween participants that is

necessary if the conference is to generate symbolic repara@ n our judgement, uncontrolled

repetitive moral indignation is the most importa%l@iment to symbolic reparation and
reintegration. (b

Restorative justice conferences wor.k %iting victims and supporters (usually family
supporters) of the victim to meet \(@e offender and the people who care most about the
offender and most enjoy thi&lder’s respect (usually including both the nuclear and
extended family, but no\@i ed to them). This group discusses the consequences of the crime,
drawing out th @ of those who have been harmed. Then they discuss how that harm

might be repaiked and any steps that should be taken to prevent reoffending.'8!

&

Restorative justice processes are “already heavy with shame” as a result of the simple process

of victims and their supporters talking about the consequences of the crime. In effect, that is

181 Ahmed, E, Shame Management through Reintegration (pp. 71-207). Melbourne: Cambridge University Press,
2001 as cited in Gomez, JA & Rucinski, CL, Promising Pathways From School Restorative Practices to
FEducational __ Equity, Volume 50, Issue 4, Journal of Moral Education, 2021.
<https://www.tandfonline.com/doi/abs/10.1080/03057240.2020.1793742>.
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182 makes a similar point on victim defensiveness: For individual victims, use of

all one needs.
such terms as ‘forgiveness’ and ‘reconciliation’ are highly judgmental, suggesting a devaluing
of the legitimate anger and rage the victims may be feeling at that point. Braithwaite think

that the best protection against the vices of moral lecturing and sarcasm is to do a good job of

inviting a large number of caring supporters for both the victim and the offender.

According to Ahmed, the core cardinal claims of reintegrative shaming are: (1)
tolerance of crime makes things worse; (2) stigmatization, or dis&@ outcasting
shaming of crime makes crime worse still; while (3) reintegrative s @g, disapproval of the

act within a continuum of respect for the offender, disap@ rminated by rituals of

forgiveness, prevents crime. Q

According to Sherman et al, offenders both re Q are observed to encounter more
reintegrative shaming in conferences than inc at conference offenders experience more
remorse and more forgiveness than cou énders, and are more likely to report that they

have learnt from the process that th@ people who care about them.

Q
2.5.2 Social Control Th@

This theory pl 'e)\gu, e hands of the communities where the crime is committed, the
responsibilit@r dealing with crime using the State system as a last resort. In other words,
soci@ theory states that for community acceptance and behavioural attitude to be

regulated and controlled, State’s intervention in criminal justice cannot replace the power of

182 Umbreit, M., Coates R.B. & Kalanj, B. Victim Meets Offender: The Impact of Restorative Justice and
Mediation, NY: Criminal Justice Press, p.4, 1994 as cited in Gavrielides, T, Restorative Justice Theory and
Practice: _Addressing __the _ Discrepancy, Amazon, 2020, <https://www.amazon.com/Restorative-
JusticeTheoryPractice discrepancyebook>.
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community ties.!®* According to Williams, the philosophy of community control should be
seen as “built of individuals and families” who have the power to promote positive change
and “demoralise” society with appropriate attitudes. He further states that “a communitarian
society would be based upon trust, respect, participation, responsibility, solidarity, and mutual

support community and not upon State’s threat, coercion or fear.”'®*

Inherent in this social control theory is the belief that antisocial and criminal iours can
be largely controlled or influenced simply by making use of the instrument of, socialization.
According to Hirschi, Socialization can potentially exert a positiv &ct and discourage
criminal behaviour in several ways, such as through presenti threat of punishment in
return for such behaviour, providing examples of @ive behaviours, or satisfying
psychological needs to remove the basic motivat%?criminal behaviour. Therefore, the
role of retributive justice may be seen as offerifig the threat in order to create a deterrent
through fear. However, this may not ?@ effective, and may not provide satisfaction to
victims. The social influences ma& come from more positive sources; with the social
pressures and influences that @a%e to exert pressure to comply with social norms through

\

restorative justice.
¢
Restorative j@ce is a rapidly growing phenomena in the field of justice and peace studies as

well @ninology. Zehr who is considered to be one of the founders of restorative justice,

183 Hirschi, T, Causes of Delinguency, (New York, Routledge, 2017). https://www .taylorfrancis.com/

books/mono/10.4324/9781315081649/causes-delinquency-travis-hirschi as cited in  Basto-Pereira, M &
Farrington, DP, Developmental Predctors of Offending and Persistence in Crime: A systematic Review of
Meta-Analyses, Aggression and Violent Behavior, 2022, Volume 65,
<https://www.sciencedirect.com/science/ article/pii/S1359178922000428>.

184 Williams, B, Victims of Crime and Community Justice. London, (England: Jessica Kingsley, Amazon, 2005)
as cited in Charman, S, Making Sense of Policing Identities: The 'Deserving’ and the 'Undeserving' in Policing
Accounts _ of  Victimisation,  Routledge, 2023,  <https://www.taylorfrancis.com/chapters/edit/10.
4324/9781003455318-7/making-sense-policing-identities-deserving-undeserving-policing-accounts-
victimisation-sarah-charman>.
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states that in a retributive justice framework, crime is an offence against the state, whereas in

a restorative justice framework, crime is viewed as a violation of people and relationships.!®

2.5.3 Defiance Theory

Zehr claims that “Disrespect begets disrespect” and few things communicate Qe ect as
effectively as the criminal exploitation of another human being.!3¢ Accofdi Sherman,
defiance theory has three propositions: &

1. Sanctions produce future deterrence of law breaking to the ex‘v%at offenders experience
sanctioning conduct as legitimate, that offenders have nds to the sanctioning agent
and community, and that offenders accept their sh@nd remain proud of solidarity with
the community.

ii. Sanctions become irrelevant to future law akmg (no effect) to the extent that the factors
encouraging defiance or deterrenceg}Q\f ly evenly counterbalanced.

iii. Sanctions provoke future.d@ of the law (persistence, more frequent or more serious
violations) to the ex@f offenders experience sanctioning conduct as illegitimate, that
offenders have @bonds to the sanctioning agent and community, and that offenders
deny thei%h and become proud of their isolation from the sanctioning community. In

other%’(bs sanctions provoke defiance of the law to the extent that offenders experience

N

185 Zehr H, Changing Lenses: Restorative Justice for Our Times, (25" Anniversary Edition), 2015 as cited in
Katic, B, Alba, LA & Johnson, AH, A Systematic Evaluation of Restorative Justice Practices: School Violence
Prevention and Response Journal of school violence, 2020, Volume 19, Issue 4,
<https://www.tandfonline.com/doi/abs/ 10.1080/15388220.2020.1783670>.

186 Zehr H, Justice as Restoration, Justice as Respect, Eastern Mennonite University, Harrisonburg, 2010,
VA p. 89 as cited in Denderen, MV & Wolf, MJF, Meetings Between Victims And Offenders Suffering From A
Mental Disorder in Forensic Mental Health Facilities: A Qualitative Exploration of Their Subjective
Experiences, The International Journal of Restorative Justice, 2023, 6(1), 13-44,
<https://research.rug.nl/en/publications/ meeting s between-victims-and-mentally-disordered-offenders-in-for>.



sanctioning conduct as illegitimate, and that offenders have weak bonds to the sanctioning
agent and community.
Sherman has woven propositions from the foregoing sections about procedural justice,
reintegrative shaming, and unacknowledged shame into an integrated theory of defiance and
has drawn the hypothesis that restorative justice processes are more likely to meet the

conditions of a proposition than traditional punitive processes. \

The evidence to date supports this. We have already seen that res@&"ve processes are

accorded high legitimacy by citizens, that they are better design power those with
§

strong bonds with the offender and that they outperfoQ court in inducing the

acknowledgment and discharging of shame for wrongdoin@

2.5.4 Theory of Unacknowledged Shame (b

Scholars like Ahmed have shown f.ro’r&ketical perspective on why restorative justice
should reduce crime based more 0\@§\nature of shame, reintegration and stigmatization as
practices. Ahmed in a study @%ﬂying among 1200 Canberra school children, shows that
bullies deal with shame‘@rglsforming it into anger, for example, victims acknowledge and
internalise sha '@they suffer persistent shame, while children who avoid both bullying
and being Vi@ized by bullies can acknowledge and discharge shame so that shame does not
beco%@eat to the self. Ahmed concludes that restorative processes may reduce crime

because they create spaces where there is the time and the tolerance for shame to be

acknowledged, something that is not normally facilitated in the formal courtroom context.

The problem with Braithwaite’s theory as propounded in his work is that it is just a theory of

shaming, with the emotion of shame left without being theorised. From this perspective,



therefore, a process is needed that enables offenders to deal with the shame that almost
inevitably arises at some level when a serious criminal offence has occurred.!®” According to
Scheff and Retzinger, being “ashamed to be ashamed”, is not an adaptive response. They
further state that shame is a normal emotion that healthy humans must experience because it
motivates to preserve the social bonds between the offender and the victim.!®® The problem is
“chronic self-blame and an excessive rumination over some objectionable behavio«r.While
taking this further, Scheff and Retzinger suggest that shame is more ly to be
uncomplicated when consequences that are shameful are confronted {&9{) ional repair

work is done for those damaged. Shame will become complicated as end into rage if it

is not fully confronted. O

Q

According to Retzinger and Scheff’s work, if w w@ world with less violence and less
dominating abuse of others, we need to t %ously rituals that encourage approval of
caring behaviour so that citizens will a %ide in being caring and non-dominating. When
hurt is communicated, shame is aclgég\:dged by the person(s) who caused it, respect shown
for the victim’s reasons for 'c@nunicating the hurt and respect reciprocated by the victim,
constructive conflict ha@&ed between victim and offender.
)
O

255 Proce(%el Justice Theory

Con% do not have all the procedural safeguards of court cases, yet there are theoretical
grounds for predicting that offenders and victims will find them fairer. Why? Conferences are

structurally fairer because of who participates and who controls the discourse. According to

187 Gilbert, P, The Evolution of Social Attractiveness and its Role in Shame, Humiliation, Guilt and therapy.
British Journal of Medical Psychology, 1997, 70, 113—147 as cited in Wu, X, Qi, J & Zhen, R, Bullying
Victimization and Adolescents' Social Anxiety: Roles of Shame and Self-Esteem, Child Indicators Research,
2021, Volume 14, pp, 769-781, <https://link.springer.com/article/10.1007/s12187-020-09777-x>.

188 Scheff TJ & Retzinger SM Emotions and Violence: Shame and Rage in Destructive Conflicts. Lexington,
MA: Lexington Books/D. C. Heath and Company, 1991.
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Paternoster and lovanni, a key way to show respect is to be fair, listen, empower others with
process control, and refrain from bias based on age, sex or race. More broadly, procedural

justice communicates respect.'®’

While the idea of reintegrative shaming communicates the disapproval of the continuum of
respect for the offender, criminal trials invite those who can inflict maximum damﬁon the
other side; conferences invite those who can offer maximum support to their @ide, be it
the victim side or the offender side. In other words those present are e&@ 0 be fair and

therefore tend to be fair. Citizens are empowered with process 0@,
=

under the control of lawyers. There is now quite a bit of eyide

ather than placed
that procedural fairness
predicts subsequent compliance with the law. In the circ@ance, Leary states that citizens

were more likely to comply with the law when t‘k@ themselves as treated fairly by the

criminal justice system.!° \Q(b

2.5.6 Communitarian Tradition '{é}y

This is a hybrid of commuﬁi@msm of Crawford!! linked to communitarian debates and

John Braithwaite’s nonﬁ@e theory of justice.!®” This theory emphasises the importance of a

mutual powers é@he State and the community which conceives the community as the

PN

_\»
189 Paternoster, R, & lovanni, LE, The Deterrent Effect of Perceived Severity: A Re-Examination. (Social Forces,

1886) 64(3), 751-777 as cited in Apel, R, Sanctions, Perceptions, and Crime, Annual Review of
Criminology, 2022, <https://www.annualreviews.org/content/journals/10.1146/annurev-criminol-030920-
112932>.

190 Leary, MR, Affect, Cognition, and the Social Emotions: A theory of Relational Devaluation. In J. P. Forgas
(Ed.), Feeling and Thinking: The Role of Affect in Social Cognition. (Cambridge, UK: Cambridge University
Press, 2000). In Dasborough, MT, Hannah, ST Zhu, W, The Generation and Function of Moral Emotions in
Teams: An  Integrative Review. Journal of Applied Psychology, 2020, 105(5), 433-452,
<https://psycnet.apa.org/record /2019-54270-001>.

191 Crawford A. The Local Governance of Crime: Appeals to Community and Partnerships. (Oxford: Oxford
University Press, 1999) 195 as cited in Gude, AD & Papic, N, Restorative Justice and Legal Culture
Criminology & Criminal Justice, 2020, Volume 20, Issue 1, <https:/journals.sagepub.com
/doi/abs/10.1177/1748895818796549>.

192 Braithwaite J & Strong H, Introduction: Restorative justice and civil society as cited in Joyce, P & Laverick,
W, Criminal Justice: An Introduction, London, Routledge, 2022, 4" Edn, <https://www.taylorfrancis.com/
books/mono/10.4324/9780429330537/criminal-justice-peter-joyce-wendy-laverick>.
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most important site of social regulation and crime control in society. The theory seeks to
make thecommunity active participant in the decision-making processes regarding crime, in
order to strengthen relationships and informal social control processes. It places a special
focus on problem solving and crime prevention issues. Under this theory, community
participation and involvement are projected within restorative justice vision. Though,

professionals are involved in decision making, but different roles to the ones tmlay in

criminal justice systems and traditional community policing. OQ
The emergence of communitarianism was primarily in the Ening countries that

follow the common law system and has spread to non-English, speaking countries and civil
law jurisdiction. The communitarian concept of restorat@\stice conceives the transfer of
power from the State to citizens and community. T e@asis of the communitarian tradition
theory is on the community cultural elemen mon law systems and socio-legal aspect
of criminal justice vis-d-vis the Verdi(.:t ' }By juries.!”® The views of this theory have been
incorporated into national legislating\ome English-speaking countries, and have served as

diversion from prosecution W@te aim of constituting a barrier to formal court proceedings

or to traditional punitiv&@%)ns.194
Q)

Though the %enan criminal justice system draws inspiration from the retributive school of
thought @;Qplaces emphasis on punishment of the offender, it is not surprising as the
philosophy of punishing criminals’ dates back to the Code of Hammurabi that has a-3,500

year ancient history which states that 'if a man destroys the eye of another man, they shall

193 Zinsstag, E, Teunkens M & Pali B, Conferencing: A Way Forward for Restorative Justice. Leuven, Belgium:
European Forum for Restorative Justice, 2011.

194 Crawford A and Newburn T, Youth Offending and Restorative Justice: Implementing Reform in Youth Justice.
(Devon: Willan Publishing, 2003) as cited in Bateman, T, The State of Youth Justice 2020: An Overview of
Trendsa _and Developments, The State of Youth Justice, 2020, <https://thenayj.org.uk/cmsAdmin
/uploads/state-of-youth-justice-2020-final-sep20.pdf>.
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destroy his eye. If he breaks a man's bone, they shall break his bone. If a man knocks out a
tooth of a man of his own rank, they shall knock out his tooth. The challenge is whether or not
the Nigerian justice delivery system should continue going this route of an almost
deteriorating justice system!®> which is fast becoming obsolete. In view of this development,

the Nigerian society needs the possibility of complementing the retributive justice system

with restorative justice system. \

2.5.7 State-Offender Compensatory Theory < )
Having critically examined the various existing theoretical framev@storaﬁve justice, it

is my considered view that the main essence of restorative @c is to fashion a means by
s

which the victims would be compensated for the loss s o as to mitigate the pains,

trauma, stress, misfortune forced on the victim no O%Qy the act of the offender but also by
the inaction or action of the State.'”® In crimimial justice context, compensation may be
understood both in the state ﬁnancial.pa ésense in respect of a victim’s loss or injury or
of the offender’s direct or indirect EK@&OH of stolen or damaged property or in the sense of
any offender or and in its di§c® sense of a purely monetary response distinct from the non-

monetary responses th racterize ‘reparation’ responses now widely associated with

restorative justi('.@
\?566

195 Lynd H. M. On Shame and the Search for Identity, New York: Harcourt Brace, 1958, 1% Edn as cited in
Gibson, M, The Shame and Shaming of Parents in the Child Protection Process: Findings From a Case Study
of an English Child Protection Service, Families, Relationships and Societies, 2020, <https://bristoluniversity
pressdigital.com/view/journals /frs/9/2/article-p217.xml>.

196 Hodgson D, The Profits of Crime and their Recovery, Cambridge Studies in Criminology. (London:
Heinemann, 1984) as cited in Hughes, C, Financial Investigation: Establishing the Principles of a Generic and
Effective Philosophy, ProQuest Dissertations & Theses, 2021, <https://www.proquest.com/ openview/
3e98844886f 9677109640b471f73876a/1?pqorigsite=gscholar&cbl=51922&diss=y>.

197 Elechi O, Victims Under Restorative Justice Systems: The Afikpo (Ehugbo) Nigeria Model. (International
Review of Victimology, 1999) 6: 359375 as cited in Olsen, J & Sarver, RS, How Restorative are You?
Introducing the Restorative Index, International Journal of Evidence-based Research, Policy, and Practice,
2022, Volume 17, Issue 6, <https://www.tandfonline.com/doi/abs/10.1080/15564886.2021.1942358 >.
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The Latin phrase, restitutio in integrum which means restitution to the original position, is
commonly used to refer to the remedy of restoring parties to the position they would have
been if the act had never existed.!”® The phrase has its principal resonance in private and civil
law. In a case where compensation is ordered to be paid to the victim of crime, one of the
debilitating factors is the offender’s limited means to pay the compensation ordered. That the
offender’s means are limited if the offender does not have the capacity to compensate the
victim as ordered. Without evidence of the value of the victims’ loss, it wil Q%cult to
reach definite conclusions about the adequacy of the appropriate compe s&og. n taking its
decision, the court is required, as in the case where it proposes to i a ine, to conduct an
inquiry that bothers on the offender’s means. Where it is fo éﬂer the inquiry into the
offender’s means that the offender is not in a strong @mal position to pay adequate

compensation, the court should make a compens %er on the State which will benefit

the victim of crime. (b
O

R
The compensatory order against th\@b which has to do with the allocation of public funds
to meet the gap between thé@lm’s theoretical civil remedy against the offender and the
unreality of its enforce@, is to make the State compensate the victim of crime for the
State’s failure '@t the civic right of the victim which the offender acts upon to
perpetrate hiﬁimlnal act.!” The reason for this view is implicit in the proposed justifications
for C{@ tim compensation schemes which argues that the commission of any crime is an
indication of the State’s failure in civic trust. According to De Greiff, civic trust is a condition

of social justice which describes the trust that citizens have of one another in a society that is

198 Bolivar D. Conceptualizing Victims’ Restoration in Restorative Justice, International Review of

Victimology, 2010, 17: 237265 as cited in Suzuki M & Jenkins, T, Apology—Forgiveness Cycle in Restorative
Justice, But How? International Review of Victimology, 2023, Volume 29, Issue 2,
<https://journals.sagepub.com/doi/abs/ 10.1177/02697580221079994>.

199 Broniatowski K, Compensation for Criminal Injury in Poland, International Review of Victimology, 1993,
Volume 2, Issue 3, <https://journals.sagepub.com/doi/abs/10.1177/026975809300200306>.
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predominantly well-ordered, and in which most social interactions are successfully (non-

violently) mediated between them and not by law.2%

The issue is that even if the state liability argument discloses no legal failure on the criminal
justice system’s part, the State fails in its social justice responsibility by her systemic failure
of betraying the civic trust that the citizens put in the State. Reviewing the reas&for the

compensatory order, it is my firm submission that in the commission of any crimghthe State is

,\(,

2.5.8 Suitable Theory for a Better Nigeria’s Criminal Justiee System

seen to have failed to protect its citizens adequately.

Determining which theory is more suitable for Nigeria's@inal justice system in terms of
restorative justice for crime victims depends on se e@tors, including the cultural context,
existing legal frameworks, and the needs of %Victims and offenders. In the context of
Nigeria’s criminal justice system, léesc,&ﬁv Justice Theory combined with elements of
victimology, may offer the most p&&;ﬁng framework for addressing the needs of victims
while fostering community'@ng and involvement. Additionally, integrating aspects of
Transformative Justice@%ocial Conflict Theory, could enhance the effectiveness of
restorative prac "@ddressing the systemic issues contributing to crime. Ultimately, the
best theory @ombination of theories may depend on the specific legal, cultural, and social
conta{/s@;guntered in different regions of Nigeria. Therefore a hybrid approach that values
retributive and restorative elements while remaining sensitive to victims’ rights and social

dynamics may be the most effective. In the circumstance, I hereby propose the Integrated

Justice Theory.

200 DeGreiff, P. Justice and Reparations as cited in Williams, R & Steil, J, The Past We Step Into and How We
Repair It” A Normative Framework for Reparative Planning, Journal of the American Planning Association,
2023, Volume 89, Issue 4, pp. 580-591, <https://www.tandfonline.com/doi/abs/10.1080/01944363.
2022.2154247>.
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2.5.8.1 Integrated Justice Theory: This theory represents a proactive attempt to synthesise
restorative and retributive justice principles to create a more holistic approach to crime and
conflict resolution. By recognising the value of both perspectives, practitioners can work
toward not only addressing the harm caused by crime but also promoting accountability and

preventing future offences.

The legal consequences of implementing restorative justice is not only &Qy protection of

2.6 Legal Framework

the offenders but also about the active involvement and the consen @ ictim. Restorative
justice has a narrow scope of application because it can on §d to address a selected
number of general crimes under specific circumstances. e of law enforcement officers
is very dominant in the implementation of restoratg@:e because they are the parties who

have the authority to accommodate the partigs j (@ved in the restorative justice process.?"!

’&\

The criminal justice system in Nig&(@\ight from the colonial era to date, has always been
prescribing punishments to t enders of crime with the sole aim of protecting the interest
of the offenders and t\b&e alone leaving out the victims of crime to wallow in the
excruciating p "s@yd as a result of the crime. The existing legal framework of the
contemporar@riminal justice system is embedded in the Nigerian Constitution and Statutes
on c;@%stice such as the Criminal Code Act and the Penal Code Act that focus mainly
on punishing the offenders of crime. While the Criminal Procedure Act state the procedures to
be adopted for the punishment of the offenders in the Southern part of Nigeria, the Criminal
Procedure Code on the other hand, state the procedures to be adopted for the punishment of

the offenders in the Northern part of Nigeria.

201 Orin Gusta Andini, Nilasari Nilasari & Andreas Avelino Eurian, Restorative Justice in Indonesia Corruption
Crime: A Utopia, Legality Journal Ilmiah Hukum, 2023, Volume 31, No. 1, pp, 72-90,
<https://ejournal.umm.ac.id>.



The efforts of all stakeholders including the courts, the public prosecution units of
government and the law enforcement agencies are mutually complimentary towards the
protection of the offender and the State’s interests, while that of the victim is abandoned,
neglected and treated as not important in retributive criminal justice system. In other words, it
is disheartening to note that the stakes of criminal justice in Nigeria, only hold the,offender
while the victim is abandoned to his/her fate and re-victimised by the criminal justice
apparatus when used by the State as mere tool to secure the convicti%@ offender and
thereby subject the offender to punishment to serve as deterrence to .
S

The fact that the Economic and Financial Crime ComeFCC) Act provides that the
proceeds of crime in financial crime cases be G@lted and forfeited to the Federal
Government of Nigeria?” is not an affirmati ¢ Nigeria’s justice system has embraced
restorative justice. Also that the prqv{s& f the Administration of Criminal Justice Act
(ACJA), to some extent provides f{%toraﬁon to the victims of crime, has not confirmed
that the Nigeria’s criminal j e system has in its entirety embraced restorative criminal
justice. It is noteworthy\@%ough the federating units in Nigeria have reluctantly embraced

ACIJA, they are f@-dragging as regards the implementation of its restorative provisions

that aim at r%@ing the victims of crimes to their status quo ante.

The legal framework of Nigeria’s justice system is patterned after the British legal framework.
Hence, it is divided into sub-system, with the federal law superseding every other laws of the
land. There are also local legal systems. The legal system in Nigeria is divided into criminal

and civil. The Act of the National Assembly as well as the House of Assembly of Lagos State

202 Section 21, EFCC ACT, 2004,



provide the provisions for restorative approaches to criminal justice system. The
Administration of Criminal Justice Act**> and the Administration of Criminal Justice Law of

Lagos State?%*

are the statute that pave way for restorative justice in Nigeria.

In Nigeria, the criminal justice system begins with a process and with three components such
as the police, the courts, and corrections (previously known as prisons). Under the Nigerian
criminal justice system, the first stage is the contact that an offender or a victj Qs with the
criminal justice system is the police, whose responsibility is primarily foQay enforcement

and investigation of the suspected offender and to effect arrest '@/ith their primary
assignment and their functions of keeping the peace. After t %igation of the police, the
date of the commencement of the court proceedings w@: given to the offender or the
suspect who becomes the defendant. The second %@bout the constitutional duty of the
court to conduct a fair and impartial trial. 2% ¢ the defendant is found not guilty as a

N

is convicted and sentenced to corr @al facility where he is held until he completes his jail
term. * A%
N
&
\‘,2:2}

result of the court trial, he is discharged @quitted. In case the suspect is found guilty, he

Chapter Three

Methodology

203 Section 467, Administration of Criminal Justice Act 2015.

204 Section 348, of the Administration of Criminal Justice Law of Lagos State

205 Oputa, CA, Crime and the Nigerian Society as cited in Ugwuoke, CO, Ajah, BO, Akor, L & Ameh, SO,
Cletus A. Lanshima: CA, Ngww EC, Violent Crimes and Insecurity on Nigerian Highways: A Tale of
Travelers' Trauma, Nightmares and State Slumber, (Heliyon, 2023), Volume 3, No. 10, <https://www.cell.com
/heliyon/fulltext/S2405-8440(23)07697-1>.
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3.1 Methodology Research Design

Methodology occupies an essential position in any research work, without which no analysis
of a subject matter can be carried out.?’ This view is supported by Lather, but with the
addition that historical perspective is essential to the study of any concept.?’” This chapter
shall present the data collection, research design and analytical framework that will be made
use of in this work in line with the cultural, socio-political, and ethical considerations,and data
collection in respect of restorative justice for the victim of crime. This rese %( shall

analyse a hybrid of the civil law tradition with a mix of restorative jus ic&lynents of both

the indigenous and contemporary legal systems, using qualitative gt ined through desk
h

reviews of existing literature. It shall compare and contra eNapplication, success, and
challenges of restorative justice practices in the three maj 4@)65 of Nigeria.
The research methods are both doctrinal @parative. It involves the use of existing

literature as well as comparative discours®, on’both the indigenous and contemporary justice
°

N

system. Research design is the stn@hg of investigation aimed at identifying variables and
their relationships to one and&& can be safely said that Research design is the framework

or plan for a study that@in collecting and analysing a set of data.?® This research shall

B

206 Cook, LD & Kamalodeen, VI, Combining Mixed Methods and Case Study Research (Mm+Csr) to Give
Mixed ~ Methods  Case  Study  Designs,  Journal of  Mixed Methods Research, 2020,
<https://www.researchgate.net/profile/VimalaKamalodeen/publication/351102015_Combining_Mixed_
Methods_and_Case_Study_ Research_ MMCSR_to_Give_Mixed_Methods_Case_Study Designs/links/611dc47f
169a1a01030f08b1/Combining-Mixed-Methods-and-Case-Study-Research-MM-CSR-to-Give-Mixed-Methods-
Case-Study-Designs.pdf#tpage=67>.

207 Lather P., Critical Frames in Educational Research: Feminist and Post-structural Perspectives. Theory into

Practice, 1992, 31(2), pp. 87-99 as cited in Kester, K, Global Citizenship Education and Peace Education:
Toward a Postcritical Praxis, Educational Philosophy and Theory, 2023, Volume 55, Issue 1,
<https://www.tandfonline.com/doi/full/10.1080/00131857.2022.2040483>.
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adopt the descriptive and explanatory approach which analyse and shape the restorative
justice practices of specific jurisdictions and state how legal culture influences restorative

justice developments.?%

This thesis will adopt amongst others, both primary and secondary data collections. While the
primary source includes the statutes for the regulation of the Nigerian criminal justi{esystem
such as the Constitution,?! the Administration of Criminal Justice Act,?!! e Act?!?
Economic and Financial Commission Act,?!? Code of Conduct Bureau anQT} unal Act,?!4
Independent Corrupt Practices and other related Offences Act,?!® Procedure of the
International Criminal Court, etc. The secondary source i &aw reports, textbooks,
journals and other materials such as the works of othe@lolars in the relevant areas of
restorative justice to the victims of crime, etc. T t@? essence of the use of primary and
secondary data as well as other research %@ ogy is to ensure that this thesis is well
researched so as to move the existing.k’n\'ége on restorative justice to the victims of crime
forward and give the legislative ,\‘fy\)f government a platform upon which to build a
reformed legislation that will @%all-encompassing justice not only to the offender but also
to the victims of crime as@ as to the State.

3.2 Analyti ethods

\/Q:Z}

209 Robert, C, Tamara, H, Sokhi-Bulley, B & Bohm, A, Research Methodologies in EU and International Law, Oxford:
Hart Publishing Ltd, 3™ edn. p. 39, 2011 as cited in Rashid, FM, Prosecutorial Discretion in the International
Criminal __ Court: Legitimacy _and _ the Politics _ of  Justice London, Routledge, 2021,
<https://doi.org/10.4324/9781003172086>.
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211 Administration of Criminal Justice Act, 2015.

212 Cap P19, Laws of the Federation of Nigeria, 2004.

213 Economic and Financial Commission Act, Cap E1 LFN 2004.

214 Cap C15 Laws of the Federation of Nigeria, 2004.

215 CAP 131 Laws of the Federation of Nigeria, 2004.
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The analytical methods to be used are secondary and tertiary data analysis using the content
analysis of texts gathered on restorative justice for the victims of crime. These consist of
public service reports some of which contained analysis and evaluations of the Legal Aid
Department of the Judicial Division of the Ministry of Justice and Human Rights and from the
mediation centres statistical reports and questionnaires. Questionnaires will be developed and
sent to the Heads of Department of these units and responses will be collected. The
information obtained through the questionnaire will lay bare the organi %1 setups,

caseload materials, operating philosophies and involvement with other K‘[o@e prosecutors

O
N

3.3 Comparative Analysis Q

and the defendant.

In order to sufficiently bring out the appropriate j %sttem for Nigeria, it is important to
compare the concept of restorative justice t %c im of crime in some other jurisdictions.
This is done by specifying the condit{o@ which two or more variables are compared. In
other words, comparative research,{gg\esearch that compares and contrasts how a thing is
done in one place or by one & Qofpeople or members of one society with the way the same
thing is done in a dif@%ay or by a different group of people or society generally at
around the sam 1®The main advantage of this approach to this thesis is that it will offer
a way of un@tanding the concept of restorative justice to the victim of crime by bringing
out %Q;Qgression or regression of the concept under the prevalent Nigerian legal
jurisprudence. Through this method, the protection of the restorative Justice to the victim of

crime during the traditional concept are compared alongside the international human rights

laws and standards. This method will be adopted so as to know the degree of the victims’

216 Norman K, Denzin & Yvonna, Lincoln, S, Collecting and Interpreting Qualitative Materials, Thousand Oaks:
Sage Publications, 2017, 5™ edn, as cited in Savin-Baden, M, & Major, C, Qualitative Research: The Essential
Guide to Theory and Practice, London, Routledge, 2023, <https://doi.org/10.4324/9781003377986>.



https://www.taylorfrancis.com/books/mono/10.4324/9781003377986/qualitative-research-maggi-savin-baden-claire-major
https://www.taylorfrancis.com/books/mono/10.4324/9781003377986/qualitative-research-maggi-savin-baden-claire-major
https://doi.org/10.4324/9781003377986

plight and the protection of both the national and international laws, without which the human

society becomes a jungle of survival of the fittest.?!”

3.4 Sources of Data
The data that will be used in this work are from primary and secondary sources and they will
be sourced not only locally from Badeku village, via Ibadan, Oyo State and Itapa{illage in
Ekiti State of Nigeria, but also internationally. In Nigeria, data will be source eminent
scholars and traditional rulers. In the United Kingdom, data would, be\ collected in the
Criminal Injuries Compensation Authority (CICA), a body that ith compensation
claims from people who have been physically and mentally-i ﬁbecause they were the
victims of violent crimes in England, Wales and Scotlanrtlcularly at its London office.
Secondary sources include periodicals, work O%Qjoumal articles, conferences and
proceedings of courts/tribunals, interviews rs and other related published works. The
research methodology for this work V\./ﬂl both primary and secondary based on the author’s
ethnographic experience, field sur@d literature review from academic books, journals
and internet sources form tl%@ of this data.

N
3.5 Data Analysi ’&
Data analysi@ts the data collected together for the purpose of easy handling, management,
trans@ and interpretation of output, the data will first be manually transcribed and
thematically arranged for easy discussion. The transcriptions of the audio recorded data were
expected to be huge and the process will take a long time to complete. The transcribed data

will be produced as a discussion document with verbatim quotations from participants. The

27 Holland J. & Webb J., Learning Legal Rules, New York: Oxford University Press, 2018, 9" edn, p. 68, 2018 as
cited in Kapardis, A, Psychology and Law, Encyclopaedia of the Philosophy of Law and Social Philosophy, 2023,
pp. 2882-2889, <https://doi.org/10.1007/978-94-007-6519-1_108>.
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objective is to ensure that the transcribed data are true reflections of the issues covered during

the interview sessions.

The traditional methods of data analysis vary from simple methods of data collection to data
presentation, data differentiation and this analysis will be used to determine the sets of
variables or those determining optimal solutions. It will also be used to generalise results from
a larger sample population so as to have a more structured data collection. h this
approach, I will be able to collate data through questionnaires and intg @ , trace the

behaviour of particular interviewee, explore patterns of interaction and &{ify sequence of the

data collected.?!® %

This research work will adopt both primary and secondar@rces of data collection by using
various survey methods ranging from admini t@ of questionnaires; focus group
discussions; face to face interviews, teleph i 1ew and the internet. The interviews and
the focus group discussions will be .c%\'ﬁl on the elders of Badeku village, via Ibadan,
Egbeda Local Government Area O@ State and Itapa, Ekiti, Oye Local Government Area

of Ekiti State, Nigeria so a'@e icit the subjective opinions, meanings and answers that

research subjects give t&é:arch questions that are being investigated.

In the wordi @Jme & Morgan, elements can be people or group of people or even

families of@ oration or objects, or measurements whose properties are analysed as a result

of wthey are called population.?!® The selected techniques will help in learning from the

218 Onabajo O, Foundations of Communication Research, Sibon Books Ltd., Lagos, 2011, p. 141, 2011 cited in
Okocha, DO, Onobe, MJ & Alike, MN Handbook of Research on Connecting Philosophy, Media, and
Development in Developing Countries, |Gl Global, 2022, <https://books.google.com.ng/books>.

219 Krejicie, RV & Morgan, DW, Determining Sample Size for Research Activities, (A. & M. University, 1970), pp.
607-610 as cited in Akour, IA, Al-Maroof, RS, Alfaisal, R & Salloum, SA, A Conceptual Framework For
Determining Metaverse Adoption in Higher Institutions of Gulf Area: An Empirical Study Using Hybrid SEM-ANN

Approach, Computers and education: Artificial Intelligence, 2022, Volume 3, <https://doi.org/10.1016
/j.caeai.2022.1000522022>.


https://scholar.google.com/citations?user=XSchokIAAAAJ&hl=en&scioq=Robert+Cryer,+Tamara+Hervey,+Bal+Sokhi-Bulley+%26+Alexandra+Bohm,+Research+Methodologies+in+EU+and+International+Law&oi=sra
https://scholar.google.com/citations?user=yXtlYAYAAAAJ&hl=en&scioq=Robert+Cryer,+Tamara+Hervey,+Bal+Sokhi-Bulley+%26+Alexandra+Bohm,+Research+Methodologies+in+EU+and+International+Law&oi=sra
https://scholar.google.com/citations?user=j_VTsyAAAAAJ&hl=en&scioq=Robert+Cryer,+Tamara+Hervey,+Bal+Sokhi-Bulley+%26+Alexandra+Bohm,+Research+Methodologies+in+EU+and+International+Law&oi=sra
https://books.google.com/books?hl=en&lr=&id=XWV2EAAAQBAJ&oi=fnd&pg=PR1&dq=Onabajo+Olufemi,+Foundations+of+Communication+Research&ots=91fHwj9jFz&sig=m2rIoYt4EA3VNt33cTYJRRkGObo
https://books.google.com/books?hl=en&lr=&id=XWV2EAAAQBAJ&oi=fnd&pg=PR1&dq=Onabajo+Olufemi,+Foundations+of+Communication+Research&ots=91fHwj9jFz&sig=m2rIoYt4EA3VNt33cTYJRRkGObo
https://scholar.google.com/citations?user=sfuE1LYAAAAJ&hl=en&oi=sra
https://scholar.google.com/citations?user=3gEax40AAAAJ&hl=en&oi=sra
https://www.sciencedirect.com/science/article/pii/S2666920X22000078
https://www.sciencedirect.com/science/article/pii/S2666920X22000078
https://www.sciencedirect.com/science/article/pii/S2666920X22000078

people, in exploring and capturing the range, depth and circumstances of their actual point of
view as regards restorative justice to the victims of crime. The techniques that will be adopted
will be inventive, in the sense that they will allow room for modification with the progressive
revelation of information, while maintaining flexibility and adaptability. The procedure
engaged remained systematic, and the accuracy of the findings was facilitated through the

triangulation of diverse methods and information sources.??° \

The good thing is that information that will be collected from the info l@action and
observations at research sites will richly reveal the general reaction of*people to the research
questions. Issues relating to restorative justice to the victim e amongst Nigerian
communities, rampant cases of jungle justice, informal re-trial, trial and post-trial
violations of victim’s rights are expected to be examingdsy, Responses and observations will be

used to cross-check and confirm data collected thr@he interviews to ascertain the veracity

of the data.??! @

The secondary source will emplo&ﬁt;\\(;llation of relevant data from relevant text books,
journals, internet publicatioﬁ@gazines, newspapers, and periodic reports of some of the
identifiable human rig@ganisations. Through the interrogation of the samples, it will be
discovered that 's@c approach will take a vital role in the cause of this research work. To

execute and collate the samples, the empirical statistical sample formulae created by Krejcie

& N%g& determining sample size for a given population will be employed to come up

220 Asika N., Research Methodology in Behavioural Sciences, (Lagos Longman Publishing Limited, 2017), 4™ ed.,
p.42, as cited in Ugwu, CI, Ekere, JN and Onoh, C, Research Paradigms nd Methodological Choices In The

Research Process, Journal of Applied Information Science  and Technology, 2021, <https://www.
jaistonline.org/14vol2/12.pdf>.
221schmedemann D. A. & Kunz C. L., Synthesis: Reasoning and Writing, New York: Wolter Kluwer & Business,

2016) as cited in Taylor LJ, An Exploration of the Cognitive and Behavioural Dimensions of Law Students’ Online

Legal Research Processes, Queen's University (Canada), ProQuest Dissertations & Theses, 2021, as cited in
<https://www.proquest.com/openview/9536315967e0020b78ccf933365a9327/1?pg-origsite=gscholar
&cbl=18750&diss=y>.
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with an empirical and formidable material that will help immensely in the outcome of this

research work .22

In order to secure the cooperation of respondents to answer the structured questionnaires and
also for the purpose of clarity, the questions that will be posed to respondents will be open

ended through face-to-face discussions, e-mails and phone calls. In all these, anonymity of the

respondents would be promised and observed. Telephone and e-mails

strategies®** would be employed where access to respondents could not be or reason

of tightness of work schedule or as a way of follow up for the clariﬁcat&)f the ambiguity in

the responses to the questionnaires. %O

For the samples that will not be on ground to receive t@uestionnaires, I will request to
allow me drop the questionnaires prepared in th 1%1 ndent offices and if granted, I will
follow them up through telephone calls, s ’@ssage service (sms) and e-mails. In this
regard, I will divided the total numbgr Q%ta (the responses given by the respondents) with
the sample size in line with the em@ statistical sample formulae developed by Krejcie &
Morgan so as to obtain the s'a@ng fraction. The sampling fraction will then be used as the
constant difference betweenysubjects. First, I will pick randomly the first item or subject from
the population @1 select each ninth subject from constant interval of the entire
population l%f his method is called the systematic random sampling technique. Its adoption
will @’Qn by me for its simplicity in application and the assurance that the population

will be evenly sampled. The disadvantage of this technique is that the process of selecting

222 Kvale, Stevens, Doing Interviews, (London: Sage Publications Ltd, 2018) p. 113 as cited in Robinson, OC,
Probing in Qualitative Research Interviews: Theory and Practice, Qualitative Research in Psychology, 2023,
Volume 20, Issue 3,<https://doi.org/10.1080/14780887.2023.2238625>.

223 Emily Finch & Stefan Fafinski, Legal Skills Oxford: Oxford University Press, 2015, 5" edn, 67, 2015 as cited in
Mante, J, Understanding Legal Research in the Built Environment, Secondary Research Methods in the Built
Environment, 2021, <https://www.taylorfrancis.com/chapters/edit/10.1201/9781003000532-8/

understanding-legal-research-built-environment-joseph-mante>.
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elements can interact with a hidden periodic trait within the population. By elements, I mean
the individual units within the chosen population sample from which information will be
collected for analysis. If the sampling technique coincides with the periodic trait, the sampling

technique will no longer be random and representative.??*

3.6 Historical Analysis

This approach will be adopted so as to provide an overview of the restorative juStiée to the
victim of crime as well as that of the Western medieval concept and al @mpare the
development of the concept amongst the countries. This is due to the fA&hat the sources and
procedures of the indigenous Nigerian concept of restorative justi the victims of crime

are historically antithetical to international standards.??

nalysis will afford me the
opportunity to dig deep into the history of the indig s justice system so as to discover
whether the concept of restorative justice ever &d amongst the indigenous Nigerian
people. Through this approach, I will exp&@he fact that the indigenous Nigerian justice

system had its unique way of protectin ictim of crime.
3.7 Content Analysis qQ\
e

Content analysis 1 VCKS the examination of materials from a comparative point of view.?2¢
[ ]

In other wo ds@ent analysis is a means of trying to learn something about people by

examinin they make, produce or write. This research technique will be used to measure

the zhgant of things like violence and negative portrayals of a group of people in a

representative sampling particularly in gang-criminal actions. I will make use of content

224 Barkan S. M., Barbara Bintliff & Mary Whisner, Fundamentals of Legal Research, 10" ed., Foundation Press,
2015 as cited in Noor, A, Socio-Legal Research: Integration of Normative and Empirical Juridical Research in

Leqgal _Research, Jurnal Illmiah Dunia Hukum, 2023, Volume 7, Issue 2, <https://core.ac.uk/
download/pdf/578694649.pdf>.

225 Hodgson Benjamin, Comparative Analysis of Research Design 2nd ed.. p.42, Rick & Thomsom Publishers,
2016

226 Mike Wallace, M & Wray, A, Critical Reading and Writing for Postgraduates, Thousand Oaks: Sage
Publications Inc., 2021, 4" edn.,<https://www.torrossa.com/en/resources/an/5017902>.
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analysis because it will make me coordinate and harmonise the different responses of the
respondents toward achieving my research target. With the adoption of this approach, I will
unequivocally show that the concept of restorative justice to the victim of crime is not new to
Nigeria but a substantial part of the indigenous criminal justice system.

3.8 Data Processing

Data processing is to uncover the emerging themes, patterns, concepts and insights & better

ake use of

understanding. The data processing begin the very moment the researcher ma aning out
of the interviews and the observations of the respondents.??” In this thesis, L will m

data processing by grouping similar responses and experience to n@ ecurring views will
§

also be grouped together, while narratives that emerged frﬁ iews conducted on the
field will be edited to ensure that all personal opinion@i views are expunged through

constant comparative method i.e. the use of in ctf§reasoning to analyse the facts that

emerge from various categories of meaning \nbﬁb relationship.

3.9 Qualitative or Descriptive Dat%@yis

Qualitative or descriptive data a&@is enables the researcher to understand the various forms

of data collected and al @ the opportunity to explore and understand the meaning of

respondents’ worl Vﬁand their personal understanding of the concept of restorative justice
[ ]

and its i a@ the communal relationship.??® This approach will facilitate the

understan f the social structure, nature and causes of individual action or inaction. The

\*

227 | ee Epstein & Andrew D. Martin, An Introduction to Empirical Legal Research, Oxford: Oxford University Press,
2019), 5™ edn, p. 51, 2019 as cited in Younas, A, Fabregues, S & Creswell JW, Generating Metainferences in
Mixed  Methods Research: A  Worked Example in  Convergent Mixed Methods Designs
Methodological Innovations, 2023, Volume 16, Issue 3, <https://doi.org/10.1177/20597991231188>.

228 peter Cane & Herbert M. Kritzer, The Oxford Handbook of Empirical Legal Research, Oxford: Oxford University
Press, 2018, as cited in Creutzfeldt, N, Mason, M & McConnachie, K, Routledge Handbook of Socio-Legal
Theory and Methods, Taylor and Francis Group, 2020, <file:///C:/Users/HP/Downloads/10.4324
9780429952814 previewpdf%20(1).pdf>.



https://doi.org/10.1177/20597991231188121
https://api.taylorfrancis.com/content/books/mono/download?identifierName=doi&identifierValue=10.4324/9780429952814&type=googlepdf
https://api.taylorfrancis.com/content/books/mono/download?identifierName=doi&identifierValue=10.4324/9780429952814&type=googlepdf

qualitative analytical method will be further strengthened by the way data itself is largely

collected and recorded in the form of words and numbers.

The descriptive analysis of the concept of restorative justice will take precedence over the
face-to-face interviews which were quite long, with important and relevant personal
information scattered in the responses. Sorting out and picking out such vital information

from the long interviews will demand that I go through the transcripts severaéQs S0 as to

¢
S

3.10 Ethical Consideration §

extract and analyse the relevant issues.

In interviewing ethically, the confidence of the responden the credibility of the research
work are essential to maintain the scholastic sta df@ the research work.??° In order to
obtain the consent of the respondents, I wi in to them the objectives of the study and
the expected outcome. I will promiﬁe hferviewees that I will not use the information
supplied for any unanticipated pur&gg\l will send sample questions to the respondents who
agreed to be part of the stﬁ@% their responses will be treated with a high degree of
confidentiality. QQ

A substantial n 'b@}the commissions and the bodies will be contacted through a letter of
request shov@their willingness to be parts of this study through telephone conversation. The
request %’Qe individuals and bodies that give their consent to reveal their names and those
who respond under anonymity will be respected in this research work. I know that the

promise of strict confidentiality that will be made to the respondents will enhance this

research work in a great measure.

229 Bohm, | & Lolagar, S, Open Source Intelligence: Introduction, Leqal, and Ethical Considerations, International
Cybersecurity Law Review, 2021, Volume 2, pp. 317-337, <https://doi.org/10.1365/s43439-021-00042-7>.
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Chapter Four

Historical Development of Restorative Criminal Justice to Victims in Nigeria

4.1 Advent of Criminal Justice in Nigeria under British Colonisation

The history of criminal justice to the victim of crime in Nigeria, records that the colonial



epoch began in Nigeria in the 15th century with the slave trade when the British determined
the geographical profile of Nigeria by controlling an area now known as Nigeria through a
process that was completed in five successive phases: the settlement of Lagos that became a
colony in 1861; the Royal Niger Company controlled central Nigeria from 1886 to 1900; the
amalgamation of its territories into the new Protectorate of Southern Nigeria in 1900; the
merging of the Protectorate of Southern Nigeria with the Lagos Protectorate in 19&nd the
amalgamation of Southern Protectorates with Northern Nigeria in 1914. Alt@a certain

igeria was

degree of administrative distinction between the Southern and N&rti&nl

maintained as a consequence of the amalgamation, the three m i@n -linguistic groups
=~

comprising of Hausa-Fulani in the north, the Yoruba in the@ est, and the Igbo in the

southeast emerged. Thus, over 250 ethnic groups and @rlties’ interests coexist in one

ntry.23° Q
country. fb
O

The criminal justice system in Nigg&%’ises on prohibiting criminal activities and
punishing offenders who contravqu% criminal law, neglecting the victims who suffer the
sufferings inflicted upon the'r@%e offender. The only way by which the victim of crime
could obtain a redress E@%gh civil litigation in court which requires additional time and
resources to pr. '@e offender for the losses and damages incurred by them. Unlike the
victims in %United Kingdom and the United States of America who are adequately
prov@%hrough victim support and assistance programs which render different support

to victims, the Nigerian criminal justice system, put victims in a worse positions than they

used to be before the commission of the crime against them by the offenders.

230 Omotosho, M., Evaluating Conflict and Conflict Management: A Conceptual Understanding in Africa, Journal
of International Affairs and Development, 2004, vol. 11 as cited in Ezekiel, AO, and Abdulraheem, |, Traditional
Methods of Conflict Management and Resolutions: The Case Study of the Old Oyo Empire, European Journal of
Management and Marketing Studies, 2022) <https://oapub.org/soc/index.php/ EJMMS/article/view/1303>.



The contemporary criminal justice system is retributive, blame-fixing, guilt apportioning and
punishment hammering. In the current criminal justice system that is retributive in nature, the
victims are forgotten entities and ordinarily should have greater roles in determining the
outcome of their cases. Restorative Justice therefore is a response to crime that focuses on

restoring the losses suffered by victims, holding offenders accountable for the harm they have

caused to the victims, building peace and promoting harmony within communiti

C
Contrary to the claim of the neo-colonialists, the conclusion dra @lhe questionnaires
administered on elders and rulers of Badeku and Itapa Vilhg@%ﬁical African societies
where proportions of the indigenous restorative crim@justice system are still being
practised, show that the indigenous African sociegt@e well organised into empires and
municipals with indigenous systems of con 5@ administration. Therefore it is wrong for

N

the colonialists and the modern day scho@ claim that restorative justice has its root in the
°
Western conceptions, while in @tual sense, the African peoples, particularly the

indigenous Nigeria communiti %ave been practicing restorative justice to the victim of

crime before the advent%?onialism.

Llewellyn a%[owse state that a move towards a restorative model of justice is perhaps best
undeS\t/ s a return to the root of justice, and not as a new-age justice for an ailing criminal
justice system.?*? In contemporary societies, the justice system leans heavily on the pillars of

punitive measures. These punitive measures could be short-term and long-term measures.

21 Roberts S., Tradition and Change at Mochudi: Competing Jurisdictions in Botswana, African Law Studies
1979, p. 27.

232 | lewellyn, J.J & Howse, R, Restorative Justice: A conceptual framework, (Canada: Law Commission, 1999) as
cited in Ness, DWV, Strong, KH, Derby, J & Parker, LL, Restoring Justice: An Introduction to Restorative Justice,
New York, Routledge, 2022 <https://doi.org/10.4324/9781003159773>.
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Despite the measures, the justice system often falls short of addressing the underlying
issues.?*3 Short-term punitive measures, while sometimes effective in deterring immediate
repeat offences, might not address the deeper reasons behind these behaviours, leading to

prolonged adverse effects on individuals and the wider community.

The historical conception of restorative justice is not limited to Western practic%bilt also

includes some interesting history in the lasting traditions of Africans. estern

Retributive Justice System stands in stark contrast to the traditional V\%t}m restorative
system, where the former seeks to reduce crime through punishme ative justice seeks
to re-establish balance and harmony within each individua@p ted by an offensive act,
within the perpetrator as well as the victim and the comm
S

Stout is of the opinion that most of what is.clai to be traditional African justice is based
upon anecdotal unsustainable claims.i34 xry idea of African customary law is considered
an oxymoron by the Western write{a}l it is their belief that African law is not law per se,
but a form of primitive practi %ich predates law.?® In the same vein, it has been argued

that to ‘describes ancie\bgice as necessarily restorative is to romanticise the past and to

> 236

provide an excu('@colonising indigenous groups’.
e

233 Umbreé, M. S, Vos, B, & Coates, L, Restorative Justice in the Twenty-First Century: A Social Movement
Full )pportunities and Pitfalls. (Marquette Law Review, 2005) 89, 251-304 as cited in Gade CBN, Is
Restorative _Justice _Punishment?  Conflict Resolution Quarterly, 2021, Volume 38, Issue
3, <https://doi.org/10.1002/crq.21293>.

234 Stout B, Restorative Justice in South Africa: Resolving Conflict (British Journal of Community Justice, 2003)

Vol.1(3) pp51-61, 2003 as cited in Prasad, PD, The Prospect of Restorative Juvenile Justice in India: Insights
From Youth Justice in England And Wales, | SE Theses Online, 2022, <https://etheses.Ise.ac.uk/4478/>.

235 Costa A, The Myth of Customary Law, South African Journal of Human Rights, 1998, 14 (4):525-538 as cited in
Pierterse, M, [ts a 'Black Thing': Upholding Culture and Customary Law in a Society Founded on Non-Racialism
Ph.D Thesis, 2022, <https://kups.ub.uni-koeln.de/61786/>.

236 Daly, K. Restorative Justice: The Real Story, 2017, as cited in Ralph, L, The Torture Letters: Reckoning With
Police  Violence, Chicago: Chicago  University Press, 2020. <https://www.degruyterbrill.com/
document/doi/10.7208/97802 26729800/html>.
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An appraisal of the modern day administration of criminal justice system in Nigeria, explicitly
shows a disconnection between the culture, norms and tradition of the people and the
colonially imposed British value systems. It is highly unfortunate that the indigenous
society’s acceptance of its subjugation to the foreign laws and values has created serious
disorientation and dislocation in the indigenous value systems in modern day Nigeria and this

goes to demonstrate lack of psychological harmony between the people and the societal

values. (\Q

7’

Restorative Justice is as old as man. The indigenous societies’ restorative approaches to crime
date back thousands of years. Restorative justice is said to be the dominant model of criminal
justice throughout most of human history for all people of the world.>*’” The origin of
restorative justice can be ascribed to indigenous justice practices, a range of religious

influences, the victims’ rights movement, etc.

African societies had their notions of restorative justice, and its legal culture frowns at any
improper behaviour that is viewed as capable of being inimical to the legal norms that disrupt
the social equilibrium. The age grade associations, deities, shrines, ancestors, kinship, elders,
and the chiefs are some of the indigenous mechanisms of crime control in nearly all African
societies, inclusive of Nigeria. There is a unanimous credence amongst researchers that in the
indigenous Nigerian communities, there is a preference for the peaceful settlement of disputes

along the lines prescribed by the institutions and values of the community.

237 Braithwaite J. Restorative Justice and Responsive Regulation, New York: Oxford University Press, Inc., 2016, as
cited in Okimoto, TG & Gollwitzer, M, The Social Psychology of Justice Repair, Annual Review of Psychology,
2024) Volume 76, <https://doi.org/10.1146/annurev-psych-030124-114525>.



The indigenous criminal justice practices preserve traditional values including those of crime
and the experience of justice by the victim. The indigenous system projects and takes
advantage of the dynamism of the contexts of the traditions within which it operates, the
relational friendly values and common good principles of the traditional system can easily be
adopted and streamlined to restorative justice principles and practices of equity and fairness.
In order to know if an indigenous system is restorative in nature, it must have the&owing
features: OQ

a. Empowerment: Justice should restore to the victim and community, /{ 1, security and
safety. O

b. Safety: The processes and end of the search for justice sh %uce stress, cost of
community budgets and health needs. Q

i i@kes responsibility for the event,

ated, and they are able to restore the

c. Vindication and validation: When someone w

the community and victim are vindicated
offender; and the community life is .ressq}and stimulated.
d. Truth-telling: The legal system&ﬁg\ over the offender shielding him from a relational
approach which alone can h@ e offender say the truth i.e. why he did what he did.
N
4.2 Meaning oﬁ/@ive Justice
Restorative @ice, as practiced in many African communities, is a conflict resolution
para@’g brings together the victims, offenders, and community members to address and
resolve a crime or a dispute. It aims at restoration, reparation, reintegration, and community
participation in tackling crime, disputes, and related problems that affect them.?3® Restorative

justice is a process where the parties and the persons that are affected with the offence

238 Doolin, K, But What Does It Mean? Seeking definitional clarity in restorative justice (The journal of criminal

Law, 2007) as cited in Murhula, PBB, & Tolla, AD, The Effectiveness of Restorative Justice Practices on Victims of

Crime: Evidence From South Africa, Volume 10, Issue 1, International Journal for Crime, Justice and Social
Democracy, 2021, <https://search.informit.org/doi/abs/10.3316/informit.739374950657425>.
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committed by the offender come together to resolve the issue in the way that the offender is
made to realise the mistake of his/her action but also to resolve in such a way that the victim
of the crime is restored to status quo ante. Restorative justice is a problem-solving mechanism
that involves the offender, victim, justice agencies, the community, etc. this mechanism is
premised on the reasons that criminal behaviour does not only violates the law, but also
negatively affects the victims and the community.?*® According to Marshall, it is a problem-
solving approach to crime which involves the parties themselves and the com Qgenerally,
in an active relationship with statutory agencies.?** The point to note iKhl definition is that
victims, offender and community participation is actively superviy statutory criminal
justice/governmental agencies. Q
Q
It has also been defined as a process whereby V@ offenders, and communities are
collectively involved in resolving how to fbvlth the aftermath of an offence and its
implications for the future.?*! The diffe >between this definition and that of Marshall is
.

that the definition of the Mediatior\é-g\lid not recognise the active participation of statutory
criminal justice or governm %dies as evident in Marshall’s definition. The difference

between the two defin 'onoses the question as to whether the retributive justice and

restorative justi{@ can mutually work together simultaneously.

How@hnstone believes that restorative justice should be seen as a matter of

‘humanising’ criminal justice, in ways, which do not interfere with overall fairness and just

239 Manty P, Personalizing Crime: Mediating Produces Restorative Justice and Offenders as cited in Hussin, N,
Revisiting Islamic Punishment and Its Implementation in the Contemporary World, Proceeding lain Batusangkar,
2020, <https://core.ac.uk/download/pdf/328166701.pdf>.

240 Marshall, T. F, Restorative Justice: An Overview, London: Home Office Research Development and Statistics

Directorate, 2020 as cited in Brooks, T, Punishment: A Critical Introduction, London, Routledge, 2021,
<https://doi.org/10.4324/9781315527772>.
241 Mediation UK. Restorative justice: A Brief Introduction, 2019 as cited in Olson, J and Sarver, RS, How

restorative are you? Introducing the restorative index, International Journal of Evidence-based Research,
2022, Volume 17, Issue 6, <https://doi.org/10.1080/15564886.2021.1942358>.
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procedure, by making room for involvement, seeing crime in its social context, and taking a

forward-looking or problem-solving approach to all the issues that might be involved.?*

Johnstone further states that the true restorative justice model should seek to balance the
concerns of the victim and the community with the need to reintegrate the offender into
society and should seek to assist the recovery of the victim and enabling all partigs with a
stake in the justice process to participate fruitfully in it. From the viewpoi Qestorative
justice, Johnstone concludes that justice should not only be from the point &f view of a judge
O
D
O

The whole essence of restorative justice is to improve theionship between the victim and

but also of the victim, the offender and the community.

the offender in a way to reintegrate the offend %%e community. Crime is generally
known as a violation of a person’s rights by %‘ person, and this is much more significant
than the breach of legal rules. Wright. l%ej\i%es that restorative justice can create a new model
of justice where “the response to cn@ould be, not to add to the harm caused, by imposing
further harm on the offender; @o do as much as possible to restore the situation.”?* Wright
further states that: QQ
Crimes ar 'n@essarily different in kind from other actions by which people
harm e@other. .. Crimes are actions by which people cause certain types of harm,
\{/ ted by law, and for which, if a person is convicted of them in court, a

sanction may be imposed.

242 Johnstone, G, Restorative Justice: Ideas, Values, Debates, Cullompton, Devon: Willan publishing, 2020 as cited
in Hopkins, B, The Restorative Classroom: Using Restorative Approaches to Foster Effective Learning London,
Routledge, 2023, <https://doi.org/10.4324/9781003423935>.

243 \Wright M. Researcher Practitioner Mediator, Consultant Lambeth Mediation Service, European Forum for RJ,
UK, 1999, p. 112, 1996 as cited in Waardenburg, L, Huysman, M & Sergeeva, AV, In the Land of the Blind, the
One-eyed Man is King: Knowledge Brokerage in the Age of Learning Algorithms Organization Science, 2022,
Volume 33, Issue 1, <https://doi.org/10.1287/orsc.2021.1544>.
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In responding to crime, true justice is not only to punish the offender as it is practised in
contemporary Nigeria’s criminal justice system, but a system that makes the offenders aware
of the harm they have caused to the victims and to appease the victims by way of reparation
and to prevent the offenders from repeating that harm. The nature of reparation and measures

to prevent re-offending should be decided collectively and consensually by offenders, victims

N
S

Under the indigenous Nigerian justice system, the objective of reﬁﬁ{ative justice is to

and the community.?*

strengthen human relations and to maintain harmony in a c y. It was aimed at
ensuring that parties are returned to status quo ante at t f the proceedings and this
made the indigenous restorative justice traditions nq& aluable than the contemporary
retributive traditions. The formidable historical&rative justice traditions have been
submerged by the hegemonic cultural forc?&\\@the contemporary world which projects the
complete opposite of what the indigeﬁ@torative justice traditions stand for.
&

The African restorative ) &aditions are projected as barbaric and sub-standard to the
Western tradition.s ?\i nly by the colonial masters but also by the Western scholars. It is to
be noted that r@ess of the opinion of the West, the Afro-historical dispute resolution
should no llowed to go into oblivion because according to Cicero, ‘not to know what
happée) before one was born is to remain a child forever.”?* An historical review of

restorative justice will be good to understand what factors influenced the move away from

244 Adeyemi, AA, Personal Reparations in Africa: Nigeria and Gambia, 1994 as cited in Agu, AO & lbe, P,
Rethinking School Discipline in Africa: From Punishment and Control to Restorative Justice Practices, The

Routledge Handbook of Africana Criminologies, 2020, <https://www.taylorfrancis.com/chapters/edit
/10.4324/9781003004424-17 /rethinking-school-discipline-africa-augustine-obeleagu-agu-patrick-ibe>.

245 Marcus Tullius Cicero, Italian philosopher (106 BC- 43 BC) as cited in Gilbert, N, Graver, M & McConnell S,
Power and Persuasion in Cicero's Philosophy, Cambridge University Press, 2023, <https://books.google.
com.ng/books>.
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restorative justice in favour of the criminal justice model and why we might in the recent

times return fully to restorative justice in Nigeria.

The 20th-century scholars of dispute resolution were of the assertion that restorative justice
was a concept that developed at various times within Western States between 1970 till date.
Albert Eglash, an American psychologist, is generally credited with being the first scholar to
coin the term restorative justice in his Victim Offender Reconciliation Prog@%m in
Ontario, Canada.?*® Though the internationalisation of the concept of Ksi ative justice has

actually projected the concept to what it is today, it is a wro

scholars and criminologists to have attributed the historical rgence of the concept to the

ion by the Western

West in a way to discredit and sweep the Afrocentric opment of restorative criminal

justice under the carpet just for the fact that the r@oncept lacked documentation. The

parochial belief of Western authors and.c ntators is wantonly exhibited by their
°

erroneous conclusion that ‘when races @siﬁed by colour, the only one of the primary

races which has not made a creati&%tribution to any of the 21 century civilisation is the

black race.’**’ ¢ \A%
As far as restort‘@ce is concerned, it could be argued that it has been part and parcel of

African tradittens and there is a word that goes some way to explaining it. It is a word from
the @Q&mguage family, which comprises Zulu, Xhosa and other Bantu tongues.

Restorative justice is summarised as ‘I am because you are’ or ‘my humanity is tied up with

246 Albert Eglash, Beyond Restitution: Creative Restitution (From Restitution in Criminal Justice, By Joe Hudson
and Burt Galaway - NCJ-41838), NCJ-47998, 1977 as cited in Capeheart, L & Milovanovic, Social Justice:
Theories, Issues and Movements, Revised and Expanded Edition, 2020, <https://books.google. com.ng/books>.

247 Dalgleish D., Pre-Colonial Criminal Justice in West Africa: Eurocentric Thought versus Africentric Evidence,
African Journal of Criminology and Justice Studies Vol. 1(1) pp. 55-69, 2005 as cited in Ahmad, J, &
Wangenheim, GV, Access To Justice: An Evaluation of the Informal Justice Systems, Liberal Arts and

Social Sciences International Journal, 2021, <https://ideapublishers.org/index.php/lassij/article/view/243>.
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your humanity.” Omale is of the view that restorative justice is a paradigm that was in use in
Africa prior to the coming of colonialists and should be revived by African countries because
it promotes healing and restores relationships between offenders, victims, and community
much better than the Western adversarial system. He argues that restorative justice can work
much better in the 21% century in Africa than the court proceedings. According to him, the
retributive justice system and culture, unlike the restorative justice paradigm, is morg, likely to
get people into more trouble than getting out of trouble. Therefore, a res Qre justice
paradigm is ideal for Africa because it would reduce dependence on t@ aid, promote

%ment of Africa’s

active participation by local communities, and contribute to the

system of dispute or conflict resolution.?* O$

4.3 Concept of Retributive and Restorative Justi fbe

a. Retributive Justice: Retributive justice is b pon the punishment of the offender as a
means of preventing vengeance from. the \ictim. The philosophy behind this form of justice
system is to assuage the victims tha&@rally have the propensity if they see that the offender
has been adequately punishéd: % other words, the punishment of the offender gives the
victim a sense of justi@?eve and satisfaction. The traditional principle of penology in
Nigeria is the r ?@ justice system. This system has its origin from the Mosaic Law in
the Bible, “a@re for an eye, a tooth for a tooth”. The important part of retributive justice is
the p& nality of punishment to the crime committed. Retributive system punishes severe
crimes harsher than minor crimes, and the severity of the crime is usually determined by

amount of harm and the moral imbalance it creates. For instance, the Criminal Code Act

248 Omale, DJO, Justice in History: An Examination of African Restorative Traditions and the Emerging
Restorative Justice Paradigm, African Journal of Criminology and Justice Studies, 2006, as cited in Martell,
L. Alternative Societies: for a Pluralist Socialism, Amazon, 2024 <https://books.google.com.ng/books>.

249 Uruchi, JL Creative Approaches to Crime: The Case for Alternative Dispute Resolution (ADR) in the Magistracy
in Nigeria as cited in Egbunike-Umegbolu, C, Speedy Dispensation of Justice: Lagos Multi-Door Court House

Athens JL, 2022 <https://heinonline.org/HOL/LandingPage?handle=hein .journals/atnsj8&div=26&id=& page=>.
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classifies offences into felonies, misdemeanour and simple offences.?® It prescribes
imprisonment for not less than six months, but less than three years for misdemeanour
offences, felony on the other hand is defined as an offence which is punishable, without proof
of previous conviction, with death or with imprisonment for three years or more and are
considered the severest offence. From the above classification, it is obvious that the Criminal

Code basically classified offences based on the degree of seriousness of the wrong&g with

proportionate punishment. QQ
Retributive justice approach ask three questions: Who committed 't;@er the elements of
=

criminal offence exist; and which penalty should be impo@ the offender. When the
offender’s guilt is proved, sentencing is carried out in s@lred manner by state-appointed
courts.?’! Punishment is made to be proportional %Qverity of the crime. The retributive
justice system is an institutionalized system.o eance. The vengeance here is to the State
because under the Nigerian law, as i;[ is %ther jurisdictions, crime is committed against
the State, not against the victim wh\ﬁtg\uffered hurt or deprivation. Prosecution of the crime
against the individual offeﬁ®s therefore carried out by the State through the State's
designated officials, the\%&ey-General or the Director of Public Prosecution. According to
Justice Benjamijn’ Cardozo, a former Supreme Court justice in the United States,
Justice, thou@ue to the accused, is due to the accuser also. The concept of fairness must not
be s@ 1 it is narrowed to a filament®>? and if justice is to be taken out of the criminal

justice system what is left is a system that serves only the criminal.?>?

250 Section 3, Criminal Code Act, C.38, Laws of the Federation of Nigeria, 2010.
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To the proponents of retributive justice, whether retributive justice deters or restores is
immaterial as long as the only goal of punishing the offender to deter him/her from
committing another crime is achieved.?* Deterrence is considered a critical component of
retributive justice system. When offenders are punished it is assumed that such punishment
will serve to deter the offender and other prospective offenders from committing further crime.
Deterrence is therefore aimed at preventing future crime by frightening the potential criminal
or released felons. The concept of deterrence usually has two assumptions. rst is that
specific punishments will deter offenders from committing further crim s,@ e second is
%nes

that the fear of punishment will deter others from committin@
g

. Whether the

severity of punishment actually deters offenders from com rther crimes is yet to be
achieved in Nigeria, hence it is debateable because most @, recidivism usually sets in as a
result of the exercise of their free will by reason oé d@ alcohol and other illicit substances

which they are exposed to correctional centr%b

The payment of fine and/or imprischatt under retributive criminal justice system, ordinarily
ought to be a way to prevent offender from returning to crime but this has led to various
challenges such as reci&@h prison congestion and high rates of juvenile crime. In all these,
the victims of Tx@ their families as the case might be are completely neglected and
where they a@lightly involved in the criminal justice system, they are used as instruments of
obtaiQI@convictions of the offenders.?*® In Nigeria, the major problem in the criminal

justice system is the alarming long delays in the administration of criminal justice with its
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consequent prison congestion. The current congestion of the correctional centres can be
attributed largely to the attitude that every case must go through litigation, the whole hug of

criminal trial process.

b. Restorative Justice

Restorative justice grew out of criticism of retributive justice. The disappointment of the
criminal justice system relating to its failure to address the victims’ needs % as its
ineffectiveness in reducing criminality which influenced other emer in&approaches like
community justice Alternative Dispute Resolution (ADR). Restorati &ce is an approach
to justice which focuses on reconciliation. It sees a criminal op=i %priate act as a violation
of people and relationships rather than simply a Violati@ a rule or law. The restorative
justice approach is based on the idea that puniti r@res or forced submission does not
result in increased likelihood that the perso%@r abides by social norms. It suggests that
such an approach can build resentr.ne t\in the perpetrator and contribute to aggression.
Proponents of restorative justice @x believe that such approaches rarely address the
damaged relationship betwee'@wﬂuals which can lead to resentment and lingering feelings
of hurt and hostility fo?@%& For example, if a child were to steal a piece of candy from
another, and th '@yrced to say sorry and put in time out, would that result in the young
person neveéea ing candy again? Is the child whose candy was taken feeling better about
the @ Restorative justice, according to some restorativists, has a republican
worldview,?* in which community members regulate their own behaviour. The proponents of

restorative justice, believe that positive outcomes are much more likely when the focus is

placed on a dialogue between the perpetrator and victim and reconciliation with
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accountability rather than punishment and forced apology. The restorative justice approach
focuses on the damage done to the relationship and includes both parties, as well as trained

professionals, in accountability, healing, and growth.

The concept of restorative Justice on the other hand emerged as a social movement for justice
reform having realized that the retributive justice has failed to reduce the rate @f crime.

257

society.”’ With restorative concept of justice, the advocates believe that the ultimate aim of

Scholars and practitioners are beginning to look to other modes of eradicatinéﬁ from the
criminal justice system which is the attainment of justice for all pa the eradication of
crime from the society will be achieved using non-custodial 6$0f correction instead of
the traditional pains of punishment and imprisonment. Q
S

The goal of restorative criminal justice sy%’é o reconcile victims, offenders and their
communities while repairing the harrr.l c }by the criminal behaviour. The role of the State
is diminished under restorative jus@ecause it facilitates active participation by victims,
offenders and their communft&s based on the offender’s admission, hence, its process is
not adversarial because %s no need to convince anyone present of the veracity of one
party at the ex 'n@he other. Since the objective of the process is not to penalize, the
offender ma@ke off the mantle of defence and engage in a sincere dialogue toward the

(o)

fom@ of a reparation plan.?® A reparation plan typically includes both monetary

reparation and a rehabilitative program. Community work is also often agreed upon by the

257 Bazemore, G & Schiff, M, Restorative Community Justice: Repairing Harm and Transforming Communities.
Cincinnati, OH: Anderson Publishing, 2015, as cited in Doan, BN & Seering, J, The Design Space for Online
Restorative Justice Tools: A Case Study with ApoloBot Article No. 694, pp. 1-19, Proceedings of the 2025,
<https://doi.org/10.1145/3706598.3713598>.
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Expungement Volume 20, Issue 1, Criminology & Public Policy, 2021, <https://doi.org/10.1111/1745-
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participants.

Restorative justice focuses on addressing the problems caused by a criminal act than just trial
and punishment of the offender. It is an all-inclusive problem-solving approach that ensures
that the interests of major stakeholders in the crime are well addressed and protected. Under
restorative criminal justice, the victim is compensated and the offender is &fectively
reintegrated into the community. It is a justice system where the victim, the o %r and the

community all participate in the crime disposal process and these are the V&e} of restorative

N
O

Restorative justice is the practical application of some @)onents of Alternative Dispute

justice.

Resolution where the parties and their families h e@%erences to discuss the way forward
by fashioning out the solution to the crime d by the offender. It is a process through
which remorseful offenders accept re.sgo\@ty for their misconduct to those injured and to
the community that, in response all&‘v;the reintegration of the offender into the community.
The emphasis is on restoratid@%e offender in terms of his or her self-respect, restoration of

the relationship betwe&@“ender and victims, as well as restoration of both offenders and

victims within t '@unity.m

Rest@ stice provides a very different framework for understanding and responding to
crime. Crime is understood as harm to individuals and communities, rather than simply a
violation of abstract laws against the state. Under restorative justice, the restoration of the

emotional and material losses resulting from crime is far more important than punishing the

29 |bidapo-Obe A. Restorative Justice and Plea Bargaining Practices: A Tilt toward Customary Criminal Justice, 3"
edn, Gold Press Limited, Ibadan, p. 76, 2019 as cited in Majeed, N, Hilal, A & Rani, T, Alternative Dispute
Resolution in Criminal Cases: Challenges and Possibilities in Pakistani Legal Framework, Bulletin of Business and
Economics, 2023, Volume 12, No. 4, <https://doi.org/10.61506/01.00175>.
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offender alone. The restorative justice approach offers processes that differ substantially from
the criminal processes.

For restorative justice process to take place, certain conditions must have been fulfilled. First,
the offender must have admitted his/her crime. Second, both the offender and the victim are
required to consent to a face-to-face restorative dialogue. Restorative Justice does not replace
the Criminal Justice system, rather it complements the existing well-functioni&ﬂustice
system. It is about victims and offenders communicating within a controlled nment to

)

talk about the harm that has been caused and finding a way to repair that h efers to an

approach to justice that seeks to repair harm by providing an op o@t for those harmed
§

and those who take responsibility for the harm to communic@ t and address their needs
e

in the aftermath of a crime.?® It is a process that states cause of the hurt that crime

causes the victim, justice should heal relationship. g@ml matters,
O
\S
Restorative Justice is seen as a conve.r%e\'xht for offenders, victims, and those affected by
crime, often with the help of an i Q}lediary in the resolution of the criminal matters. It
stresses and draws on the traditignal and religious belief, coupled with that of the State that
disputes or crimes can\égpaired without recourse to the conventional Criminal Justice
system. It is again %backdrop that restorative justice is seen as a concept that focuses on
the victims @:time rather than focussing on the offender which consequently provides a

bette\alj@;tive to mass incarceration and prison congestion.

The offender and victim as well as affected community members, are direct parties to the
restorative process. Attorneys and other professionals are generally not invited to be part of

the process, and if they are present, their role is limited to the provision of information and

260 Department of Justice, Government of Canada, <https://www.justice.gc.ca 2021>.
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service providers rather than as decision-makers.?°! The conception of the victim as a partner
in the decision-making process following a crime is one of the key innovations of restorative
justice. Each participant’s voice is heard in its authentic form, without being processed

through procedural or evidentiary filters.

Under restorative justice, victims frequently need their abuser to answer their &stions,
reassure them of their safety, affirm their dignity and hear of their pain. It % together
those affected by an incident of wrongdoing to name the wrong tl&i&)een done, to

describe the needs it has created, to identify the obligations th
§

rsely, offenders need the

exist, and resolve
together how best to repair the harm and prevent recurrence
victim to disclose the human consequences of their actio@ ear their remorse and receive
their apology, and to give them a chance to k@gs right again. Both parties hold
important keys to the other's restoration bat roles to perform in meeting the other's
justice needs and in transforming their e %ship into a healthier condition. In restorative
.

justice, accountability has a much@ demanding character. Restorative justice requires
three things of offenders; an'a&)%ance of personal blame for inflicting harm, an assumption
of active responsibility@ng all they can to put things right again and a willingness to
witness ﬁrst-haﬁ(@sequences of their actions on the lives of those they hurt.?®? It is best
understood balance among a number of different tensions:

l\fléiQance between the need to rehabilitate offenders and the duty to protect the public,

2. A balance between the rights of offenders and the needs of the victims,
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3. A balance between therapeutic and retributive models of justice.
In order to ensure justice for persons who suffer victimisation, it is also vital to establish and
strengthen judicial and administrative mechanisms. Victims of crime should be enabled to
obtain redress through formal or informal procedures that are expeditious, fair, inexpensive
and accessible and should be informed of their rights in seeking redress through such
mechanisms. The primary concern of the criminal justice system is to ensure that justice has
been done. It is therefore important for everybody working in the criminal j ststem to
&

always avoid further disillusionment and show respect and understan& e concerns,

needs and interests of the victims as thoughtlessness and 1@

t 263
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4.4 Restorative Justice during Nigeria’s Pre-col @a

onsideration might

otherwise needlessly add to victims’ pain and disappointmen

The different Nigerian communities had a proper‘ set of laws that governed all aspects of their
lives. These laws were in oral form and stored in various proverbs, saying of the elders and
songs which were effectively communicated to community members from generation to
generation.?®* Ademowo and Nuhu further assert that conflicts are bound to occur in any
community because people differ in what they believe and have different interests and needs,

but the means of conflict resolution or mediation vary from community to community.

O
&
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In the pre-colonial Nigeria, many Nigerians resolved their disputes using the traditional and
informal justice system. Despite the popularity of this restorative practices among the
indigenous people of Nigeria, these systems were regarded as obstacles to development
during the colonial area. Keulder Argued that ‘those who have criticised the African
traditional justice system as being too traditional to promote development are often too
simplistic in their arguments’.?®> The indigenous criminal justice system is eqxted with
‘backward’ and ‘modern’ with ‘advanced’ initiatives. The main problem wi equation
according to Keulder is that, it is based on a very static and simplistic\yiew of tradition
because it ignores the fact that traditions are often ‘invented’ an @e, very ‘modern’ in
content. According to Peter d'Errico, indigenous communiti e):%prior to States creation
and the proper meaning of "primitive" and "aboriginal" u indigenous criminal justice
is peace-making that allows each community to sugﬂ@m time immemorial.?%
O
\S
Weitekamp reviewed the anthropolo.gic é&n of restorative justice practices and claimed
that restorative justice had existed \%t he called ‘the acephalous societies’ (non-state) and
‘early state societies.” Weitek urther argued that some of the new programs of restorative
justice are in fact very d?actices and that they are not as new as have been presented by
the contempora '@itors of restorative justice. He further states that the ancient forms of
restorative j@'ce have been used in societies and by the indigenous people such as the
o}

Aborj i@, the Inuit, and the native Indians of North and South America where family group

conferences and circle hearings were the forms of dispute resolution practices of these ancient
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December,1999 as cited in Elliot, EM, Security, With Care: Restorative Justice and Healthy Societies, Amazon,

2020, <https://books.google.com.ng>.


https://www.scielo.org.za/scielo.php?pid=S2077-49072021000200006&script=sci_arttext
https://www.scielo.org.za/scielo.php?pid=S2077-49072021000200006&script=sci_arttext
https://www.scielo.org.za/scielo.php?pid=S2077-49072021000200006&script=sci_arttext
https://books.google.com/books?hl=en&lr=&id=fQB0EAAAQBAJ&oi=fnd&pg=PR1&ots=S_6I06Xifw&sig=nY56PnEUWCR1KPVXkZRh9M-2oFU

people. It is quite far from the truth that for the contemporary scholars to attribute the origin
of restorative justice to the 1970s projection of conflict resolution is best described as a return
to the restorative criminal justice system that were practiced some millennia ago by our

ancestors.26’

Prior the arrival of the colonial masters into the shores of the Nigeria, the p&colonial
Nigerian societies had their own criminal justice systems. As there were ribes and
many communities in each tribe, also there were many criminal justice s&n} and these are
different from one region to another. Before the advent of the Brit's@ ing and his chiefs
would gather at the king's palace to resolve disputes betwmﬁmong members of the
community. The societies had their own restorative crim justice systems which were not
punitive oriented but aimed at purging the crimina&fb&vil spirit that made him to flout the
rules and norms of the society. It is noted %%en the penology principle of the Nigerian
pre-colonialism was restorative in r.latqg}opposed to being restitutive. The impact of
colonialism on the indigenous jus&@ﬁem was that colonialism distorted, re-directed and
subjugated, the indigenous® @ce system It was generally believed that the offender
ordinarily would not c@% commit criminal act. The oracle was consulted so as to make
the spirit world '@ living what was amiss whenever there was criminal infraction by an
offender. Th@nsultation of the oracle would make the gods to be appeased for the cleansing

of th@gr and make him whole.

4.5 The Yoruba Indigenous Restorative Criminal Justice System

Restorative justice system as we have it today has been part of the indigenous criminal justice

%7 Weitekamp, E.G.M, The History of Restorative Justice as cited in Turner, K, Inconvenient truths in suicide

prevention: Why a Restorative Just Culture should be implemented Alongside a Zero Suicide Framework
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system of the peoples of Nigeria. The indigenous Nigerian societies had their criminal justice
system where the king and his chiefs gather at the palace of the king to resolve disputes that

emanated as a result of criminal acts amongst members of the societies.

The restorative justice system amongst the Yoruba reflected the penal system that is
restorative in nature as against the punitive oriented practices.?®® It was largely (believed
amongst the indigenous community of Nigeria that such penal practices ai t purging
criminal elements in the societies of the evil mind that was respor{&f}r making the

offenders flout the rules and norms of the society. It was general 'e ed that a criminal

which was generally referred to particularly amongst a oruba people of the Nigeria

minded person was under the influence of evil spirit that pus to indulge in criminal act
western extraction, as ‘omo esu’ and amongst the @)ple of the Eastern part of Nigeria,
such evil-minded person would be referred t{@ 1ld of ekwesu.
Concerning who is vested with t@al title in family property, conflict resolution and
management of family prope'l& Supreme Court adopted the Yoruba culture and tradition
in several decisions. Th Court in Alao & Anor v. Ajani & Ors.?%’ held that:
It is now fir %tled that under Yoruba customary law, the legal title in Family
proper@'s vested in the Family. All members of the Family are jointly entitled to
@%perty and that joint interest remains undivided until the property is
partitioned or until the Family, by a conscious act of its accredited representatives,
has transferred that legal interest to another member or to an outsider. Whilst the

Family is invested with the legal title, it may, and frequently does allot parcels of

268 Qladeji N. Proverbs as Language Sign-Posts in Yoruba Pragmatic Ethics. Second Order: An African
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the land to members of the Family. But such allotment does not import the notion
of a transfer of ownership. It is no more than a right to occupy and use the land so

allotted for the benefit of the allottee.

The Yoruba methods of distribution of assets under the customary law, was also given
judicial recognition by the Supreme Court of Nigeria in Akinyede & Ors v. Opere & Ors.*"°
Per Ademola, JSC that: \
It is common ground that the Yoruba customary law admits of tw@gs of
distribution of assets-not land-when the progenitor died intestate.”Distributions are
usually made by what the Yorubas call "Idi Igi" which th judge referred
to as per stirpes, or "Ori Ojori" which he referred to pita.
Another tools which the Yoruba custom and tradition @: een used to resolve issues is the
use of proverbs. Yoruba proverbs are verbal ex @fg\ of the essence of folk culture. This
perception of proverbs is related to deﬁmﬁ\ggf proverbs as ‘“short, traditional statements
used to further some social end” an&%i; oted that proverbs remain a very powerful and

effective instrument for the tr@sion of culture, philosophy, social morality and values

and the sensibility of the§ 27! In essence, the values of proverbs do not lie only in what
g

they reveal of the ,t{)b%
language tha,‘t n@eople behave according to norms of the land.

Q0

In thoruba culture and tradition, proverb is a means of conflict resolution and the

hts of the people, they are also models of compressed or forceful

appropriate proverbs based on the issue for resolution are handed out to the disputants. Few of

270 (1968) LPELR-25441 (SC) (P. 3, paras. A-B).
271 Adeyemi A. and Salawudeen M. The Place of Proverbs in Peace Education in Nigeria: Implications for Social

Studies Curriculum. International Journal of Humanities and Social Science, Vol.4. No 2, 2014 as cited in Lin, YR,
Computers & Education, 2023, Volume 195, <https://www.sciencedirect.com/science/ article/abs/pii/
S0360131522002810>.
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those Yoruba proverbs are discussed as follows:

i. Agbe maja kan osi, a ja matan ni o da (No two people stay together without any
fight, it is bad to fight to finish). This proverb is used to admonish two or more
people to always settle their differences whenever they disagree.

i. Eyin ati ahon nan ma n ja (It is not possible to live together and not have
disagreement; not finding solutions to the constant conflict is (what is
condemnable). Implication: The obvious implication of these pr are that
every relationship comes with some degree of fracture, but such @ ime conflict
should not deter the continuity of the relationship. Thus @&no‘ld at all time find
means of settling conflicts. %

iii. Ibere ogun laa mo, eni kan kii mo ipari e. @ the beginning of war that we
know; nobody can tell how it would d@he meaning of the proverb is “Let
sleeping dogs lie.” In line with thi erb, the best way to handle conflicts and
inter personal issues is to zilvo' hem. Often time the elders employ this proverb to
warn warring parties to@ from war and to bury their hatchet for the sake of
peace; and that wagmadvertently yields unanticipated devastating consequences.

iv. Okun kii ho qua waa ruru. (We must not sail a turbulent ocean turbulently).
Thisél@ is used to pacify conflicting parties to be patient with regards to
i%s and problem when they arise.?” It is used to advise people that patience is a

\/&tue capable of helping in amicably settling a perceived and real conflict.

V. Idobale kii se iwa (genuflecting) is not tantamount to having good behaviour. To

272 Delano, Ol, Owe L’esin Oro: Yoruba Proverbs, their Meaning and Usage. Oxford: Oxford University Press, 1966
as cited in Ayinuola, QA. Linguistic Representations of Postproverbial Expressions among Selected Yoruba

Speakers: A Socio-Cultural Interpretation, Matatu, 2020, <https://brill.com/view/journals/mata/ 51/2/article-
p311_7.xml>.
273 Bewaji, JAl, Language, Culure, Science, Technology and Philosophy, Journal of African Philosophy. Vol. 1, No. 1,

1997 as cited in Chetty, K and Hungwe, A Human Rights and People of Colour—A Historical View from the
South, Human Rights in a Changing World, 2023, pp. 29-64, <https://link.springer.com/chapter /10.1007/978-
3-658-39533-9_2>.
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prostrating is an act of respect among the Yorubas, but this proverb points to the
truth that it is possible to imbibe the acts of prostrating and still not have imbibe
the good traits of having to behave according to the societal prescription when
matters arises. It underscores the value that the Yoruba attach to morality and
humility, even in the face of harassment, in the context of attempts to maintaining
peaceful co-existence.

vi. Maja ma sa laa mo akikanju, eyi to moo ja ti 0 omoo sa, iruu w bogun lo

(He, who fights and run away at the point of death, lives to %Qcyne other day).
c

The import of this proverb is to discourage people from d@ ve fight.?™ It is to
pacify the warring parties that conflict should not ﬁe to the extent of being

killed or getting to the extent of killing one ano

vii. Kekere laa ti n peekan iroko, tori ti o l&@ tan ebo nii gha lowo eni. (An evil

habit is easily subdued in the b ut when it becomes incurable, it gains

strength. This proverb is qsede an aggression in the bud before it gets out of
N\
hand
. S
vii.  Aimokan aimoka'@%ute se npe ologbo ni ija. (It is out of naivety that rat calls
cat to a wres@ ompetition. This proverb is usually used to shun or warn people
fro '@ in war. It tells that war is bad and destructive. That it knows no
betnd when it begins, and nobody can actually lay claim to whether or not he/she
\/&uld survive it.
iX. Aa kii ti kootu de dore (You don’t come back from court to become friend; it is
better to be loved than feared) The implication of this proverb is that we should

not overstretch issues when it actually can be resolved without having to involve

24 Fasiku G. Yoruba Proverbs, Names and National Consciousness. Journal of Pan African Studies. Vol. 1, No 4.
48-56, 2018 as cited in Fakuade, G, Friday-Otun, J & Adeosun, H, Yoruba Personal Naming System
Sociolinguistic Studies, 2020, Volume 13, No. 2-4, <https://utppublishing.com/doi/abs/10.1558/s0ls.37825>.
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third parties

X. Alagbara ma mero baba ole (An indiscreet man of valour is a worthless idler).
This proverb means that thoughtfulness is superior to sheer use of strength which
could incite conflict and bullying. It lays emphasis on the need to employ wisdom
and dialogues and not physical strength in resolving issues. The proverb tries to
discourage violence in conflict resolution process.

Xi. Oro pele a ma yo obi lapo (A good word takes kola nut from Q%et Soft
words win hard hearts A soft answer turns away wrath).?” W& implies is

that words are capable of making or marring a relationshi &a if good words are

spoken, it is capable of restoring a supposed tens'@%onﬂicts. The import of
this is that words hold the key to amicable co@ resolution. It is also a warning
to the parties to be mindful of their utte r@uing conflicts.

Xii. Mafara kanmi kii lo soja lo r e who does not want to relate and be
touched must resist going .t@-place). This proverb holds that life is more or
less a market place, wh&@}(istence means the possibility of inevitable conflict
with one another b@se it is important that people relate. He who must not relate
with people }@?ot come to the market place of existence where relationship and
con "t{&-j: ist. What this means is that in every relationship, there is bound to be
d@ences which should only be managed if harmony is to be achieved.

x&&o kii je ti baba t’omo koma ni aala (A farm does not belong to a father and son

and not have demarcation). This points to the reality of the limitations of rights

and privileges that everyone enjoys; it is to the effect that there are limitations to

275 0gunsiji A. Utilitarian Dimension of Language in Nigeria, in Language Attitude and Language Conflict in West
Africa. (eds.) by Herbert Igboanusi, Ibadan: University Press, 2001 as cited in Filani, |, The Linguistic Style of

Nigerian Mediated Comedies in English (Humour Theory and Stylistic Enquiry, 2023) pp. 181-203,
<https://doi.org/10.1007/978-3-031-40387-3_8>.
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which we can get along with one another without quarrelling.

Xiv. Ohun to wu o o wumi, I’omo iya meji se n jeun lotooto. (All men do not admire
and love the same objects, hence this makes the children of the same mother to eat
with different plates.?’® This is used to underscore the place of diversity in human
interactions and daily living no matter how closely related we may be.

XV. Okeere I’omo iya dun (Respect is greater at a distance Implication This'&med to
underscore the truism that undue closeness brings with it a level or which
could bring friction in relationship. One is therefore expe%@ppreciate this
rancor and manage it appropriately.

xvi. A gbo ejo enikan da, agba osika ni (Do not p ﬁsemence till you have
heard the story of both parties. This is used to@ mediator in a dispute to order,
that he/she must be fair; he/she must at b‘@ give room to fair hearing which is
a requisite for justice and peace ence 277

xvii.  Ai kowo rin ejo nii je ej? ni \(Phe refusal of snakes to walk together is what
makes them to suffer){%o person has the final answer but everyone has

something to confri b&e mplication. This is used to advocate that people should at

all times be Nb% in peace and not fight and be disintegrated. It underscores the

nee o@tiveness as a requirement for peace and development.

276 Ademowo Al, Indigenous Languages and Techno-scientific Development in Africa, Afro-Asian Journal of Social
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Implications, _SunText Review of Arts & Social Sciences, 2025, Volume 6:1 <https://suntextreviews.org
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xviii. ~ Mowa fun oniwa nii je ore jore (To know people according to their beliefs and
character is the means to enhance friendship). Only the person who is willing to
give up his or her monopoly on the truth can ever profit from the truths that others
hold. This underscores the position that people should understand differences as
the bedrock of sustained relationship. That it is better to experience conflict and
manage it than not to have any misunderstanding in relationship.

The use of proverbs promotes the values of good conduct, respect for elders Qw young,
warning and advice, cordiality and cooperation which are vital for peaceful co-existence. In
>

fact, in many African communities, the use of proverbs :'s

conflict resolution procedures. Amongst the Yorubas, part@r in the area of conflict

tegral aspect of

resolution, proverb was one of the tools used for dispute r@tion.

The Yoruba Indigenous Restorative Justice Systeb@s the values that are articulated in
the justice system that is accessible, effect@ responsive to the needs of all Yorubas,
including the integration of tradizi@nﬂict resolution mechanisms. The Yoruba
indigenous restorative criminal ]&&& system, complements the formal legal system,
providing a culturally relev@nd community-focused approach to handling dispute and
criminal behaviour. Th@%n underscores the importance of of community involvement
in the justice p(ce}&p omoting resolutions that not only address the immediate issues but
also work to%ds the long-term restoration of peace and order within the Yoruba community.

\¥

4.6 The Igbo Indigenous Restorative Criminal Justice System

Igbo is one of the major tribal groups in Nigeria that occupies mainly the eastern part of
Nigeria which includes Anambra, Abia, Enugu, Ebonyi and Imo states. Just as every culture

has its varied approaches to regulating the social conduct of its populace so as to attain its

preferred societal goals, maintaining civility and order, the Igbo indigenous system of justice



may be considered a fair representation of most indigenous judicial systems in Nigeria with
few variations. The Igbo tribe, has a legal framework that is used to maintain peaceful
coexistence of all societies which includes among other things the penal procedures that
regulate the punishments to be meted out to the offenders who violate the established

communal rules and regulations.

The Igbo concept of restorative criminal justice is a mixture of habits, custo Qa%ion of
realism, beliefs, laws, regulations with extensive belief in the supreme (od that has

supernatural power that plays a critical role in the regulation o-t -date activities of
1

the Igbo people.?’”” The powers of the Supreme God are reve@ the names that are given
to Him: Chukwu (The Great Spirit), Osebuluuwa (The Lo ho upholds the world) Chineke
(The Creator Spirit), Ezechitoke (The Spirit King %9), Okasiakasi (The Greatest Being),
etc. Apart from the belief of the Igbos in t @eme Being, they also believe in the lesser
spirits that are good and also in the Pa’@s as well as their ancestors. The law or iwu in
Igbo is generally pointed towards é;{g}fntenance of spiritual and social harmony.

N

N\
The Igbo society has ?articulate unwritten penal system that are embodied in its
customary law ‘@ the infiltrations of the British influences, some Igbo traditional
practices are@ite resilient and are being practiced in the hinterland till date. The Igbo legal
rules%&e of two main sources: ordinary human law or moral law (regulating rational

human conduct whose violation is against human society) and Divine laws (whose violation is

not only against society but also more directly against the Supernatural).

279 QOraegbunam, |.K.E. Crime and Punishment in Igbo Customary Law: The Challenge of Nigerian Criminal
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While the Igbos consider the Divine laws as the natural laws that attract heavy penalties,
lesser penalties are attached to breaking human laws. Furthermore, the Igbos believe that no
violation of divine laws would go unpunished. The offenders must inevitably be punished
either during their lifetime, or at the end of it, or even during their next life cycle. When an
offender violates the social order, the penal system amongst the Igbos requires, that the
offender should be held in custody while consultation of the oracle is perfo@o mnquire
about the evil that led the offender to commit such an offence. QJ
N
O

The penal system of the Igbos could be by either Tkwala’ ot/ ® While 'Nkuchi' means
'replacement' of the items stolen or destroyed as the case% e, 'Tkwala' means putting the

offender to shame and this is referred to as 'sha wala is a form of confession to the
gods or to the victim or the victim’s family{@o fender. This is done for the cleansing of
the land as well as the victim particulflrl &e the wrong that the offender committed against
the victim is that of defilement. T ﬁgl\ reason of practicing Ikwala was to put the offender
to shame and that if the offeﬁgould endure the shame that is attributed to the confession of

the offender’s crime, it‘éc%ieved that the gods will forgive, cleanse and make him whole
again. (@

O
If th@’g of the offender was against the property of another person, moveable or
immoveable, the appropriate punishment would be as provided by the Nkuchi. This is a form
of punishment whereby the offender is made to dance round the vicinity of wrong doing,
telling the on lookers what he had stolen or done and asking for forgiveness from the victim

as well as the society. It is also a practice where the offender is made to replace the item



stolen or the arson committed. Sometimes, the offender might be required to work on the

victim's farm land as reparation.

The Igbo indigenous criminal justice system, is geared toward maintaining the societal social
equilibrium, development, restoration of societal sanity, correction of the offender as well as
the restoration of the victim to his original position where possible or ameliorating the pains
of the victim or that of the victim’s family.?® Under the Igbo indigenous @al justice
system, the victims are well supported by the community and this is e)&&ﬁj in the work

of Achebe where Okonkwo was sent to the Mbano village to

the message of the

murder committed and bring back to the victims the reparatiob281

Q
Apart from the fact that the victims are given a v 'z@etermining the consequence of the
action of the offender, they are adequately ¢o ated and restituted, they are equally well
informed about the hearing and serlt 1g\ituation of the offender, the processes to be
undertaken and the possible ou@s. The inclusivity given to the victims in the
determination of consequen%@y making the victims to have their family members and
friends in attendance %@t?em throughout the trial process gives credence to the Igbo
indigenous cri "@ce system. In the case of murder, food will be brought to the family
and the co@mty members would stay with the victim late into the night giving them
emo%%’gpport. The community members sometimes would stay with the victim’s family
for as long as may be necessary so as to alleviate the victim’s family pain. In the area of
compensation, the victim receives adequate material, spiritual, emotional and psychological

support from both the family of the offender and the community. Spiritual cleansing and

280 Towe, I0 & Odoh, SC, Rethink on Restorative Justice: A Recipe to Restoring Public Confidence in the
Nigerian Judiciary, UNIZIK, Law Journal, 23, (1) 2023.
281 Achebe, C. Things Fall Apart, Heinemann, London, 1981.



prayers are made for both the village and the victim so as to prevent the reoccurrence of the

wrong doing.

The goal of restorative indigenous justice system was to promote reparation of harm done to
victims and communities by offenders. For instance, the victims of crime under the Afikpo
indigenous systems of conflict resolution are the focus of justice processes. Victims, pffenders,
and their families, as well as the general community, are involved in defining % repair.
All parties acknowledge the emotional and material loss of the victim enders and their
families are held responsible for the victim's injury and they are persuaded to pay
restitution to the victims but also made to apologize to the victi éhis or her family and the
community as well. It should be noted that under the inus criminal justice system, the
community provides appropriate support to victi a@eir families. In order to purge such
criminal-minded individual of his anti-soci%@lour, the gods would be appeased for the
cleansing of such person and the comrru@at large. This is not to emphatically state that
.
there was no prison system in @ldigenous era, rather the prison system was not
penitentiary in nature. ¢ \AQ
N

Proverbs are tr: 1®sayings that convey wisdom, morals, and lessons from the cultural
perspectives@various Nigerian ethnic groups. Each proverb typically reflects common
Valu% iefs, often using metaphor and symbolism to illustrate deeper meanings. For
example, one proverb states, "When the music changes, the dance also changes," signifying

that wisdom and adaptability come with age.

4.7 The Use of Igbo Proverbs in Conflict Resolution

Proverb is the wisdom of many and the wit of one; the experience and wisdom of several ages



gathered and summed up in one expression; and the edge tools of speech.?®? This means that
proverbs are not naturally in existence but are brought to light through diverse experiences of
several ages which are summed up to bring about deep thought through their expressions.
Proverbs are viewed as containing the richest pool of pragmatic factor since a proverb
properly contextualized, provides data that are at once linguistic, philosophical and
cosmological. Proverb therefore deals with practical and realistic ideas that reveal the
profound thoughts and soul of the people which constitute the true index o a people
hold important to their day-to-day life.?®3 They constitute the form of in&py: ation of the
principles of life and mode of conduct upheld by a people. Igbo ee proverbs as in-
depth utterances whose meaning are not understood literally e@%those who are not Igbo
or the Igbo who are not conversant with the Igbo language.Q
£

Conflict management and resolution are Ver@al in determining how far the harmonious
living can go in maintaining peac.eﬁ@(istence amongst the Igbo people. Conflict
resolution amongst the indigenous gag\'ustice system 1is full of the use of several proverbs.
Proverbs are utterances with'c@meanings which are of great value to cultures. Proverbs are
very notable in Igbo cu@?or its impacts on the community and people especially in crisis
situations. This "@here is this common saying amongst the Igho‘taa okwii ezé tupu i
kwuo meaniéthat we should chew very well our words before voicing them out so as to
avoi@’gt. Proverbs are insightful traditional assertions that express perceived truth based

on experience.

282 Nwoga, D. I. West African verse: An anthology. London: Longman. 1967 as cited in Ogede, O, Nigeria's Third-
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Igbo people use proverbs in different contexts for various purposes such as crisis management
and conflict resolution and they add to the style of discourse through their aesthetic, symbolic,
figurative and cultural imports. Proverbs are based on symbolic or metaphorical language that
calls for deep thinking and reflection as the words of proverb are not direct but strategic.

The Igbo people value proverbs a lot because they are full of wisdom, they portray the
thought and belief system of the Igbo especially their mode of life, behavig %\uman

relations. Thus proverbs are rules of conduct, behaviour and veritable n&ry of moulding

N
Q

Most Igbo proverbs are used to direct, express, assert@i declare to persuade, inspire,

character.

console and encourage the hearer in certain issues: Tll@lowing proverbs and their meaning
are discussed to elucidate their impacts%’@nﬂict resolution particularly under the
indigenous Igbo justice system: . ’&\

1. Were ehihie chuwa ew G}tupu o rue abali mgbe gchichiri na ewu ojii ga-abu
otu (Look for thé %goat during the day before night comes when the black
goat and nié@%ld look alike). Conflicts are better resolved earlier when the
imp f@cts have not cause colossal damage.?8

il. A@aa akpaa, a rahu n’ute (When well discussed, would sleep on the mat).

\% hen there is understanding through proper discussion or negotiation, conflict
ought not to arise. This proverb instructs that those in conflict should reach a

consensus through negotiation.

1ii. Onye gbuo nwanne ya, naani ya ¢ ga-ebi? (If one kills his brother, will he live

284 Boateng, F, African Traditional Education: A Method of Disseminating Cultural Values. Journal of Black Studies,
13(3), pp. 321-336, 1983 as cited in Obiagu, AN, Toward a Decolonized Moral Education for Social Justice in
Africa, Journal of Black Studies, 2023, Volume 64, Issue 3, <https://doi.org/10.1177/ 00219347231157739>.
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1v.

Vi.

Vil.

alone?). Loneliness is the reward of him who kills his neigbhour. This proverb is
used in conflict resolution whereby those in conflicts are counselled on the effect
of the situation.

N’oge okochi, okuko amabeghi onye ga-efo ya odu n’udummiri (During dry
season, the hen does not know who will remove her feather in the rainy season).
For an effective flight of a hen during the rainy season, a portion of the feather
ought to be removed. When humans are likened in this situation, it Qﬁ\e fact
that those in conflict do not know who would save or help &Qly in the future
time when uncertainty befalls the individual or group. Q

E gbuwe na a torg, mmadu agaghi afo (If killi 'ﬁd on seniority, nobody

will remain). There is no equality on earth. Ts seniority based on age, rank,

etc. In the family setting, the same is le; whereby bullying is not allowed

irrespective of the superiority. This ainable because when one bullies another
due to seniority, he/she wo@ullied by a senior. At that, no one will be left
safe. \cg\

Mmadu ka aha yh@%gyadiimma (someone’s name is ‘fight is not good’). Fight,
war or conm&ot an ideal way of life. This is a proverb used in counselling

peoﬁ@lict for peace to be restored.

%kgwa mmadu, 9 gakwuru mmadu ibe ya, ma o kowa anu ¢hia, ya aga

\;&ukwu osisi. (A human goes to a fellow human when wants to scratch, whereas

Viii.

animals go to the tree). When there is conflict, individuals involved do not help
one another, yet it is needful that one should help each other in life. This proverb is
an expressive one.

Oji onye iro n'ala jikwa onwe ya. (He who holds the enemy on the ground, is

also holding himself). This proverb plays a vital role in conflict resolution by



educating the individuals involved that one’s progress is on hault as he keeps the
progress of others on hault. Nobody progresses by blocking the progress of others.

iX. Nwa mmadu emegbule nwa mmug, ma nwa mmug emegbule nwa mmadu
(Human should not maltreat spirit and spirit should not maltreat human). No one is
permitted to maltreat or bully another as a result of superiority or otherwise.?%

X. Isi ala anaghi atg ebe a kporo ya (Head bend does not remain where it i§ bowed).
Humility is not a sign of weakness. Accepting defeat is also not a si f being a
weakling. This proverb is used in conflict resolution wl&@e individuals

involved are educated that accepting defeat is not a sign (@a ness but just to let

peace reign. %
xi. Mmadu anaghi ekwo otu ¢gko siri koo ya k(_)hu. (One should not as a result
of the intensity of scratch, injure oneself): Qons ought not to be taken with the
gravity of offence, if peace shoul ’rbamed in the system.
xii.  Egbe bere ugo bere, nk:e si Ea eberela, nku kwapu ya. (Eagle and hawk
should perch, and anyo@t resists another from petching, should suffer wing
break). Selﬁshne§® cankerworm that destroys peace. This proverb is used in

counseling thesé)in conflict on the impact of selfishness.?¢

xiii. Ony(n@ nwa guo ya Akumefule, o si kwanu nke onye fuo? (He who gives

AN
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birth and named him my wealth should not be lost, is asking whose own to be lost).
As everyone on earth wishes him/herself well, it will be an aberration for such
individual to wish others crisis. During conflict, each opponent wishes the other
evil and as well rejoices when the evil befalls the opponent.

Biri, ka m biri mere na uwa na-aga nke oma (Live and lets live is the reason why
life is going forward). When everyone lives in peace, there is progress.

Udo na ¢ganiihu bu umunne (peace and progress are siblings@s proverb
explains the impact of peace in place of conflict. (J

Iwe nwanne anaghi eru n’okpukpu (Brothers anger d @et to the bone). In
settling conflict, it is noteworthy to remind 6§chviduals involved that
brotherhood has strong bond. Q

Tkwu na-amaghi, ibe ezi ya. (When 'lﬂaﬁdoes not know, the relatives will
teach him). One can be at fault, hu ¢ cause of conflict resolution, the proverb
would be a pointer tow?rgi&}ection and bringing right perspective to the
individuals involved. \cj\

Onye na-atabegﬁ@g u anaghi ama ka ihe na-adj. (he who has not chewed
bitter leaf, &%& know how things are). Experience is the best teacher. People
take @r granted when they have not experienced the impact or effects of

C%‘in actions or situations. This proverb enlightens those in conflict to turn away

\/&m it

Xix.

XX.

Nwanne na nwanne bi n’udo, bu e leta a ghara (there is peace between sibling, is
forbearance). This proverb teaches the importance of forbearance among people.
So long as offences keep coming, one needs a heart of forbearance to stay away
from conflict.

Onye iberiibe amaghi na nwanne ya bu gbia (A fool does not know that his



sibling is a visitor). Igbo people entertain visitors in a pleasing manner. As such,

when people in conflict perceive themselves as visitors, the conflict can easily be

resolved.
Proverbs are found to possess evidence of peace and reconciliation and serve as linguistic
tools for conflict management. Achebe describes the Igbo proverb as the palm oil which
words eat.?” The true nature of Igbo proverb invokes a direct similarity between the words
used and what the words describe, therefore cannot be restated in different wo Q\en this is
done, the real meaning is lost.?%® It is evident that the use of proverbs in [gbg language is very
effective in communication. Though proverbs are concise and d in words, their
meanings could be expanded to cover any situation of conflictsthat arises between individuals,
groups of people and these proverbs will go a long way i@) ving such conflict. Adherence
to the effective use of these proverbs in interacti &BQﬁ well forestall conflict from taken

place. Again, inclusive of proverbs in liter y different authors will drive home its

N\

importance in our everyday speech. . &
A\
&
4.8 The Hausa/Fulani Indig s Restorative Criminal Justice System
Among the indigenou&em part of Nigeria, imprisonment was also in the house or
mosque; it was 'v%g litary affair where the inmates are put in confinement at a particular
centre. In tlﬁase of other offences like theft and other similar offences, the thief was
puni%@ holding him in custody called “stocks” until the thief was redeemed by his

people with the payment of reparation or the equivalent of stolen property or damages to the
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victim. As a result of the Fulani conquest of the north, the imprisonment under the emirate

system was for penal purposes as well as tool for political oppression.

The aim of the indigenous justice system was to ensure the reparation of the loss and to create
sanity in the society. It was to make the offender or the offender’s family to make restitution
to the victim as well as to the community through cleansing and purification of desecrated
norms. The indigenous Nigerian justice delivery was geared towards creatir&%piness

amongst the people. Punishments like ostracism, excommunication, banish ng others,
t1

were employed in severe or abominable offences.?® African traditional§usti¢€ systems place
emphasis on reconciliation as the main mechanism of dis Qolution within the
community for both civil and criminal matters. Where both t@ffender and the victim come
from the same community and live within the same r&@s members of that community.
This serves to promote offender accountability, re@n to the victim, and full participation
by all those involved (victim, offende@ffected community members). African

communities still opt to resolve in&{% isputes, where possible, through the available

traditional justice systems. AQ’&CO
Under the indigdi@ninal justice system, the needs of the victim are addressed by giving
the victim a §oice in the process of determining consequences of the defender’s actions. The
syste@fé}the families support and reparations because such reparations are seized forcibly
from the offender and his family instantly by the community justice apparatus. The

indigenous justice system meets the requirement of restorative justice of public hearing

organised by the community leaders, protection of the parties and restitution to the victim.

289 Tgwe Onyebuchi Igwe & Sylvester Chijioke Odoh, Rethink on Restorative Justice: A Recipe to Restoring
Public Confidence in the Nigerian Judiciary, UNIZIK, Law Journal, 19, (1) 2023.



Community leaders are the facilitators of the public meetings that gives rise to public hearing

and the protection of the interests of the community.
4.9 Hausa Proverbs and Dispute Resolution

Proverbs play a significant role in conflict resolution among the Hausa/Fulani people. They
serve as a means of conveying wisdom and promoting peaceful coexistence by reflecting on
cultural values and experiences. Through proverbs, important lessons akQ nflict
management and social harmony are shared, helping communities navietjgsputes and
misunderstandings. This indigenous knowledge is crucial in maintaming peace within the

diverse communities of Northern Nigeria. The notable Hausa/F ul@overhs are discussed as

follows: QO

i. Maso fada wawa ne (A quarrelsome %5@% a fool) This proverb is one of the
most currently used among the @to discourage attitudes which encourage
conflicts in society. Thrg@is proverb, Hausa people think that whoever
disturbs peace and brin S‘Btability among people is unhealthy.

i. Ba a raba harshe @aqori (You cannot separate the tongue from the teeth). The
above prove}gnphasizes on the level of closeness of individuals to each other
ever(.h/@h hey may have some conflicts. This proverb can be used to mediate
b@een two greeting friends or relatives or neighbours in disputes.

ii\/& a tsakanin harshe da haqora a kan sava (Even between tongue and teeth
conflict can happen). In other words, no matter the close relationship that we share,
we do not have immunity against conflict.

iv. Zaman lafiya ya fi zama xan sarki (Living in peace is better than being a prince)

This proverb is used in resolving conflict. In other words, when the concept of



peace and conflict are weighed on an imaginary scale, it is better to be in peace
than to be a prince of conflict, therefore peace is priceless.

V. Kada a mai da qurji gyambo (Don’t turn the boil into an ulcer). The important
thing about this proverb is that it is a precautionary measures to avoid any act that
can lead to conflict.?*

vi. Mai jin yunwa bai son ba a, kar a tave shi Ta’adi shi kai (A hungry man,does not
like any joke, don’t touch him, He can cause great damage). In @ words, a
hungry man is an angry man, therefore do not add fuel to a K able person that
can spark at the slightest infuriation.?®! O

vii. Fitina tun tana qarama ake kasha ta (Trouble@ﬁs (dispute) is resolved
when it is small)*? Q

viii.  Fitina barci take yi Allah ya la’ani m 'tl.&% (Conflicts is at rest God curses he
who wakes it up). This is a proverb, s closely related to the sayings of Prophet
Mohammad (SAW) which. a’l\' oothes friction in togetherness.?*?

ix. Fitina barci take yi All \a ’ani mai tashe ta (Conflicts is at rest God curses he

who wakes it uﬁ)&% simply means that one should not be responsible for

starting a coh@%cause once conflict is woken up, dangerous attitudes follow.

W
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4.10 Nigerian Criminal Justice System
The Criminal Justice System in Nigeria derives its validity from the Nigerian Constitution
that has its inspiration from the retributive jurisprudential school of thought that places
premium on punishments for crime as the aim of the Nigerian criminal justice syste&Section
36(12) of the 1999 Nigerian Constitution provides as follows: Q

Subject as otherwise provided by this Constitution, a person shall ot@nvicted

of a criminal offence unless that offence is defined and t y thereof is

prescribed in a written law, and in this subsection, a wr@ refers to an Act of

the National Assembly or a Law of a State, @subsidiary legislation or

instrument under the provision of a law. be

O
\S
The above-constitutional provision focuse } the protection of the offender and it does not
.

contemplate the interest of victims K‘cy\nes. In Effanga v. The State’** the Supreme Court of
Nigeria held that no person c'a&%ied and convicted of an offence which did not exist at the
time of its commission.\@ws are always viewed as against the State, no matter the degree
of personal inj "e’\ﬁgred by the victim and this has made the system to be more punitive
than restitutiéBetter still, the Nigerian Criminal Justice System being such that views crime
not f@erspective of the victim but as a means of punishing the offender if found guilty
of the crime committed. The system is more of penalty to the offender than compensation to
the victim of crime. Our experience as a nation however reveals that penalty alone cannot
elicit the faith of the citizenry in the criminal justice system. It should be noted that the

Nigerian justice system prescribed incarceration as one major form of punishment which is

294 1969 LPELR-25417(SC) (Pp. 6-7 paras. B)



designed to remove the convicted offender from the society for a period of time or even
forever so as to prevent future crime. Under the criminal justice system, the purpose of
imprisonment is to confine the convict offender in the prison by taking away his fundamental
liberties and subjecting him to deprivation.?®> Incarceration is the most common method of
incapacitating offenders; however, other, more severe, forms such as capital punishment are
also used. The overall aim of incapacitation is to prevent the most dangerous &aroliﬁc

offenders from reoffending in the community. The implication of retributiye justice is

¢
O

The judicial powers of both the Federation and the State arewested in the courts established

intended to achieve revengeful, retaliatory and punitive effect.

for the Federation and those established for the State.”@se judicial powers of both the
Federal and State are exercised on both crimi&@ civil proceedings. The Criminal
Procedure Act (CPA) and Criminal Procedure (CPC) were the two legislations that the
colonial administration used to reg;u%a\e%(?r minal Procedure in Nigeria and even after
independence. The CPA is the p{g&al enactment governing criminal procedure in the
Southern States of Nigeria.”'\’\hm CPC on the other hand was enacted for the Northern
Nigeria in 1960 and aﬁp@l later to the other States that were created after independence.
Whether it is C %’\&,%PC, the main purpose of the Nigerian criminal judicial system is to
reduce crim: rosecute and punish the minds that were responsible for criminal acts. These
proc%@@ws that punished the offenders for their criminal acts, neither abated criminal
activities nor did substantial justice not only to the offender but also to the victims and the

victim’s family. In view of the punitive nature of the Criminal justice system of the time, the

295 James, H, Restorative Justice; A Panacea to Crime Prevention in Nigeria, 2018 <https://thenigeria
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criminal justice system became veritable instruments that has turned the offenders into
hardened criminals because it emphasises punishment above the restoration and integration of

the criminal back to the society.?®

The criminal justice system in almost all of the States of the Nigerian federation is retributive
as it focuses on inflicting punishment and pain on the offender than any real attempt to reform
and reintegrate the offender back into the society. The failure of the Criminal@ e System
in Nigeria to satisfy the minimum goals of criminal justice is among other\factors, attributed
to its heavy reliance on the machinery of punishment, to the neglec h¢ restoration of the
offender and the victim’s remedy. The provisions of the C ﬁPC were substantially
unsatisfactory in that their focuses were on how the off -@ s would be punished for their
actions. Under this criminal justice system, convig@ceded the award of compensation,
which ordinarily should not be the case. Whi ’@re is no definite procedure for qualifying
the amount of compensation to be awar x the trial court, it is often determined without

hearing from the victim as to the ex@f the injuries suffered and other expenses incurred by

R\

N

The criminal jl@@em envisages at least three components, viz: the law enforcement,

the victim.2*°

judicial pro% and reformatory institutions. The criminal justice system is defined as the
colle% stitutions through which the accused offender passes until the assessed
punishment concluded.*® The criminal justice system in Nigeria is responsible for the slow

pace of criminal trials in the Nigerian courts and the congestion of the prisons, especially with

2%8 Karibi -Whyte A. History and Sources of Nigerian Criminal Law, Ibadan: Spectrum Books Limited, p. 26, 1993
as cited in Busari, JM, Shari 'a as Customary Law? An Analytical Assessment from the Nigerian Constitution and
Judicial Precedents, Ahkam: Jurnal lImu Syariah, 2021, Volume 21, No. 1,
<https://journal.uinjkt.ac.id/index.php/ahkam/article/view/18815>.
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Relationship, Journal of the Indian Law Institute, Vol. 49, Number 2, 2002.
3% Garner B. Blacks Law Dictionary, 9 Edition. London, Sweet and Maxwell Ltd, 2004.
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inmates awaiting trials. The Nigerian Prison Service was created to be an institution meant to
administer penal treatment to adult offenders having its importance in the bid to reduce crime
in the society but has rather proved to be the co mplete opposite of what it stood for.3"!
Successive governments at both the state and federal levels acknowledge the magnitude of
these problems and have initiated programmes and projects aimed at improving the state of
criminal justice system, delivery and access to justice generally. Unfortunately$ quite
regrettably, most of these efforts have failed to yield the needed results primati cause the

basis of our criminal justice system is towards retributive rather than resk&&e}yustice.

Nigeria is a secular country where apart from Varioui igenous traditional religions across

4.11 Restorative Justice under the Nigerian Secularity

the length and breadth of the nation, religio@sions to restitution reiterate that both
Christianity and Islam adhere to the prin 1?\\% restitution and this would be supported by

some quotations from both the Bible e%’&\h uran thus;

Christianity: This is a religioﬁgat stemmed from the life, teaching and death of Jesus Christ
of of Nazareth. In Ni@ oman Catholics and Methodists are predominant in South-
Eastern part of Q.e/\ niry which comprises of the Igbo people, while Anglicans, Protestants
and the whi@arment Christians have maintained a strong influence amongst the Yoruba
peop@le Western Part of Nigeria. The book of the Christians that contains their tenet of

faith is the Holy Bible which comprises many restorative provisions stated as follows:

i. For all manner of trespass, whether it be ox, for ass, for sheep, for raiment, or for any

manner of lost thing, which another challengeth to be his, the cause of both parties shall come

301 Abuchi U. Prison Congestion in Nigeria: Causes and Solutions. Published by Assistant Superintendent of
Prisons Maximum Security Prisons, Jos, Plateau State, Nigeria, p.116, 2013.



before the judges; and whom the judges shall condemn, he shall pay double unto his

neighbour.

ii. Then it shall be because he hath sinned, and is guilty, that he shall restore that which he
took violently away, or the thing which he hath deceitfully gotten, or that which was delivered

him to keep, or the lost thing which was found.??

iii. Men do not despise a thief if he steals to satisfy his soul when he is hungrle if he is

found, he shall restore sevenfold; he shall give all the substance of his hous@

Islam: This is the religious faith of the Muslims, based on t@ords and religious
system founded by Prophet Muhammad and taught by th@ﬁthe basic principle of
which is absolute submission to Allah. In Islamic cr@al law, quisa crimes are most
affected by restorative justice. They are crimes s%{b%tentional wounding and homicide.
The victims of qisas crimes retain a cem{@’be in the prosecution and sentencing of
defendants.>** The victims of Qisas c.ri;&} given a choice as to the punishment that is to

be imposed. They may choose to f@ the defendant and demand no punishment at all, or

they may choose demand pﬁ t diyya as compensation for the crime. On the subject of

restoration justice, the l@)uran provides that:

O ye wh@ve the law of equality is prescribed to you in cases of murder: the
free e free, the slave for the slave, the woman for the woman. But if any

Mlveness is made by the brother of the slain, then grant any reasonable demand,
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and compensate him with handsome gratitude. This is a concession and a mercy

from God.?%

The Islamic practices based on Diyya and Sohl preach restorative justice to the victim of
crime. In Diyya, the offender agrees to monetary payment to the victim, while Sohl is a
negotiated reconciliation. Both practices are to be done in the presence of a WaliAmr

(appointed guardian).

4.12 The Effects of the Colonial Era’s Adversarial criminaljustice system on the
indigenous Nigerian Restorative Practices

The positive aspects of Nigerian conflict traditions and resolution mechanisms were
condemned by the colonial powers and the imposed British cultures were perpetuated by post-
independence Nigerian leaders hence, people no longer care about the unique ways the
indigenous Nigerians resolved conflict, especially the emphasis on truth-telling to get to the
bottom of the problem and learn lessons to avoid similar mistakes in the future. The Nigerian
cultures and traditions were misrepresented to the Nigerian post-colonial leaders by the
colonial masters as barbaric while the British cultures, traditions and laws were presented as
perfect for dispute resolution. The Nigerian oral traditions, as an alternative normative order,
posed a threat to colonial rule because it was fluid and extremely adaptable to communities
hence, the colonial powers embarked on sinister mechanisms targeted at destroying Nigerian

justice mechanisms.

Though the retributive or adversarial justice system might bring healing to those in Western
societies, but for Nigerian communities, healing cannot be found in courts of law where the

police, other security agents, lawyers, and judges are over-protective of the offender, with the

395 Al-Bagarah:178.



victims and their families are mere spectators. Although under the adversarial practice, the
interest of the State is said to be protected because the State is said to be the prosecutor but it
is disappointing to note that the communities of the parties involved in a conflict are often not
considered to be and in fact absent from the resolution of the case.>*® The loss of processes
that could lead to total healing is another effect that the Western retributive and adversarial
system has had on Nigerian restorative justice mechanisms. In restorative justice processes,
total healing for all the parties involved, including the victim’s and the offender’s families®®’

In the Nigerian restorative justice system, however, the entire community had a role in

nurturing and fostering healing.

Zehr believes that truth-telling is beneficial to the stakeholders of restorative justice and
fosters understanding about the offence and its resolution.*® The retributive (otherwise
known as adversarial) criminal justice system, places the entire burden on the prosecution to
prove beyond reasonable doubt that the accused committed the offence for which he or she
has been charged and the courts rely on the facts and evidence that both the prosecution and
defence place before them. This practice often lead to wrongful conviction of innocent
persons, especially the poor who cannot afford to defend themselves. It sometimes
exacerbates the agony of victims, who as State witnesses, are subjected to brutal cross-
6-
O
\/Q/
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examination, often calculated to break them down.?* While the adversarial criminal justice
system excludes the victim of crime, the participatory restorative justice mechanisms in
contrast, offered both the victim and the offender the opportunity to reconcile, and the truth-

telling feature of restorative justice offers them some sort of relief.

The Western retributive and adversarial justice system has greatly contributed to undermining
the Nigerian culture because many educated and socialized Nigerians believe in Western
systems and lifestyles and they have continued to denigrate their Nigerian culture and
tradition as a result of which these elites fail to achieve the restoration of the broken relations
between the offender and the victim. The colonial powers saw the Nigerian legal order as a
threat to their conquest and domination of the Nigerian people. That domination continues
today through the legal system they enforced on Nigerian people, whose culture and tradition
they made to believe that were inferior and barbaric. However, this continues to be the
Nigeria’s albatross that threatens not only Nigerian culture and justice system, but also the

Nigerian legal order.

According to Olayode, three conclusions can be drawn from the effects of the Western
adversarial criminal justice system on the Nigerian restorative and participatory model. First,
it ignored the local contexts in which a conflict or crime arose. Second, it led to a loss of

processes of conflict resolution that facilitated total healing for both victim and offender and

309 Mclvor, S & Town, B, Canadian Class Action Review, 2022, Volume 18, Issue 1, <https://openurl.ebsco.com/
EPDB%3Agcd%3A12%3A13588812/detailv2?sid=ebsco%3Aplink%3Ascholar&id=ebsco%3Agcd%3A164672180
&crl=c&link_origin=scholar.google.com>.
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third, it repressed and eroded the indigenous Nigerian legal system and order and became the
dominant legal order.3!°

4.13 Evaluation of the Retributive Justice and Restorative Justice under the Nigerian
Criminal Justice System

The contemporary Nigerian Criminal Justice System has very little or no consideration, for
the victim who should be seen as the person that is considered as the most important in the
Criminal Justice System but most times is used as witness for the prosecuti&%his is
offender-

because the contemporary Nigerian criminal justice system being advers @s

centered and not victim-centered. By being offender-centered, th stem lays greater

convicted, is sentenced to imprisonment or any fom@ punishment or the other and the

victim of the crime goes home without any form&;toration.312 It can safely be said that
there is no real justice under the conte ry criminal justice system but under the

restorative criminal justice system WH@Victim of crime is the main focus.

The reparative need of th Q s may outweigh their interest in retribution or punishment of
a

the accused. Vict1 vour the apprehension and prosecution of the offenders, but are

more likely ,to @ma‘[e a justice system which prioritises effective reparative measures

R Nt

310 Olayode, A. O. Restorative Justice and Pre-Colonial Justice Practices in Nigeria: A Comparative Analysis,
Internet Journal of Restorative Justice, 2017 as cited in Adeyemo, DO, Restorative Justice Ideals and Victims of
Crime in Nigeria: Towards a Reparative Justice Approach, LASJURE, 2021,
<https://heinonline.org/HOL/LandingPage?handle=hein.journals/lwadsljerw2&div=47&id=&page=>.

311 Price, M, Personalizing Crime: Mediating Produces Restorative Justice and Offenders; Dispute Resolution
Magazine, American Bar Association, 2019, as cited in Umbreit, M, Victim meets offender: The impact

of restorative justice and mediation, (Amazon, 2023), <https://books.google.com.ng>.

312 Okwendi JS & Nwankwoala, R, The Role of Restorative Justice in Complementing the Justice System and
Restoring Community Values in Nigeria. Asian Journal of Humanities and Social Sciences, 2 (3): 2320-9720,
2014 as cited in Edetalehn Ol, Imoisi, SE & Aidonojie, PA, The Innovative Concept and Issues Concerning the

Non-Custodial Sentence in Nigerian Criminal Justice System, NIU Journal of Humanities, 2023, Volume 8, No. 2,

<https://ijhumas.com/ojs/index.php/niuhums/article/view/1673>.
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rather than a blind fulfilment of the law which, glosses over the interest of the victim. While it
is important to involve victims in the criminal justice process, the aim is not to arrogate the
criminal justice process to the victims, rather the involvement of the victims should be aimed
at truth-telling and healing for the victims and the society and ultimately, restoration to the
victim. Restorative justice paradigm is not extended to influential involvement of victims in
sentencing stage through victims’ impact statement. This may rather distort the established
legal order in criminal justice system. While it may appear patronising to victi o refer to
their right to information on the progress of their case; care and support and'their general right

&pocedural rights of

to reparation as ‘services’, a clear distinction must be drawn betwee@

a victim, and legal and reparative rights of the victim wit@ﬁng place to retributive

tendencies of a victim. Q
S

In criminal justice system, the idea of %Ve justice seems to be pitched against
retributive justice hence, restorative. j@ broadly viewed by some proponents as an
alternative to punishment. Restora@stice regards punitive response to the harm inflicted
on victim as ineffective anﬂ@cceptable and proposes a more empathic and productive
approach which aims \é%iring the victim’s harm, restoring relationships as well as
maintaining theé/%u: uilibrium and harmony of the community.

O

Unde\t@ributive justice system, justice means applying rules, establishing guilt, fixing

punishments and penalties. It should be noted that the act of punishing the defendant does not

in any way make the society whole again. With respect to criminal justice, restorative justice



theory takes a positivist view of the concept of crime?!3

and redefine crime from being
characterised as an offence against the State. It emphasises the role of the victim in the
criminal justice process and advocates a shift from a retributive aim of criminal justice to

restorative goals.?'*

Restorative justice seeks a remodelling of the criminal justice process and reco&tualise
crime and criminal justice. The main stakeholders are the victim, the of] and the
immediate community that is collectively affected by the crime and thes s@o ders should
own the conflict and the process of resolving the conflict withou &pesentative role of
any professional acting supposedly, in their interest. Restora@ﬁe is better described as

a process rather than a value which allows actual parties@ stake in a particular offence to

collectively determine the aftermath of the offencegr@uture implications.?!3
O
\S
Restorative justice equally advocates a ;&%&nt shift from the conventional criminal justice
process which makes representativi as legal and other professionals, the main actors of
the process. This model of 'r@ga{ive justice is summed up as participatory justice which
proposes a disposal of%%nal legal process of pursing criminal justice in formal courts
and by legal prof %ls who, act on behalf of the victims in representative capacities.

Restorative @ice approach advocates direct and full participation of the main parties

invo@gely; the victim, the offender and the immediate community affected by the crime.

313 Truth and Reconciliation Commission of South Africa Report. 1999, Concepts and Principles. Volume 1,
Chapter 5. London: Palgrave Macmillan, paragraph 82, 1999 as cited in Rana, SSIB & Zvobgo, K, Safequarding
Truth: Supporting Children's Participation at Truth Cmmissions, Journal of Human Rights, 2021), Volume 20,
Issue 3, <https://www.tandfonline.com/doi/abs/10.1080/14754835.2020.1868293>.

314 Zernova, M, Restorative Justice: Ideals and Realities, 2016, Ashgate ed. 50, as cited in Vago, S & Barkan, SE,
Law and Society, New York, Routledge, 2021, <https://doi.org/10.4324/9781003024194>.

315 Walker, MU, Restorative Justice and Reparations, Journal of Social Philosophy, 2006, 37:3, 377, 2006 as cited
in Myers, K, Nally, D, Paulson, J & Srprakash, A, Reparative Futures, Futures, 2024, Volume 164,
<https://doi.org/10.1016/j.futures.2024.103474>.
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The aim of the indigenous justice system was to ensure the reparation of the loss and to create
sanity in the society. It was to make the offender or the offender’s family to make restitution
to the victim as well as to the community through cleansing and purification of desecrated
norms. The indigenous Nigerian justice delivery was geared towards creating happiness
amongst the people. Punishments like ostracism, excommunication, banishment amo,¥others,
were employed in severe or abominable offences.?'® Nigerian traditional justi Qems place
emphasis on reconciliation as the main mechanism of dispute ogﬁn within the
community for both civil and criminal matters. Where both the @and the victim come
from the same community and live within the same region @lembers of that community.
This serves to promote offender accountability, reparat@&e victim, and full participation
by all those involved (victim, offender, and @ed community members). Nigerian

communities still opt to resolve internal «di s, where possible, through the available

traditional justice systems. . 5\%

Under the indigenous cﬁ%?justice system, the needs of the victim are addressed by giving
the victim a Vo® process of determining consequences of the defender’s actions. The
system give@ families support and reparations because such reparations are seized forcibly
from\th%);fender and his family instantly by the community justice apparatus. The
indigenous justice system meets the requirement of restorative justice of public hearing
organised by the community leaders, protection of the parties and restitution to the victim.
Community leaders are the facilitators of the public meetings that gives rise to public hearing

and the protection of the interests of the community.

316 Tgwe, 10 & Odoh, SC, Rethink on Restorative Justice: A Recipe to Restoring Public Confidence in the
Nigerian Judiciary, UNIZIK, Law Journal, 19, (1) 2023.



Restorative justice defines crime in terms of harm and shifts the focus which hitherto was on
the offender under the retributive criminal justice system, on the victim with the aim of
repairing the harm. It emphasises that that injustice will continue to exist where the harm
occasioned by the crime has not been repaired. Harm in the criminal context, is not limited to
material or physical harm but also includes psychological and relational injuries that impact
the victim or the victim’s family negatively and disrupt societal cohesion, peac Qharmony.
In other to have true justice, the victims need to be healed of such injury re@g from crime
which reparation effectively addresses. Material reparation may ly address material
damage however some authors posit that symbolic repar@ﬁ necessary to address
relational injuries in order to facilitate repair and rest(@n of pre-existing relationship,

altered by the commission of crime. &Q

In many domestic jurisdictions like I:I%\'}f would appear ironical that victims who are at
the receiving ends of the actions o®emetrator and directly incur harm emanating from a
crime are made mere objeét@%e criminal proceedings. The interests of the victim in
relations to the harm th%&e suffered is subsumed in the interest of the State and their
interest is seco 5@@‘[ of the State. While they may pursue remedial reliefs for damages

suffered thr@ civil proceedings, such proceedings are entirely independent of the criminal
proc@%

With respect to criminal justice, restorative justice theory takes a positivist view of the
concept of crime. It emphasises the role of the victim in the criminal justice process and
advocates a shift from a retributive aim of criminal justice to achieving restorative goals of

compensating the victims. In the conventional criminal justice system, the State represents the



interest of the public and supposedly, that of the victims. Hence, in the Nigeria’s criminal
justice system, victims are not parties to the legal proceedings, at best, they merely play roles

as witnesses for the State and their interests seem to be subsumed in that of the State.?!”

The practice of reparation may have its roots in indigenous practices in ancient times, which
was largely private and informal, but the significance of reparations @ot be
overemphasized or detached from a formal criminal justice process. The indi Q criminal
justice model cannot be dispensed with, in favour of a reconciliatory andymediative model
between the parties (the defendant and the victim). The more plausib@ is the position
J

that restorative justice should be firmly entrenched in the @inal justice system of a State.’!®
This is in line with the arguments of restorative j %Qvocates who opine that restorative
justice should be firmly made an integral p criminal justice system so as to integrate

the interest of the victims into the crim@ﬁce system. Although many legal systems make
°

explicit provisions for some for@f compensation and restitution to victims by the

defendant upon conviction,'@ respect to certain crimes, the practice in common law

jurisdictions may offer“a_slight variation to the proposition that the principle of reparation

should operate t’tﬁ@ e traditional criminal justice process.

O

4.14Co porary Nigerian Laws on Restorative Justice to the Victim of Crime
i. The Nigerian Constitution: The Criminal Justice System in Nigeria derives its validity

from the Nigerian Constitution that has its inspiration from the retributive jurisprudential

317 In some civil law jurisdictions, victims are accorded rights such as the opportunity to make impact statements.
They may even be accorded the status of ‘partie civile’.
318 Gordon Bazemore & Lode Walgrave, Restorative Juvenile Justice: In Search of Fundamentals and Outline for

Systematic Reform, in Gordon Bazemore & Lode Walgrave (eds), Criminal Justice Press, 45-74, 1999 as cited in
Zhang, Y and Xia, Y, Can Restorative Justice Reduce Incarceration? A Story From China, Justice Quarterly, 2021)
Volume 38, Issue 7, <https://www.tandfonline.com/doi/abs/10.1080/07418825.2021.1950814>.
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school of thought that places premium on punishments for crime as the aim of the Nigerian
criminal justice system. The Constitution provides as follows:
Subject as otherwise provided by this Constitution, a person shall not be convicted
of a criminal offence unless that offence is defined and the penalty thereof is
prescribed in a written law, and in this subsection, a written law refers to an Act of

the National Assembly or a Law of a State, any subsidiary legislatimr

instrument under the provision of a law.3!” QQ

The above-constitutional provision focuses on the protection of the xer and it does not
contemplate the interest of victims of crimes. In Effanga v. T, %" the Supreme Court of
Nigeria held that no person can be tried and convicted of ence which did not exist at the
time of its commission. Crimes are always viewe as@nst the State, no matter the degree
of personal injuries suffered by the victim %s made the system to be more punitive
than restitutive. Better still, the Nigeria@al Justice System is such that views crime not
from the perspective of the victim @a means of punishing the offender if found guilty of
the crime committed. The c'a&nporary criminal justice system is more of penalty to the
offender than compensh@?o the victim of crime.*! It has been observed however, that
penalty alone ¢ 'n@\it the faith of the citizenry in the criminal justice system. It should be
noted that %ngerian justice system prescribed incarceration as one major form of

puni@ hich is designed to remove the convicted offender from the society for a period

of time or even forever so as to prevent future crime. Under the criminal justice system, the

319 Section 36(12),1999 Nigerian Constitution (As Amended).
320 1969 LPELR-25417(SC) (Pp. 6-7 paras. B).
321 Nwosu, K, Nigerian Criminal Law and Procedure in Prospective, National Strategic Training, 2011 as cited in

Ayodele, JO & Adebusuyi, JR, One Space for Two Justice Praxes in Nigeria: The Yoruba Experience in

Stakeholders' Restoration, Minding the Gap Between Restorative Justice, Therapeutic Jurisprudence, and

Global Indigenous Wisdom, 2023 <https://www.igi-global.com/chapter/one-space-for-two-justice-praxes-in-
nigeria/313247>.
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purpose of imprisonment is to confine the convict offender in the prison by taking away his
fundamental liberties and subjecting him to deprivation. Incarceration is the most common
method of incapacitating offenders; however, other, more severe, forms such as capital
punishment are also used. The overall aim of incapacitation is to prevent the most dangerous
or prolific offenders from reoffending in the community. The implication of retributive justice

is intended to achieve revengeful, retaliatory and punitive effect. \

The judicial powers of both the Federation and the State are vested in &Qou;s established
for the Federation and those established for the State.3?? These j (@ powers of both the
%

Federal and State are exercised on both criminal and civil proGdl

ii. Criminal Procedure Act and Criminal Proce&f&ie

The Criminal Procedure Act (CPA) and Cri Procedure Code (CPC) were the two
legislations that the colonial administ.rat' kd to govern criminal procedure in Nigeria and
both were handed over to Niger,é;en after independence. The CPA is the principal
enactment governing crimin'a@ocedure in the Southern States of Nigeria and it initially
came into being as ordi?@%o. 42 of 1945 and re-enacted as ordinances No. 43 of 1948 and
was at various '@ended. It was subsequently incorporated as Cap. 80 Laws of the
Federation o@geria 1990 and later as Cap. C41 LFN 2004. The CPC on the other hand was
enac d%&e Northern Nigeria in 1960 and applied later to the other States in the Northern
part of Nigeria that were created after independence. Whether it is CPA or CPC, the main
purpose of the Nigerian criminal judicial system is to reduce crimes, prosecute and punish the

minds that were responsible for criminal acts. These procedural laws that punished the

offenders for their criminal acts, neither abated criminal activities nor did substantial justice

322 Section 6 (1) and (2), 1999 constitution of Nigeria (As Amended)



not only to the offender but also to the victims and the victim’s family. In view of the punitive
nature of the Criminal justice system of the time, the criminal justice system became veritable
instruments that has turned the offenders into hardened criminals because it emphasises

punishment above the restoration and integration of the criminal back to the society.

The criminal justice system in almost all the States of the Nigerian federation is re&tive as
it focuses on inflicting punishment and pain on the offender than any real at to reform
and reintegrate the offender into the society. The failure of the Crimi&al@ce System in
Nigeria to satisfy the minimum goals of criminal justice is among factors, attributed to
its heavy reliance on the machinery of punishment, to the le%f the restoration of the
offender and the victim’s remedy. The provisions of th and CPC were substantially
unsatisfactory in that their focuses were on how t@nders would be punished for their
actions which were unsatisfactory. Under thi %mnal justice system, conviction preceded
the award of compensation, which o inarily should not be the case. While, there is no
definite procedure for qualifying th\@l.mt of compensation to be awarded by the trial court,

it is often determined withodk&nng from the victim as to the extent of the injuries suffered

and other expenses ina@% the victim 3%
)

The crimin@stlce system whether under the CPA or CPC, envisages at least three

com on@b, viz: the law enforcement, judicial process and reformatory institutions. The

criminal justice system is defined as the collective institutions through which the accused

offender passes until the assessed punishment concluded.?’* The criminal justice system in

323 QOlatunbosun, A, Compensation to Victims of Crime in Nigeria: A Critical Assessment of Criminal—Victim
Relationship, Journal of the Indian Law Institute, Vol. 49, Number 2, 2002 as cited in Ayinde, DJ, An Appraisal of
the Legal Framework on Parole in Nigeria, Potchefstroom Electronic Law Journal, 2022 Volume 25, No. 1)
<https://www.ajol.info/index.php/pelj/article/view/236832>.

324 Garner B., Blacks Law Dictionary, 9 edn. London, Sweet and Maxwell Ltd, 2004.
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Nigeria is responsible for the slow pace of criminal trials in the Nigerian courts and the
congestion of the prisons, especially with inmates awaiting trials. The Nigerian Prison Service
was created to be an institution meant to administer penal treatment to adult offenders having
its importance in the bid to reduce crime in the society but has rather proved to be the
complete opposite of what it stood for.3?> Successive governments at both the Federal and the
State levels acknowledge the magnitude of these problems and have initiated programmes and
projects aimed at improving the state of criminal justice system, delivery and Qto Justice
generally. Unfortunately, and quite regrettably, most of these efforts ha e%gco yield the

needed results primarily because the basis of our criminal justice @s owards retributive

rather than restorative justice. Q

QQ

The Economic and Financial Crime Commissi CC) is charged with the responsibility

iii. Economic and Financial Crime Commission

of enforcing all economic and ﬁnancsi\'ﬁles laws in Nigeria. The EFCC Act 2004 was
enacted to replace the EFCC Ac@\ZOOZ The Act in Nigeria has several restorative
provisions aimed at combatl'n&onomic and financial crimes, promoting transparency, and

recovering stolen asset@% are returned only to the Federal Government and not to the
individual Victizt@

The ;@e provisions of the Act are discussed as follows:

a. Compounding: Under the Act, compounding is a variant of restorative justice which

promotes victim/offender mediation. Compounding of criminal offences is the process

325 Abuchi U. Prison Congestion in Nigeria: Causes and Solutions, Published by Assistant Superintendent of
Prisons Maximum Security Prisons, Jos, Plateau State, Nigeria, p.116, 2013, as cited in Olusegun, OO & Oyelade,
OS, Access to Justice For Nigerian Women: A Veritable Tool to Achieving Sustainable Development International

Journal of Discrimination and the Law, 2022, Volume 22, [ssue 1,
<https://journals.sagepub .com/doi/abs/10.1177/13582291211043418>.
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that enables the victim decide whether to settle his dispute with the offender without
necessarily having to go through the judicial process to obtain his remedy or not. The
Act provides that:
Subject to the provisions of section 174 of the Constitution of the Federal
Republic of Nigeria 1999 which relates to the power of the Attorney-General
of the Federation to institute, continue or discontinue criminal procee&s
against any persons in any court of law), the Commission may und

any offence punishable under this Act by accepting such sur&)&n)ney as it
t

which that

thinks fit, not exceeding the amount of the maximu
person would have been liable if he had been con@%

that offence.’?°

By the above-stated provision, the Act is empowered &tiate or bargain with suspect so
as to arrive at desired goal of retrieving some o@’ybmoney fraudulently converted by the
offender. This is purely restorative justice iﬁ{@emplaﬁon and it is only by extension that the
Act can be said to contain restorativé @ ions to individual victim. It must be emphasised
that the power conferred on t @ymmission under Section 14(2) of the Act is that of

compounding of offenc@t compounding of the crime.

D"
Compoundi l@he Act is intended to apply to offences not yet before a court and that it
applies d nvestigations however, in the case of Gava Corp. Ltd. v. F.R.N.;**’ the court
held}mythe Commission has the power to compound an offence that is already before the
court. However, the Commission merely investigates, compounds an offence or prosecutes
the offender, but has no power to acquit. Compounding an offence terminates legal
proceedings and leads to acquittal of the accused. It is only the court that has exclusive power

to acquit. Thus, if the Commission only investigates but has the power to compound an

326 Section 14(2), Economic and Financial Crimes Commission (Establishment, Etc) Act, 2004.
27(2019) 10 N.W.L.R. (Pt. 1679) p. 139 at 149.



offence, and it is the court that can acquit an offender, then the Commission has the power to
compound an offence that is already before the court. However, the Commission’s power to
compound is made subject to the power of the Attorney-General of the Federation to institute,
continue, take over or discontinue criminal proceedings.
b. Forfeiture: The forfeiture of the proceeds of crime is merely a compensatory damage,
hitherto peculiar to civil adjudication, which is now accommodated in criminal justi&esystem
as a means of restoring the victim of crime to his position before the crime w; etuated.
While sentencing of a convicted person is the established punitive mechani ovided by the
law criminalising the conduct of the accused to punish him for hi @inal conduct, and to
deter prospective criminals from committing the offence, fo '%f objects of crime and
sentencing do not constitute double jeopardy. It would been different if the court had
awarded exemplary (punitive) damage against tthrlminal defendant in addition to
sentencing. That will clearly amount to d pardy. In Ajiboye v. F.R.N.,’®® the court
held that when a court directs a proper%v\t'%orfeited to government, it is intended to debar
.

the convict from deriving benefit @the proceeds of crime for which he was convicted.
Forfeiture is geared towards'@*nng others who are so criminally minded to know that no
benefit would properl)\@r to the person who wantonly acquires what belongs to the
government. (@
The questio@‘How restorative to the victims of crime are the provisions of the EFCC Act
and %Q;Qiation between the offender and the Commission?” The provision of the Act can
be said to be restorative justice only to the Federal Government and not to the individual
victim:

For the avoidance of doubt and without any further assurance than this Act; all the

properties of a person of a person convicted of an offence under this Act and

328 (2018) 13 NWLR. (Pt. 1637) p. 430 at 437.



shown to be derived or acquired from such illegal act and already the subject of an

interim order shall be forfeited to the Federal Government.32°

However, the restorative provisions of the Act is a mere contemplation of restorative justice
as it is difficult to conclude that it satisfies all the conditions and goals of restorative justice to
the victims of crime.

iv. Administration of Criminal Justice Act \

The Administration of Criminal Justice Act (ACJA)*® merged the provj @0 the two
principal criminal procedure legislations the Criminal Procedure Act &Q) applicable to the
Southern States of Nigeria and the Criminal Procedure Code (CP cable to the Northern
Q

system of administration of criminal justice in Nige@rmotes efficient management of

States to become an all-encompassing legislation. The purpo the Act is to ensure that the

criminal justice institutions, speedy dispensation&ﬁtice, protection of the society from
crime and protection of the rights and intere@ the suspect, the defendant, and the victim.!
The ACJA has been domesticated b'@e 36 (thirty-six) of the Federation of Nigeria as
Administration of Criminal J.us&(@gw (ACJL) and the ACJA has replaced both the CPA and

CPC. The ACJA has @rovisiom on victims remedy and restorative justice. Such
b

provisions are dis.c ss% elow.

a. Restorat'on@ossession of immovable property: The Act provides that where a
defendant victed of an offence carried out by criminal force, and it appears to the court
that ]&% force, a victim has been dispossessed of any immovable property, the court may,
if it thinks fit, order the possession of the property to be restored to the victim.?*? The order
shall not prejudice any right or interest to or in the immovable property which a victim,

including the convict, may be able to establish in a civil suit.

329 Section 21, EFCC Act, 2004

330 Administration of Criminal Justice Act (ACJA), 2015.
31 Section 1, ACJA

332 Section 336 (1), ACJA



b. Compensation to victim of crime: Compensation could be by way of Consequential
Order made by Court. The possibility of awarding compensation to a crime victim in the
absence of material on which the court’s discretion may be exercised, renders the exercise of
such discretion useless. Also, where the crime victim fails to approach the court in any known
mode to request compensation for the crime, the court may not grant such compensation.
Nevertheless, it is clear that as a general principle, courts may make consequential and
ancillary orders for purposes of carrying their decisions and determinations j xecution.
The courts, in exercise of jurisdiction vested on them by law, in every cause or matter, have

power to grant, either absolutely or on such terms and conditions s thinks just, all such
%

remedies as any of the parties may be entitled to in respect© legal or equitable claim

properly brought forward by them in the cause or matter @xt, as far as possible, all matters

in controversy between the parties may be co& y and finally determined and all

multiplicity of legal proceedings concerni (@y of those matters avoided.>* Inherent

jurisdiction to make consequential o.r@nits courts to ensure proper administration of
N

justice. 3

C.)
&
N\
The word ‘consequentﬁb%ply means ‘following as a result, or inference; following or
resulting indire )’\Q{ consequential order is one that flows directly and naturally from the
decision or 6& of court made on the issues in litigation and inevitably consequent upon
it.336%@rgquential order is not merely incidental to a decision. It must be giving effect to

the judgment already given. A proper consequential order need not be claimed, but it must be

333 Federal High Court Act,1973 s.11; High Court Act, Abuja s.27; High Court Law, Lagos State s.14. [O. 4 1.3
of Court of Appeal Rules, 2016 provides that the Court shall have power to give any judgment or make any
order that ought to have been given or made and to make such further or other orders as the case may require.

334 Erisi v Idika (1987) 4 NWLR Part 66, 503.

335 Obayagbona v Obazee (1972) 5 SC 247 cited in Apostolic Church v Olowoleni [1990] 6 NWLR Part 158, 154;
Maduabu v. Ray [2006] All FWLR Part 300, 1671; Ray v. Maduabu (2006) All FWLR Part 310, 1637.

336 Akapo v Hakeem-Habeeb, (1992) 6 NWLR Part 247, 266



closely related to the substantive relief claimed.*” The Court in Idrisu v COP held that a High
Court has inherent powers to make orders even if they are not sought by parties where such
orders are ‘incidental’ to prayers sought. However, a consequential order must flow directly
and naturally from decision or order of court made on the issues in litigation and consequent
upon it. Thus, where the court refuses primary or principal relief sought, an incidental relief
cannot stand because there would be no principal order on which such incidenta@er can
lean. Where the making of such consequential order is necessary to giv ct to the
judgment of the court, the court may competently make the consequenti&o&cgeven if it was
not specifically sought as a relief from the court.3 O

The Act provides that: O$

Notwithstanding the limit of its civil or criminal jur@ion, a court has power in

delivering its judgment to award to a victim %%qurate compensation by the

defendant or any other person or the S@

The Court in considering the award of@nsation to the victim may call for additional
evidence to enable it determine Xantum of compensation to be awarded.

Consequently, award of @nsation by the court to a crime victim under its inherent
powers is still sulgjg&proof of facts by the crime victim of the specifics and particulars of
loss suffere b)@uer.

¢c. Restitu o victim of Crime: The court is empowered to order restitution. A court after
convictigh may adjourn proceedings, to consider and determine sentence appropriate for each

convict:

337 Idrisu v COP., [2009] All FWLR Part 450, 720; in Oduwole v Aina, [2001] 17 NWLR Part 741, 1
338 Garba v University of Maiduguri, [1986] 1 NWLR Part 18, 550.
339 Section 314, Administration of Criminal Justice Act, 2015.



a) In addition to or in lieu of any other penalty authorised by law, order the convict
to make restitution or pay compensation to any victim of the crime for which the
offender was convicted, or to the victim’s estate;

b) Order for the restitution or compensation for the loss or destruction of the
Victim’s property and in so doing the court may direct the convict:

(1) to return the property to the owner or to a person designated by the owner;

(i1) where the return of the property is impossible or impracticable, @ an

(ii1)) where the property to be returned is inadequate or %@xelt, to pay an

amount equal to the value of the property; or

amount equal to the property calculated on the basis of what i$\fair and just.’*
d. Sentencing: While determining an appropriate sente Qe awarded the offender, the
courts by the provision of the Act has to co i%Qmongst other things the issue of
restitution.*! The interest of the victim, the\c%%t and the community.3*? In the exercise of
its power, a court may, within the procge éor while passing judgment, order the defendant
or convict to pay a sum of money@raying expenses incurred on medical treatment of a
victim injured by the convict'i@nnection with the offence.?#
e. Community Servic?sbe Act provides for community service as an alternative to the
traditional puni 'n{s}, serving jail term.** By awarding community service to the offender,
the offender®s a sense of membership of the community. By serving in his community, he
is bej@&egrated into the community and he is made a better a person as he still retains
some self-worth. This will be different if he is condemned to prison where he will mix with

other criminals who may end up teaching him how to evade the law enforcement and not get

caught in the crime.

340Section 321

341 Section 401 (2) (g).

342 Section 311.

33 Section 319 (c).

344 Sections 460-466 ACJA



f. Plea Bargain: The Act provides that the prosecutor and the defendant or his legal
practitioner may enter into an agreement in respect of plea bargain after consultation with the
police that is responsible for the investigation of the case and the victim or his
representative.>*> The prosecutor is also mandated in determining whether it is in the public
interest to enter into a plea bargain, to weigh all relevant factors, including inter alia, the

defendant’s willingness to make restitution or pay compensation to the victi;jm where

The concept of restorative justice system encourages plea hich allows the

appropriate.346

prosecutor and the defendant to reach an out of court settlement through mediation which is

delivered as consent judgment by the court in complianc h the law and principles of the

concept of restorative justice. 2 be

\®
A plea bargain may take the form 0{ @ bargain or a sentence bargain.**’ In a Charge
bargain, the prosecutor will agree@()p or leave out some counts of a charge for a less
serious offence in exchange‘@ plea of guilty to the lesser charge. An instance of this is
where a prosecutor deb@ o substitute a charge of murder which in Nigeria attracts a
mandatory sent '@@eath for the lesser charge of manslaughter which upon conviction
attracts bet@ imprisonments for life to a term of imprisonment in return for the
pros cu@’Qonceding to a milder penalty. Thus plea bargain is an offspring of restorative

process validly used mostly in criminal cases.

345 Section 270 (4) (a)

346 Section 270 (4) (b) (ix)

347Adegbite K. Plea Bargaining in Nigeria: Any Legal Foundation? 2015 as cited in Akinsulorea, A, The Nigeria
Police Philosophy and Administration of Criminal Justice Post 2015: Interrogating the Dissonance, Sriwijaya Law

Review, 2020.
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v. The Criminal Law of Lagos State: The Criminal Law of Lagos State also provides a
concrete basis for the practice of restorative justice and VOM in Lagos State.**® The law
empowers the Court to order amongst other things, restitution, compensation, probation,
curfew orders, community service orders, binding-over and correctional orders, victim
offender mediation, orders, rehabilitation and other restorative justice measures. The law
further states that restorative justice through victim offender mediation can be, used as
disposition measures in lieu of punishment for crime and any offender who is ﬁi of an

offence under the Law, may in addition to or in lieu of any punish<e&y ich may be

vi. Federal High Court Act: The Federal High Court Ac@wdes that in any proceedings in

imposed, order any of the disposition measures stated above.’¥

the Court whether civil or criminal, the Court ma o'@econciliaﬁon among the parties and
encourage and facilitate the amicable settle (@ereof.”o By this provision, such amicable
settlement can best be achieved when.t@ directs both the victim and the offender to get
involved in a Victim-Offender Meé@ process.
N
N\
vii. The Magistrates’ OQLaW of Lagos State: Just like the provision of the Federal
High Court Act 1@(1 above, the Magistrates’ Court of Lagos State encourages amicable
settlement o%ses like assault and other non-felony offences. The section provides as follows:
%@nal cases, a Magistrate may encourage the settlement in an amicable way
of proceedings for common assault or for any other offence not amounting to
felony and not aggravated in degree on terms of payment of compensation or other

terms approved by him.3!

348 Section 15(2), Criminal Law of Lagos State, 2011.

3% Section 15 (3), Criminal Law of Lagos State, 2011.

330 Section 17, Federal High Court Act.

351 Section 37, Magistrates Courts Law of Lagos State, 2009.



Over the years, it has been learnt that the English penology system that was imposed on the
indigenous Nigerian people, which was surprisingly embraced and adopted by the Nigerian
leaders after independence, has not served the country any good. Penology under retributive
justice system which was initially meant to serve as deterrence, has outlived its usefulness as
offenders not only enter into recidivism but has also made crime rate to sc&aeyond
contemplation. In seeking alternative response to crime and social disord growing
dissatisfaction and frustration with this formal criminal justice system led tQ veciferous calls

for resuscitation of the pre-colonial criminal justice system @a victim-offender-

community centered. O

In the wake of this re-tracing of step, it is encoura; n@ in the areas of legislation, Nigeria
has gradually been recognising the fact tha%@s of crime should not be re-victimised but
should be made to return to the orig.ina §Yion the victim was or be compensated for the
loss that he suffered through the @ the offender. Despite the gradual entrenchment of
restorative justice to the Vft@qof crime, the restitution ordered by the court is seldom
complied with or has\GQ compliance rate. Therefore, it is expedient that concerted
legislations sh T&%@Agntroduced to make all Nigerian courts have jurisdiction to order

restoration t@ victims of crime as a matter of priority and importance.

The hitherto practice of ‘restorative criminal justice’ in the nature of fine paid to the court
rather than an obligation to the victim, must be revisited in a way that victim-offender
mediation can be a form of psychological therapy for the victim. Apart from the conventional
options of court and sanctioning, victims need to be more informed about the options that are

available to that may meet their emotional and psychological needs.



4.15 Crime Victims Compensation (CVC) Programmes

Crime Victim Compensation (CVC) is a victim service program that is governed by Colorado
law. Not all crime victims or crime related losses are eligible for reimbursement or payment.
The CVC program provides compensation to eligible individuals and their family members
who are victims of certain violent crimes. In order to attain societal objectives of every
criminal justice system, there must be fusion of different theories. The Vi e&gainst
Persons Prohibition (VAPP) Act creates a system of compensation for cgimeg victims. For
victims of rape, the court shall award appropriate compensation to t@%m as it may deem
fit in the circumstance.’* Victims of violent acts by State a & entitled to appropriate
compensation commensurate with the extent and amount @mages suffered by them.** For
victims of physical injury, the court may award a&'@ie compensation to the victim as it
may deem fit in the circumstance.’** ACJA proyides that a court may, within the proceedings

A\

or while passing judgment, order the defendant or convict to pay a sum of money as

.
compensation to any person injure;éb’v\the offence, irrespective of any other fine or other
punishment that may be inﬁ&)r that is imposed on the defendant or convict, where
substantial compensatio\@n the opinion of the Court recoverable by civil suit.?>
Q)

Over the ye the funding of the compensation has been a serious problem particularly
wher&t/ﬁ%rgrt ordered it. While some statutes do not state how money for compensation can
be raised, others do. ACJA proposes that if a defendant is ordered to pay compensation to

another person the Court making the order may issue a warrant for the levy of the amount by

any means permitted by law, including seizure and sale of any movable property belonging to

352 Violence Against Persons Prohibition (VAPP) Act, 2015, s. 1(3).
353 Section 24(5).

33 Section 2(5).

355 Section 319 (1)(a) of ACJA



the defendant or convict; attachment of any debt due to the defendant or convict; and subject
to the provisions of Land Use Act, attachment and sale of any immovable property of the
convict situated within the jurisdiction of the court.>>® In the Northern States of Nigeria,
particularly in both Adamawa and Sokoto State, the State Penal codes provide that:

[A]ny Person who is convicted of an offence under this Law, may be adjudged to

make compensation to any person injured by his offence and such compensation

may be either in addition to or in substitution for any other punishment.?>] Q

O

In line with the provisions of the VAPP Act, it is not all forms o & of crime that are
entitled to compensation. Those that are entitled to benefit orgémte in CVC programmes
are victims of rape,’® victims of physical injury,?> a@ctlms of violent acts by state
agents.’® There is nowhere in the VAPP Act wher th@ute specify the source of monies to
be used in compensating crime victims. Howe ¢ setback is that where a statute provides
for funding the CVC, the failure or i}lg@f the offender to pay the compensation due to
penury would make the victim t&%ain uncompensated. The ACJA adopts expansive

victimology?*¢! which accomﬂ@les not only compensation to the crime victim but also to the

immediate family or deb@ ts of the direct victim,**? and any other person who has suffered

harm in intervelft'@ist the victims in distress.

Whe\aj&g has been done and the law gives a remedy, compensation should be equal to

the injury and the injured party should be placed, as near as may be, in the situation he would

336 ACJA, 2015, 5.326.

357 Section 40 of Adamawa State Penal Code and Section 40(1) of Sokoto State Penal Code
338 Section 1(3), VAPP.

359 Section 2(5).

360 Section 24(5).

361 Caribbean Trading & Fidelity Corporation v NNPC (1992]) 7 NWLR Part 252, 161.

392 Adegoke Motors Ltd. v Adesanya, (1989) 3 NWLR Part 109, 250.



have occupied if the wrong had not been committed.’®® The person that is awarded
compensation may waive his entitlement to compensation.’** A waiver could be express or

implied from conduct.?%

4.16 Judicial Pronouncement on Restorative Criminal Justice System

The historical development of restorative criminal justice in Nigeria has evolved sig&cantly,
particularly in addressing the rights and rehabilitation of victims of crime. This evolution is
evident in the legislative framework, judicial decisions and institution«i forms that have

increasingly emphasised victim support and restorative practices. :@st rical evolution of

restorative criminal justice in Nigeria has been shaped by 6 nation of legal reforms,
landmark cases, and evolving societal values towards @3 and punishment. Restorative

justice emphasises repairing the harm caused r@inal behaviour through inclusive

processes that involve the victim, the offe nd the community, aiming to achieve

Q;\"J

The concept of justice in crirh@matters was explained in the case of Isonguyo v. State,?%

reconciliation and rehabilitation of the g{%d\{

where the Supreme Couxt obstrved that:
Indeed, j 1®1t equally to be considered from the end of the victim that [ s at
the rec@ng end of the defendant's wrongful act. As aptly postulated by this Court
@r decades ago: It so often happens that in murder cases the defence usually
talks of Justice only in relation to the accused person. Very often justice as it
affects the victim of the murder charge is either forgotten or ignored by the

defence. But just as it is essential that justice be done to the deceased who, even in

363 Wicker v Hoppock, 73 US 94, 18 L Ed.

364 Section 324, ACJA.

395 Gikiru Bakare v Lagos State Civil Service Commission, (1992) 8 NWLR. Part 262, 641.
36 (2022) LPELR-60912(SC) (Pp. 112 paras. A)



the lonely depths of his grave, cries out loudly for the circumstances of his death,

to be justly examined and justice meted to him.

The evolution of restorative justice in Nigeria reflects growing recognition of the need for a
justice system that not only punishes offenders, but also addresses the needs and rights of the
victims, promoting healing and societal restoration. This paradigm shift is suppogted by a

combination of judicial decisions, legislative reforms and policy initiatives aiv@creaﬁng a

¢
O

The judicial recognition of the need for a justice system thataqt only punishes offenders but

more equitable and effective justice system.

also addressed the rights and rehabilitation of victims wa@nciated in the case of Isonguyo
v. State’*’and Okon v. State.*%® Also in the case of d@ ti v. FRN*% and Ezerike v. State,’”’
the Courts ordered restitutions, which are n restorative justice as the courts aim to
restore the victims to their original steit@the crime.
N\
&

In Famoroti v. FRN, the enﬁk@ power of the Court to make an order for restitution after
conviction in a criminalh\¢asg is held to be derived from Section 297 of the Administration of
Criminal Justi '@)f Lagos State, 2011. This power is exercisable by the Court
irrespective @hether the Prosecution applies for restitution to the victim of crime or not.
The %@)f restitution is to compensate the victim of crime for the loss suffered and to

restore him to the status before the commission of the crime.

367 (2022) LPELR-60912 (SC).
368 (2014) LPELR-22446 (CA).
369 (2022) LPELR-57786 (CA).
370 (2022) LPELR-59158 (SC), pp. 36-37, paras. E-F.



Legislative developments have also been pivotal to the historical development of the concept
of restorative justice to the victims of crime in Nigeria, particularly, the Violence Against
Persons (Prohibition) Act’’! extends comprehensive rights to victims of crime, including
medical, psychological and legal assistance. The Act provides that:
1. In addition to the rights guaranteed under Chapter IV of the Constitution of the
Federal Republic of Nigeria, 1999, or any other international human rights
instrument to which Nigeria is a party, every victim of violence, as @d n
section 1 of this Act, is entitled to the following rights — (J
a) to receive the necessary materials, comprehensive med ychological,
social and legal assistance through governmental age@ﬁlon-govemmental
agencies providing such assistance; Q
b) be informed of the availability of legal, @nd social services and other
relevant assistance and be readily affo%@ess to them;
¢) to the rehabilitation and re-integra 'o\nprogramme of the State to enable victims
.
to acquire, where applicable @n\cessary, pre-requisite skills in any vocation of

the victim's choice and*\§o in necessary formal education or access to micro

Q

d) any rul '@ regulations made by any institution or organization prohibiting

credit facilities;

or rest@ing the reporting of offences or compliance with the provisions of this
Q/Q;Qall, to the extent of the inconsistencies, be null and void: and

e) no complainant of any offence under this Act shall be expelled, disengaged,

suspended or punished in any form whatsoever by virtue of the action of

compliance with the provisions of this Act.

371 Section 38(1), Violence Against Persons (Prohibition) Act



Also, the Administration of Criminal Justice Act, aims to enhance the efficiency of the
Criminal Justice System and incorporates elements of restorative justice such as restitution
and compensation for victims. The ACJA states that:
The purpose of this Act is to ensure that the system of administration of criminal
justice in Nigeria promotes efficient management of criminal justice institutions,
speedy dispensation of justice, protection of society from crime and protection of

the rights and interests of the suspect, the defendant, and the victim.?” Q

Institutional reforms, such as the establishment of the Nigeria P entral Criminal
Records Registry under the Nigeria Police Act,*”® enhance th istration of criminal
justice by maintaining a comprehensive method of crimin , which aids in the effective
tracking and management of cases, including those inv{\gictim restitution.

The Court of Appeal in Atuche v. FRN & Anor,*’ @’gmar JCA, states that:
It seems to me that the essence of the@(gr restitution is not a punishment, it is
rather to ensure social justice ah@s a deterrent by ensuring that a criminal is
not allowed to enjoy the p\%g?s of his crime in total disregard to the fate of the
victim. Restitution 4 \ovel to our Criminal Justice. It has always been part of
our laws. See N ﬁi V. FRN (2015) LPELR (25858) 1 at 38-40, OGUNLANA
V. THE STA %995) LPELR (2341) - SC and EBUKA V. THE STATE (2014)
LP 3491) 1 at 13-15. Therefore, in the diacritical circumstances of this
Mer, Section 36 (8) and (12) are inapplicable as the order for restitution is not a
punishment as submitted by learned senior counsel for the Appellant. Looking at

the humongous sum stolen by the Appellant and the 2nd Respondent, the trial

Court was on a firm standing by making the order of restitution notwithstanding

372 Section 1(1), Administration of Criminal Justice Act, 2015.
373 Section 67(1), Nigeria Police Act, 2020
374 (2022) LPELR-58246, pp. 104-105, para. B-B, (CA).



the fact that the Appellant had been sentenced to a jail term. The additional order
of restitution made by the trial Court is in no way equivalent with the rule of

double jeopardy prohibited under our criminal jurisprudence.

375

Subsidiary legislation like the Nigeria Police Regulations’’> and the Kirikiri Prison

376

Appropriation (Female) Orders®’® also play a role in shaping the operational chts of

criminal justice, particularly in the training and management of personnel a lities that

¢
N

These legislative and judicial advancements, supported by institutienal reforms, demonstrate

directly affect the implementation of restorative justice.

Nigeria’s commitment to a more restorative approach in @iminal justice system, focusing
on the rights and rehabilitation of victims alongsi e@ﬁaditional goals of punishment and
deterrence. The Nigerian Constitution anc\@ls human rights provisions underpin the
movement towards restorative justic? b }dating the protection of human rights and the
dignity of human persons involved i criminal justice system.
R
N\

The development of t %rative justice system to victim of crime in Nigeria has its
challenges, pa "@in the area of its implementation, which includes the traditional
reliance on g@ive measures, lack of widespread awareness about restorative justice benefits
and 1% ent training for legal practitioners and law enforcement on restorative approaches.
Nigeria has no crime victims’ compensation or reparation schemes that can be said as at today.

Individual victim has been compensated, as there are no laws throughout the thirty-six states

of the Federation placing obligations or duties on governments, states or federal to pay

375 Nigeria Police Regulation, 1968. The current police Act, 2020 is designated as “the Nigeria Police Force
(Establishment) Act, 2020” was passed into law by the Senate on the 22" of July 2020 and assented by
President Muhammadu Buhari on September 16, 2020. The police regulations as part of the Act are yet to be
reviewed to capture the new provisions of the Act. The regulations were last reviewed in 1968.

376 Kirikiri Prison Appropriation (Female Prisoners) Order, 1961.



compensation to crime victims who suffered crimes of violent nature. The major research
problems are the unavailability of state compensatory schemes for victims of crime in Nigeria.
Several nations of the world have moved ahead with time in matters of crime victims’
compensation; Nigeria cannot afford to lag behind in such issue of international dimensions.
In this connection, this thesis dissects the need for legislation in Nigeria’s jurisprudence with
a view to making statutory provisions for Nigerian citizens who suffered criminal i&es asa
result of murder, rape, robbery, etc as a result of crime. However, ongoing le orms and
increasing recognition of human rights suggest a promising future fo& orative justice in

Nigeria. The evolution of restorative justice in Nigeria represents a s ive shift towards a
é

more humane and effective criminal system. In these ci@ ces, I recommend that
continued legal reforms, education, and advocacy should @)nsidered essential to overcome

challenges and facilitate the practical integration % @tive justice into Nigerian criminal

justice jurisprudence. ’b
O



Chapter Five

Jurisprudence of Restorative Justice for Victims of Crime in Nigeria

-\

5.1 Western Conception of Restorative Justice

Restorative justice could be said to have its root not only in the Westew\eﬂptions but also
in non-western traditions. Llewellyn and Howse state that a move t \@9 a restorative model
of justice is perhaps best understood as a return to the roots@%, and not as a new-age
justice for an ailing criminal justice system.’”” In the @mporary societies, the justice
system leans heavily on the pillars of punitive m@?These punitive measures could be
short term or long term measure. Despite res, the justice system often fall short of
addressing the underlying issues.’”8 Mrm punitive measures, while sometimes effective
in deterring immediate repeat ot@ca\,might not address the deeper reasons behind these

behaviours, leading to prolo dverse effects on individuals and the wider community.

The historical con@n of restorative justice is not limited to Western practices but also
includes so i&e&sting history in the lasting traditions of Africans. Stout is of the opinion

that mo@ what is claimed to be traditional African justice is based upon anecdotal

N

377 Llewellyn, JJ & Howse, R, Restorative Justice: A conceptual framework, Canada: Law Commission, 1999 as
cited in Tauri, J, The Plastic Shamans of Restorative Justice, The Routledge International Handbook on
Decolonizing Justice, 2023, <https:/library.oapen.org/handle/20.500.12657/76004/restricted-resource?
bitstreamld=1b2f96¢3-4a70-45c9-b116-29aala08fd6d#page=74>.

378 Umbreit, MS, Vos, B, & Coates, L, Restorative Justice in The Twenty-First Century: A Social Movement Full
of Opportunities and Pitfalls. Marquette Law Review, 89, 251-304, 2005 as cited in Patel, S, Embedded
Healthcare Policing,(Embedded healthcare policing, 2022),
<https://heinonline.org/HOL/LandingPage?handle=hein. journals/uclalr69&div=20&id =&page=>.
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unsustainable claims.’” The very idea of African customary law is considered an oxymoron
by the Western writers and it is their belief that African law is not law per se, but a form of
primitive practice which predates law.*®" In the same vein, it has been argued that to
‘describes ancient justice as necessarily restorative is to romanticise the past and to provide an

excuse for re-colonising indigenous groups’.’8!

In Nigeria, crimes are committed daily and the Nigerian laws for a long period of time
centred upon prescribing punishments for the offenders. This chapter, is aimed at
appraising the jurisprudence of restorative justice to victims of ¢rime under the present
criminal justice system with a view to ascertain the extent.to ‘which restorative justice
can be applied to the victims. It was found that there i dearth of restorative justice

aimed at restoring the victims of crime to their statbs‘pquo ante.

The main statutes in Nigeria that prohihit ¢riminal acts are the Criminal Code Act and
the Penal Code Act. These two statates focus mainly on punishing the perpetrators of
the crime because none of ‘thiespunishments listed in the sections of these statutes could be
said to have the interesthof)the victim as its main purpose. This chapter shall recommend
that these twogstatutes should be reviewed and amended to make provisions for the
restoration of\the victims of crime to the position he was before the commission of the

crime by/'thie offenders in line with the utilitarian purpose of the law which is not only

379 Stout, B, Restorative Justice in South Africa: Resolving Conflict, British Journal of Community Justice
Vol.1(3) pp51-61, 2003.

380 Costa, A, The Myth of Customary Law, South African Journal of Human Rights 14 (4):525-538, 1998 as
cited in Olwage, E, Under the Leadwood Tree: Disputing Land, Mobility and Belonging in Post-Colonial
Southern Kaoko, <https://kups.ub.uni-koeln.de/61786/>.

381 Daly, K, Restorative Justice: The Real Story, 2017as cited in Marder, 1D, Mapping Restorative Justice and
Restorative Practices in Criminal Justice in the Republic of Ireland, International Journal of Law, Crime
and Justice, 2022, Volume 70, <https://www.sciencedirect.com/science/article/pii/S1756061622000222>.



https://www.sciencedirect.com/science/article/pii/S1756061622000222
https://www.sciencedirect.com/science/article/pii/S1756061622000222

sought in the interest victim of crime but also in the general interest of the

community.’#?

The jurisprudence of restorative justice to the victims of crime in Nigeria is supported by
various legal frameworks and case law that advocate for the rights and restoration of victims.
The legal framework supporting restorative justice includes the Administration of&iminal

Justice Act. The jurisprudence of restorative justice is increasingly recog s a vital

component of the criminal justice system, aiming to address the ngeds of victims and

The jurisprudence of restorative justice in Nigeria is st@veloping and faces significant

contribute to the rehabilitation of offenders.

challenges in implementation. Currently, it is 31'6‘9 seen as inadequate, functioning
primarily as bureaucratic paperwork rather\tb% robust alternative to traditional criminal
justice processes. Efforts to address t.h@nd rigid procedures within the criminal justice
system are ongoing, but many gap&%ain, limiting the effective application of restorative
justice principles. In other \X/@%e practice of restorative justice in Nigeria is still in its
early stages and has m %llenges. It is often viewed as insufficient, mainly involving
bureaucratic ta §®d of being a strong alternative to the usual criminal justice system.
Attempts ar@ing made to improve the slow and inflexible processes within the criminal

justi@g, but there are still many shortcomings that hinder the proper implementation of

restorative justice principles.

382 Akinola, OB, Trumped-Up Charges by Law Enforcement Agencies in Nigeria: Causes, Effects and the Way
Forward, International Journal of Development Research, 2020, Volume 10, Issue 5, pp. 35795-35799,
<https://www.researchgate.net/profile/OmoniyiAkinola/publication/360270936 up charges by law
_enforcement _agencies_in_nigeria_causes_effects_and the way forward omoniyi bukola akinola/links/64e
e51d66a394d6claed97e3/trumped-up-charges-by-law-enforcement-agencies-in-nigeria-causes-effects-and-the-
way-forward-Omoniyi-Bukola-Akinola.pdf>.
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In Nigeria, restorative justice is supported by various domestic laws that align with
international frameworks. The focus of restorative justice in Nigeria involves redressing the
harm caused to victims while holding offenders accountable, aligning with broader
international objectives to create a more balanced and humane criminal justice system. In
other words, the Nigerian concept of restorative justice is supported by local laws that match
international standards. This aims to repair the harm done to victims while also holding
offenders responsible, fitting into global efforts to establish a fair and compassionate criminal

justice system.

In Nigeria, the ratification and domestication of international treaties holds particular
significance, reflecting the country’s commitment to international cooperation and adherence
to global norms. A treaty is an international consensus between states in written shape and
governed by international law.3®} The phrase treaty is used generically to depict a combination
of instruments, including Conventions, Agreements, Arrangements, Protocols, Covenants,
Charters, and Acts. In the stringent sense of the term treaties, many instruments are not
treaties in the actual sense of it. A treaty means any instrument by which an obligation under

international law is undertaken between Nigeria and any other country.3%

Many international treaties advocate for restorative justice, either directly or through
principles. Regardless of whether they apply to the Federal Republic of Nigeria or not,
Nigeria signed, ratified and domesticated some of these laws. The international standard
shows the basis for restorative justice practice and the extent to which Nigeria’s system falls

below the expected threshold in theory.

383 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing
Rules), 29 November 1985, A/RES/40/33 as cited in Valentino, CM & Madariaga, JC, The Logic of
Responsibilisation: A Critical Discourse Analysis of the Juvenile Offenders Law in Chile (Critical Policy
Studies, 2024), <https://doi.org/10.1080/19460171.2024.2423079>.

384 §.3(3) Treaties (Making Procedure) Act, Cap.T20, LFN, 2004
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5.2 The International Instruments for Restorative Justice Practices

Restorative justice practices represent a significant shift in the approach to justice, focusing
on repairing the harm caused by criminal behaviour rather than solely punishing the offender.
This paradigm emphasises the involvement of all stakeholders, including victims, offenders,
and the community, in the justice process. Various international instruments have been

developed to promote and implement restorative justice principles globally among which are:

i. The Tokyo Rules and the Riyadh Guidelines

The Tokyo Rules aim to enhance ‘greater community involvement in the management
of criminal justice, specifically in the treatment of offenders, and to promote among offenders
a sense of responsibility towards society.’’®* It tends to achieve this aim by proposing
reduced custodial outcomes of criminal justice systems.**® Rules 5 to 9 provide for alternative
disposal of cases at any level of the justice system, pre-trial, trial and sentencing stage and

post-sentencing stage.3’

ii. The United Nations ‘€onvention on Rights of a Child (UNCRC)

UNCRC is among the international legal instruments that have imposed restorative
justice measures such as rehabilitation, reconciliation, and reintegration on Nigeria. This
is specifically regarding Article 3, which stresses that the best interest of the child shall
always be the primary focus of every decision concerning the child.’® It also emphasises
the need for the young offender’s inclusivity. Nigeria falls below the UNCRC standard for

failing to expressly provide for voluntary participation of the child under the CRA.

385 Rule 14.2, Rule 6.2, The United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules).

38 Rule 1.2, United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules).

387 Rule 1.5, United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules).

38 Article 3, UN Convention on the Rights of the Child.
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The CRA meets some of the standards set out in the international law instruments
above while falling short of other expectations. At the bare minimum, Nigeria is mandated to
meet obligations spelt out in section 40 of the UNCRC for young offenders. This is because
Nigeria assumed a position to observe these guidelines by way of assent and ratification of the
convention. The convention does not explicitly mention the use of restorative justice
but it captures some core provisions that guide a restorative process such as the need for
proper involvement of the young offender’s parent or legal guardian, the use of the
informal mechanisms for a speedy resolution of cases and the protection of the best
interest of the child. It could be rightly argued that restorative justice may share this factor
with the formal justice system. However, in Nigeria, without reservation the CRA empowers

the court to dispose a case even when parents do not consent to it.3%

Nigeria’s underperformance is further evidenced in other ways. To illustrate, when a young
offender is arrested in Nigeria, the police are often the first point of contact. After the arrest,
young offenders are often tried and incarcerated.’*® Scholars argue that the young offenders
‘are remanded in prison custody indefinitely because the judicial officer is either totally
ignorant of the procedure to be adopted or is confused about it’. Importantly, while all this is
happening, the police often do not inform, for example, the young offender’s parents, that
their child is going through a criminal justice process. Moreover, when it comes to the hearing,

the young offenders are tried in open courts by the same judges who adjudicate over adult

389 Section 217(2), The Child’s Right Act (2003).

3% Enweonwu, OA, Ugwu, IP, Onyejegbu, DC, Areh, CE & Ajah, BO, Religious Fanaticism And Changing
Patterns Of Violent Crime In Nigeria, International Journal of Criminology & Sociology, 2021),
<https://doi.org/10.6000/1929-4409.2021.10.158>.
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cases. This goes against the common knowledge that young offenders are a special category

of offenders that deserve specialised systems.*"!

In Nigeria, on 1% November, 2024, the arraignment of 76 suspects, including 32 minors,
before Justice Obiora Egwuatu at the Abuja division of the Federal High Court for
participating in the #EndBadGovernance protests in August, 2024 was a recent case where

several minors were brought to court alongside adult co-defendants®?

on charges relating to
treason and inciting instability in the country. This situation reflects ongoing legal and social
issues surrounding the treatment of minors in the Nigerian justice system, the act which

violates the core principles of restorative justice and stands to be purely punitive.***

5.3 Reaction of the Society to Crime be

In a given society, the reaction of the peop%@n the same society might differ from one

another and same goes for the reaction } society to another. Societies react in different
°

manner to crime within their cultqé%ﬁsmeworks. The diverse reactions indicate the moral

and value system of the giveh&e y at the given time. The reactions are broadly categorised

into three sub-divisions\@?ey are as follows:
5.3.1 Punit%Perception: This set of individuals considers criminal acts as basically

dang@ that the primary objective of the criminal justice system should be to protect

the society through infliction of pain and punishment on the offender. It is believed that the

31 Ogunniran 1, The Lock and Key Phenomenon: Reforming the Penal Policy For Child Offenders in Nigeria,

10(1) Justice and Policy Journal, 2019 as cited in Malesa, KJ & Mashamba, ME, Parents' Experiences of
Participating in Diversion Programmes For Children in Conflict with the Law, Stellenbosch, 2024, Volume
60 No.1, <https://doi.org/10.15270/60-1-1257>.

392 Ajah B & Ugwuoke C, Juvenile Justice Administration and Child Prisoners in Nigeria, 38, 2018 as cited in
Ajah, BO, Chinweze, UC, Ajah, IA & Onyejegbu, DC, Behind Bars but Not Sentenced: The Role Of
Computerized Central Repository in Addressing Awaiting-trial Problems in Ebonyi State, Nigeria, Sage
Journals, 2022, <https://doi.org/10.1177/21582440221079822>.

393 Abdulraheem-Mustapha M. A, Child justice administration in Africa, 172 and 188, 2020.
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retributive criminal justice system is geared towards righting the wrongs, feuds and vendettas.
If a person was hurt, the injured person or his relative was permitted to exact revenge on the
person who caused the injury. In this regard, the retribution occasionally exceeded the offence.
Under the Code of Hammurabi,*** retribution was required to be proportionate to the crime,
provided the victim and offender were social equals.’*> As a substitute for vengeance, Roman
law advanced in the direction of monetary compensation, and fixed penalties wiset for
various injuries in cases of assault. Thus, from the perspective of develop law and
infliction of punishment on offenders, creation of an institutio arged with the
responsibility of exacting retribution and vengeance on malefacto &n

e only societally

permissible punishment was critical. That institution is the St@ that function, was one of

its most basic, and till date, one of its most critical. Q
5.3.2 Therapeutic Perception: This set of considers the offenders as not essentially

bad persons, but helpless products. 0 \el} societies who require treatment and help.
According to Shopeju, a sample o&gg‘respondents, half male and half female, was drawn
from educated Nigerians re'@ in Abeokuta. Only 42 percent of respondents felt that
victims of robbery sﬁ@ be compensated. However, when asked if robbers should
compensate thej '@, a majority responded positively. About equal proportions were in
support or @nst the idea that victims of assault should be compensated. Appreciable

diffe@ere observed between males and females on whether the government should

3% Hammurabi (c. 1810 — c. 1750 BC) was the sixth king of the First Babylonian dynasty reigning from c. 1792
BC to ¢. 1750 BC (according to the Middle Chronology). The Code of Hammurabi is not the earliest surviving
law code. It is predated by the Code of Ur-Nammu, the Laws of Eshnunna, and the Code of Lipit-Ishtar.
Earlier Sumerian law codes focused on compensating crime victims. The Code of Hammurabi instead focused
on punishing the perpetrator. The code is very specific, with each offense receiving a specified punishment.
Many offenses resulted in death, disfigurement, or the use of the ‘eye for eye, tooth for tooth’ philosophy.

3% Miller C.E. & King M. E, 4 Glossary of Terms and Concepts in Peace and Conflict Studies, 2nd edn.
University for Peace, pp.71-72, 2005 as cited in Gena, AM & Jarra-Heliyon, K1, An Appraisal of the Practice
of Indigenous Conflict Resolution Mechanisms in Building a Culture of Peace in Bale Zones, Oromia National
Regional _State, _ Ethiopia, AM Gena, KI Jarra-Heliyon, 2023, Volume 9, Issue 4,
<https://www.cell.com/heliyon/ fulltext/S2405-8440(23)02177-1>.
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compensate victims of assault. The sample further revealed that offenders are the helpless

products of their environment.

The rehabilitation of offenders and their successful social reintegration into society should be

the basic objectives of criminal justice systems.?*® Legally binding international human rights

conventions, as well as the United Nations standards and norms in crime prevention and

criminal justice, clearly acknowledge this point and emphasize the impc&:e of
g

interventions to support the social reintegration of offenders as a means of pr urther

crime and protecting society.*®’ (J
N
O

5.3.3 Preventive Perception: Unlike the punitive and therap@'c ceptions which focus on
the offender, preventive perception focuses on the cause@rlme and seeks the elimination
of the causes. Many offenders have serious skill t@ s that make it difficult for them to
compete and succeed in the community: %fbl erpersonal skills, low levels of formal
education, illiteracy or innumeracy, boar &nitive or emotional functioning, or a lack of
planning and financial managemeu&ggﬂs. Offenders may have a history of social isolation
and marginalization, physicé@emotional abuse, poor employment or unemployment, and
involvement in a crimi a%estyle that began at an early age. Offenders may also be
challenged by &@nd mental disabilities or health issues, including problems related to
substance al@ and drug addiction. Most offenders are confronted by a range of social,
econ%%’gi personal challenges that tend to become obstacles to their social integration.

Some of those challenges are a result of the offender’s social environment, family, peer group

3% Griffiths T. Dandur Y& Murdoch D. Prevention and Social Reintegration of Offenders of Crime, Ottawa,
Public Safety Canada, National Crime Prevention Centre, 2007, as cited in Quinn-Hogan, AN, The Stain of
a Criminal Label: Post-Release Stigmatization and its Effects on Reintegration and Recidivism among Ex-
Offenders, Sociology Publication, 2021, <https://ir.lib.uwo.ca/sociologypub/52/>.

397 Compendium of United Nations Standards and Norms in Crime Prevention and Criminal Justice, New York,
2020.
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or low educational and skill levels.’*® However, these perceptions do not exist in hermetically

sealed categorisations, they intersect and interwoven with one another.

5.4 Functions of the Criminal Justice System

The foundation of the state is based on social contract, and it encapsulates the idea that
individuals and nation-states implicitly consent to reciprocally obligatory conc&m and
commitments. The social contract theory is predicated on the concept that and the
State are formed by individuals yielding up of their autonomy, and goven&gp is produced
from authority of the governed.’®® Social contract is in essence t@eminning of civil
society, providing endorsement for organization of individu %ructure of command. 4%
The social contract theory has attained a remarkable degr antiquity and is acknowledged
in both sacred and secular history. ber

\S

O
Therefore, the functions of every crifn’i&ﬁtice system should include the preservation of
life, protection of individual prop&ﬁg\maintenance of public peace and tranquillity, and
sanctioning of crimes, crimi@and violations of law. In order to exercise the power of
detecting offenders a\bi vestigating offences, adjudging offenders, imposing and
implementing '@ punishments upon them, existence of a functional and rational

criminal jus%system is indicated. Therefore, from the perspective of the social contract

theo@ rimary reason for existence of the State is maintenance of peace, order, law and

38 Farrall, S. Rethinking What Works with Offenders: Probation, Social Context and Distance from Crime
Cullompton, Devon, Willan Publishing, p. 237, 2022.

39 Eric Engle, E, The Social Contract: A Basic Contradiction in Western Liberal Democracy, Liberal Angle
Press, 2" ed. pp98-99, 2008.

400 Miller C. E. & King M. E. 4 Concepts of Peace and Conflict under Criminal Justice System, 3" edn.
University for Peace, 37-39, 2005 as cited in Haya, H & Wapa, A, The Influence of Reward and Punishment-
based Conflict Resolution on the Performance and Loyalty of Elementary School Teachers PrimaryEdu:
Journal of Primary Education, 2024, Volume 8, No. 1, <https://e-journal.stkipsiliwangi.ac.id/index.php/
primaryedu/article/view/4584>.
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good government. Flowing from this, the authority and power to inflict punishment upon

offenders is an aspect of the power of the State.

5.5 Jurisprudence of Restorative Justice for Victims of Crime

The word “jurisprudence” is derived from the Latin term juris prudentia, which means “the
study, knowledge or science of law”.4°! The term “jurisprudence,” is also used alter&tively as
‘legal theory and/or “philosophy of law”.4%? Jurisprudence is the study and@Qy of law.
Scholars of the concept are also known as jurists or legal theorists and tegpe to obtain a
deeper understanding of the nature of law, of legal reasoning, les ems and of legal
institutions. Historically, modern jurisprudence began in the ﬁlry and was focused on
the first principles of the natural law, civil law and the la@nations.

S

The criminal justice system in Nigeria rig e colonial era to date, has always been
prescribing punishments to the offenc}er%ﬁlme with the sole aim of protecting the interest
of the offenders and the State al&\%aving out the victims of crime to wallow in the
excruciating pains caused as 'a@:%of the crime. The Criminal Code Act and the Penal Code
Act focus mainly on p\h@?g the offenders of crime while the Criminal Procedure Act and
the Criminal P '@Code state the procedures to be adopted for the punishment of the
offenders in@ Southern part of Nigeria and the Northern part of Nigeria respectively. The
effor{%&takeholders including the courts, the public prosecution unit of government and
the law enforcement agencies are mutually complimentary towards the protection of the

offender and the State’s interests, while that of the victim is abandoned, neglected and treated

401 Hart H. The Concept of Law. Oxford: Oxford University Press, 1982 as cited in Bogdandy, AV, Principles of
a Systemic Deficiencies Doctrine: How to Protect Checks and Balances in the Member States, Common
Market Law Review, 2020, Volume 57, Issue 3, pp. 705-740, <https://doi.org/10.54648/c0la2020690>.

402Elegido, JM,  Jurisprudence,  Spectrum Law  Pub., 1994,  <https://books.google.com.ng
/books/about/Jurisprudence.html?id=3z0anQAACAAJ&redir_esc=y>.
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as not important in retributive criminal justice system. In other words, it is disheartening to
note that the stakes of criminal justice in Nigeria, only hold the offender while the victim is
abandoned to his/her fate and re-victimised by the criminal justice apparatus when used by the
State as mere tool to secure the conviction of the offender and thereby subject the offender to

punishment to serve as deterrence to others.

The fact that the Economic and Financial Crime Commission (EFCC) Act p Qﬁnat the
proceeds of crime in financial crime cases be confiscated and forfeited tp the Federal
Government of Nigeria*®® and also that the provisions of the d@st ation of Criminal
Justice Act (ACJA), to some extent provides for restoration ®§dims of crime, have not
confirmed that the Nigeria’s criminal justice system have@s entirety embraced restorative
criminal justice, more so that not all the federati l‘@ in Nigeria have embraced ACJA.
Even the States that embrace ACJA are sti% ragging as regards the grant of order for

restorative justice to the victims of Erirq%as there is dearth of restorative justice aimed at
restoring the victims of crimes to thK@tus quo ante.

R

N\
This chapter is aimed a i?ssing the jurisprudence of restorative justice to victims of crime
under the presenf @nal justice system, with a view to ascertaining the extent to which
restorative j@:e can be applied to victims of crimes in Nigeria. This is in line with the
utilit@ ncept of justice system which is not only sought in the interest of the society in

general but also sought in the interest of the victims of crime in particular.

Since the vast majority of the judges, magistrates, state prosecutors, defence lawyers

and other legal professionals who are role players in the administration of criminal

403 Section 21, EFCC ACT, 2004,



justice in Nigeria are products of an adversarial system, one should not be surprised
that the quality of criminal justice emanating from the regular Nigerian courts still

broadly depict the negative consequences of the utilitarian approach to criminal justice.

Though the indigenous Nigeria’s legal system was basically conciliatory in character and
restorative in nature, none of the punishments mentioned in both the Criminal Code Act***
and the Penal Code Act** could be said to have the interest of the victim as it@ focus. In
other words, the Nigeria’s statutes on crime have hitherto focused on retributiye justice. The
fact that the major concern of a victim of crime, centres on his r@ to status quo ante,

necessitates the need to examine the theories of criminal just@n restoration vis-a-vis their

jurisprudence.4% Q
3
&

The ACJA also introduces the concek'%lea bargain which is expressly authorised in

5.5.1 Plea Bargain

statutes and court rules into the @n criminal justice system. The first legislation that
introduced and localised th'eﬂs&wcept of plea bargain agreement into Nigeria’s criminal
jurisprudence was the %%stration of Criminal Justice Law of Lagos State, 2015. Plea
bargain is the gpr @whereby a criminal defendant and prosecutor reach a mutually
satisfactory osition of a criminal case, subject to court approval. In Gava Corp. Ltd. v.
F. .R.%@couﬂ held that when plea bargaining is successful, it results in a plea agreement
between the prosecutor and defendant whereby the prosecutor agrees to dismiss certain

charges or make favourable sentence recommendations to the court. Accordingly, plea

404 Section 17, Criminal Code Cap. C38 Laws of the Federal Republic of Nigeria, 2004 mentions death,
imprisonment, whipping, fine and forfeiture as punishments under the Criminal Code.

405 Section 68, Penal Code Act, Cap. 89, Laws of Northern Nigeria, 1963 prescribed similar punishments like
that of the Criminal Code.

406 Edwards J. Theories of Criminal Law, 2018, <https:/plato.stanford.edu/entries/criminal-law/?0=600605
&l=dir&qsrc=990&qo=contentPageRelatedSearch&ad=dirN>.

407(2019) 10 N.W.L.R. (Pt. 1679) p. 139 at 143.



bargain can conclude a criminal case without a trial. It is as a negotiated agreement between a
prosecutor and criminal defendant whereby the defendant pleads guilty to a lesser offence or
to one of multiple charges in exchange for some concession by the prosecutor, usually, a more
lenient sentence or a dismissal of the other charges. The plea bargain agreement between the

parties shall be in writing and shall be signed.*%®

The Court in Gava Corp. Ltd. case also held that by virtue of section s 75 and @ne law,

notwithstanding in any contrary provision in the law, the Attomey-Ge@ e State shall

have the power to concede and accept a plea bargain from a perso e with any offence
=

where the Attorney-General is of the view that the acceptan plea bargain is in the

public interest, in the interest if justice (ex debitio justic the need to prevent abuse of

legal process. b’bQ
&

\S
It is further held in Gava Corp. Ltd. Eh@sence of plea bargain is not just to conclude a
trial, but to strike an agreement bet&g@\)rosecution and accused, whereby the accused agrees
to plead guilty to a lesser '@ce or to one of multiple charges in exchange for some
concession and that th lQbargain agreement is personal in any criminal proceeding and
cannot be inheri '@successive claimant. The close relationship between the person who
took the ple gtfe new claimant is of no consequence. Plea bargain is the process whereby

a cri@fendant and prosecutor reach a mutually satisfactory disposition of a criminal

case, subject to court approval.

While elucidating the meaning of the concept of plea bargain, the Court in PML (Securities)

Co. Ltd. v. F.R.N.,*”° plea bargain was held to involves a negotiation between an accused and

408 Section 75(1), Administration of Criminal Justice Law of Lagos State, 2015.
409 (2018) 13 N.W.L.R. (Pt. 1635) p. 157 at 161.



the prosecution, in which an accused agrees to plead guilty to some crimes in return for
reduction of severity of charges, dismissal of some charges, and prosecutor’s willingness to

recommend a particular sentence or other benefit to him.

5.5.2 Compensatory Damages

Compensatory damages provide a plaintiff with the amount necessary to replace what was
lost, and nothing more. Thus, it covers the loss the innocent party incurred a Qult of the
breach of contract and the amount awarded is intended to make goo @ce the loss
caused by the breach. This is based on the principle of restitutio in in !

N

The ACJA provides for compensation for loss or injury and 0@

Provides that the court may, in addition to any Ol‘d@l er subsection (2) of this

section, order the defendant to pay such da?a@)r injury or compensation for

any loss suffered by a person by r the conduct or omission of the

defendant, and to pay such cogo the proceedings as the court thinks

However, where the of?sé%las not attained the age of 18 years and it appears to the court

reasonable.*1°

that the parent '@aﬂ of the defendant conduces to the commission of the offence, the
parent or gu@an of the defendant shall pay the damages and costs. This thus means that
mon@sideraﬁon thereof would serve as compensation to the victim of crime in order

to restore him to status quo ante.

It should be noted that the general and special damages awarded by the Court are forms of

compensatory damages. They are compensatory damages for harm that results from the

410 Section 454 (3), ACJA



wrong for which a party has sued. The general damages are monetary recovery in a law suit
for injuries suffered such as suffering, inability to perform certain functions, opportunity cost
and or breach of contract for which there is no exact monetary value which can be calculated.

Usually, the harm is reasonably expected and need not be alleged or proved.
In Mekwunye v. Emirates Airlines*! the Court held that general damages are damag&hat the

law presumes and they flow from the type of wrong complained about by the Qn, 1.e. the
plaintiff. General damages are distinct from special damages which are s@:os‘a While
general damages are pecuniary compensation for injuries that fi 11@ initial injury for
which compensation is sought, specific damages involves %10%% such as loss of
earnings, property damage and medical expenses. Both sp amages and general damages

constitute compensatory damages. Though the 1 begainst double jeopardy in form of

compensations, the courts do award both gene special damages in deserving situations.

In the case of Nwude v. FRN & O@he appellant argued the having been sentenced to a
term of imprisonment, it woh@e absurd to award compensatory damages to the respondent
as that will amount to s@%g him to double jeopardy. The Court of Appeal held inter alia
that a sentenci '@rm of years and/or with an order of forfeiture does not amount to
double jeop% because section 11 of the Advanced Fee Fraud Act provides that in addition
to a\&o&enalty prescribed under this Act, the High Court shall order a person convicted
of an offence under this Act to make restitution to the victim of the false pretence or fraud by
directing that person to pay to the victim an amount equivalent to the loss sustained by the
victim. This section not only talks about forfeiture, but also talks about compensation to the

victim other than the Federal Government.

411(2019) 9 N.W.L.R. (Pt. 1677) p. 191 at 203.
412 (2015) LPELR-25858 (CA)



The exemplary damages, though sometimes referred to as punitive or vindictive damages,
apply only where the conduct of the defendant is wanton and merits punishment. In
Mekwunye v. Emirates Airlines, the court held that the defendant’s conduct is considered to be
wanton where it discloses fraud, malice, cruelty, insolence or the like, or where the conduct is

a contumelious disregard of the plaintiff’s rights.

5.6 Theories of Criminal Justice

The theories of criminal justice constitute the branch of philosophy &wat deals with

criminal justice and in particular punishment as the life of r@a law begins with
%

criminalisation.*!3 Every criminal offence and its punishn@ defined by law which

determines whether justice has been done or not. Howev@xree theories of criminal justice
shall be discussed as follows: b’bQ
O

\S
5.6.1 Theory of Retributive Justice.: ’t&keory posits that everyone who commits crime
should suffer punishment as a des&% consequence of his condemnable act. The theory
however, submits that puni %s should cause enough pain to outweigh the pleasure
derived from committi@%& This punishment shall be administered by a competent court
of jurisdiction a@(@t be in proportion to the harm occasioned by the crime as prescribed
and proscribgdunder relevant law. The theory involves a minimum of three tenets:
1. a%@%ay be punished only if he has voluntarily done something wrong;
ii. the punishment must match, or be equivalent to, the wickedness of the offence; and
iii. the justification for punishment is the moral justness of returning suffering for moral evil

voluntarily done.

43 Edwards J. Theories of Criminal Law, 2018, available at <https://plato.stanford.edu/entries/criminal-
law/?0=600605&l=dir&qsrc=990&qo=contentPageRelatedSearch&ad=dirN>.



All the retributive theory variants can be formulated through revisions and amendments to
these tenets. The retributivist bases the theory of punishment on the belief that an offender
deserves to receive suffering that matches the severity of the crime committed. Assuming the
acceptance of this principle that the retributivist has the difficult task of matching various
punishments to particular offences. For example, in the crime of rape literal retribution might
demand that the offender be raped, or his wife or daughter. Although making punishment to

be commensurate to the crime committed is practical humane. The use Q socially

acceptable alternative to punishment like imprisonment, fines, etc., undermines, retribution as
a coherent theory for punishment. However, the argument of t eb tivist that justice

demands punishment when laws are violated is not convincin@o h.

Q
Retribution requires criminals to pay for their crir&t@ suffer for wrongs they inflicted on
other members of the society. It does not lo %ormation of the offender as a primary goal,
but proceeds on the basis that a person w. has broken the legal codes of the society is by that
singular act entitled to suffer an a@mation of the very injury he caused. In 1949, Lord
Denning appearing before ﬂ@oyal Commission on ‘Capital Punishment’ expressed the
following view: QQ
The punishn %icted for grave crimes should adequately reflect the revulsion
felt by@ great majority of citizen for them. It is a mistake to consider the object
{f/@hmen‘[ as being deterrent or reformative or preventive and nothing else ...
The ultimate justification of any punishment is not that it is a deterrent, but that it
is the emphatic denunciation by the community of a crime: and from this point of
view, there are some murders which, in the present state of public opinion,

demand the most emphatic denunciation of all namely the death penalty.*'4

44 Friedman, W. Law in a Changing Society, Delhi: Universal, 2023, 3rd ed. p. 225,

<https://www.google.com.ng



5.6.2 Theory of Transformative Justice: This theory decries the perspective that crime is
defined and framed by the State through the criminal justice system contrary to the position of
retributive criminal justice system. This theory posits that the criminal justice system is
essentially unjust as it disconnects victims from offenders by leaving the victim to suffer harm
from criminal act without restitution. The theory postulates that the State control &iminal
justice administration which is based on retributive justice, perpetuates inj not only
against the victims but also against the offender. In effect, transformativ jl&ig also referred
to as rehabilitative justice considers the offender as an individual ecd of treatment on
account of the harm suffered and its attendant challenges. T %\GOI’Y of transformation
justice submits that rather than considering victims and o@ers as distinct entities, it should
be reasoned that an offender may have caused ha %%fered harm all the same.
The structural approach in transformative justi rive to improve the quality of life of not
only the victim but also the offende.r @ community by examining the root causes of
crime. The theory of transforma@tstice overreached the offender-victim perspective
emphasised and supported by &)Qrative justice regime.

N
5.7 Theories of@v
The body of®

fine @onment is known as criminal justice. Every society, in the quest to do justice,

ealing with offences which may result in imposition of punishment, such as

has to define its basis for imposition of punishment upon those who violate its tenets and
norms. This led to the development of different theories of punishment. in most legal systems,
a combination of these theories form the basis for their penology. The theories of punishment

are discussed as follows:

/books/edition/Law_in_a Changing Society/ll DhEAAAQBAJ?hl=en&gbpv=1&dq=Friedman+W.+Law+in+
a+Changing+Society&printsec=frontcover>.



5.7.1 Utilitarian Theory: The Ultilitarian effect of punishment extends to the punishment
having a deterrent effect. In this regard, imposition of punishment and its painful effect on the
offender deters the offender from continuing with a life of crime. It is not only the actual
offender that is deterred from entering or continuing with a career of crime, other prospective
offenders are also deterred as a result of pain of punishment for crimes. Crimes of passion,
which are committed without pre-planning or which are predicated on a spur moment
action or reaction, cannot be restrained by a deterrent punishment. Th& tegrent theory of

punishments is of little or no effect in preventing commission of cri

Utilitarian theory of punishment finds further expressiCQQte reformative model which
focuses on the offender and not his offence a dfﬁ%s to deal with the root cause of
criminality by retraining and reforming th er. Real life experience discloses that a
good number of criminals make a de.lib éhoice about a life of crime; their decisions are
driven by a cost benefit analysi&c%he major problem of this theory is that it shifts
responsibility for the actions ¢ offender from the offender to the society. In this regard,
the death penalty, tho@&ceeding from a retributive basis also has utilitarian effect
because the mu ’e‘i@s ermanently denied the opportunity of committing another homicide.
Imprisonme@ts given rise to preventive model of punishment with its attendant defect as it
occas&t@leads to serious injustice. In the face of an imperfect criminal justice system,
police misconduct, prosecutorial overzealousness or defence counsel incompetence, acting
either singly or in combination occasionally result in innocent persons being -either

incarcerated or executed.



5.7.2 Social Contract Theory: The foundation of the state is based on social contract which
has the idea that the State has the obligatory right to punish the offender. The social contract
theory is predicated on the concept that society and the State are formed by individuals
yielding up of their autonomy, and government is produced from authority of the governed.
The social contract theory has attained a remarkable degree of antiquity and is acknowledged
in both sacred and secular history as providing both a theoretical and practical foundation for
organization of societies and civilisations. From the perspective of the social %heory,
the primary reason for existence of the State is maintenance of peace, order, Jaw and good
government. Flowing from this, authority and power to inflict pu i@ upon offenders is
an aspect of the power of the State. In Plato’s dialogue with@%ato uses the concept of
social contract to justify his decision to remain in incarc@)n in order that the sentence of
death imposed on him should be executed, instea of&ﬁng from jail as urged by Crito.*!?

John Locke also articulates a social contrac@ in which each man gives over the power

to punish transgressors to the governrzles@
N
&
In order to exercise the pov&&etecting offenders and investigating offences, adjudging
offenders, imposing ar@glementing prescribed punishments upon them, existence of a
functional and i&&iminal justice system is indicated. Therefore, the functions of every
criminal jus@ system should include the preservation of life, protection of individual
prop rt)@’gntenance of public peace and tranquillity, and sanctioning of crimes, criminals

and violations of law.*!7

415 Plato & Crito, (Trans. Benjamin Jowett), Great Books of the Western World, Vol. 7, William Benton, 217,
1952.

416 John Locke. An Essay Concerning the True Original Extent and End of Civil Government; Great Books of the
Western World, Vol. 35, William Benton, 298, 1952.

417 Engle, E, The Social Contract: A Basic Contradiction in Western Liberal Democracy, Peace and Conflict
Journal, Vol. 4. Issue 2, University for Peace, pp. 67-68, 2008 as cited in Greenwood-Reeves, J, J, (London
Routledge, 2022), 1% Edn, <https://doi.org/10.4324/9781003273752>.
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5.7.3 Compensatory Theory: Under the Criminal Justice System, the defendant is the sole
focus while the victim is useful only in assisting the State to obtain conviction of the offender.
Out of all the theories of punishment which includes utilitarian and retributive theory which
includes inter alia, crime victim’s compensation is the only theory of penology that considers
crime victims’ interests. Consequently, while the preceding theories of punishment serve the
needs of the society and even that of the offender, they fail to assuage the Victim’xeeds. In
1985, the United Nations General Assembly adopted a declaration on ‘Basi ciples of
Justice for victims of Crime and Abuse of Power.” Article 9 of the e%y ion required
governments to review their regulations and laws to consider re as a sentencing
option in criminal cases in addition to other criminal s@@lg Compensation rests
primarily on two grounds: Q

i. a criminal who inflicted injury against peré@)ropeﬂy must compensate them for

the loss, and \Q(b

ii. a State that failed to protect a yic‘%}crime, must pay compensation to him.*”
N
&
The compensatory theory tak: one, like every other theory of punishment has severe short-
comings. Since the motive Of criminality is not always economic, promotion of economic loss
as sufficient pu 's@s for the offender results in over-simplification of motives for crime.
Compensati@s an objective of punishment finds justification in utilitarianism, so that the
prim%@of criminal justice administration ceases being punishment of the offender or
prevention of commission of further crimes, but rather compensation of the victim.

Furthermore, the effect of the punishment depends on the economic status of the offender.

418 United Nations General Assembly Resolution no 40/34 of 1985.

419 Goudappanavar S. G, Critical Analysis of Theories of Punishment, Journal of Social-political Science, Vol.5
Issue 3, 2013 as cited in Qashigah, A & Abledu, YA, Criminalising and Punishing Non-Compliance with
Petroleum Revenue Laws in Africa: Ghana's Experience with Non-Compliance, African Journal of
International and Comparative Law, 2023, Volume 31, No. 4, <https://www.euppublishing.com/
doi/abs/10.3366 /ajicl.2023.0464>.
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Persons of means are less affected by financial loss as punishment than persons with lean
resources. In this regard, persons without financial means or property which could be amerced
cannot be punished. Taking away the entire economic resources of a person as punishment

could leave him with no other means other than resort to crime for subsistence.

5.8 Theories of Restorative Justice

In view of the impact of therapeutic jurisprudence on restorative justice, certai Qries have
emerged to explain why restorative justice processes might be effective i r@ng crime and
accomplishing other kinds of restoration that have been categorised &ries of restorative
justice. This theory emphasizes the utility of repairing the h@c sed by criminal conduct.
In this process, all stakeholders including the public p ution unit of government, the
courts and law enforcement agencies, must coope ttaQutually complimentary activities to
accomplish the purpose of restorative justice\b@ ieved that the acts or practices reflective
of restoration will respond to crime P%&l steps to repair the harm caused by the crime.
The process of achieving restorativ. @ce must involve all stakeholders, and the outcome of
the process will transform ‘tifexclationship between communities and the government in
preventing future commissions of crime by the offenders. The efficacy of restorative justice is
based on the cu @effect of the shame brought on the offender and the restoration of the
victim, whic@a s to the reintegration of the offender to the society has endeared restorative

justi@ criminal justice administrators.*?° These theories are as follows: The theories of

reintegrative shaming, procedural justice, unacknowledged shame and defiance.

5.8.1 Re-integrative Shaming Theory: This theory was developed by John Braithwaite in

1989 out of the desire for better criminal justice outcomes. It is the belief of this theory that

420 T, Gavrielides, Restorative Justice Theory and Practice, 2020, <https://www.peacepalacelibrary.nl>.
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societies that participate in shaming offenders will have lower crime rates. Shaming is the
action of making someone else feel ashamed. Shaming in the context of the criminal justice
system is a punishment used to shame the offender in respect to crimes that have to do with
morality, such as moral deviancy or minor crimes. For example, a mother who sped around a
stopped school bus sped around despite the stop sign and was sentenced to stand on the corner
of the bus stop holding a sign that says "I am too impatient to care about the safety of
children."

Re-integrative theory of Braithwaite is about using community-based temporary shaming
method to reduce crime. This theory is only applicable to crime that has a clear victim of less
severe crimes. This shaming could be stigmatising shaming which is a shaming punishment
that is temporarily or often permanently used with the intention of marking the offender and

bringing him negative attention.

According to Braithwaite, this form of shaming is a cause of higher crime rates. For instance,
if a steals a jewellery fom a woman and he is caught. As his punishment, he must return the
stolen item to the store owner himself and explain to him why is actions were wrong. The
emphasis is on returning the jewellery to the woman personally for the woman not only to see
the thief but and probably recognise him but also to return the stolen jewellery to the owner.
This method of reintegrative shaming would give the victim an opportunity to see justice and
help the offender reintegrate into society through community forgiveness. According to
Braithwaite, reintegrative shaming is highly effective in small communities for curbing
juvenile, and sexual offences and crimes that do not cause major damage. However, this

theory falls short when it comes to more serious offences in urban areas.*?!

41 Braithwaite J, Restorative Justice: Theories and Worries, 2004 as cited in Zakszeski, B Rutherford, L, Mind
The Gap: A Systematic Review of Research on Restorative Practices in Schools, School Psychology Review,
2021, pp, 371-387, <https://www.tandfonline.com/doi/abs/10.1080/2372966X.2020.1852056>.
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In terms of re-integrative shaming theory, it is not the shame of police or judges or
newspapers that is most able to get through to the offender, it is shame in the eyes of those the
offender respect and trust. While tolerance of crime makes things worse, stigmatization, or
disrespectful makes crime worse still, re-integrative shaming disapproval of the act within a
continuum of respect for the offender and disapproval terminated by rituals of forgiveness,
prevents crime. Crime, Shame and Reintegration gives an account of why restoratiye justice
processes ought to prevent crime more effectively than retributive practices. *plcation
for restorative justice advocates of this theory is that the justice system wilkdo better when it

422

facilitates moral reasoning by families over what to do about @a an alternative to

QO

Under reintegrative shaming theory, restorative ju a% ferences prevents crime by inviting

punishment by the state.

victims and supporters of the victim to mee% ¢ offender and the people who care most
about the offender. This conferencg 0 ép discusses the consequences of the crime,
drawing out the feelings of those,ég\have been harmed, then discussing how that harm
might be repaired and any sté %should be taken to prevent recidivism. For the decision of
the conference to be e@&md prevent reoffending, the group must show respect, refrain
from bias on th '@ of age, sex or race listen and empower others with process control.

5.8.2 Proce%\l Justice Theory: This theory communicates respect and procedural fairness
whic@’gs subsequent compliance with the law through conferences. Conferences do not
have all the procedural safeguards of court cases, yet there are theoretical grounds for
predicting that offenders and victims will find them fairer because conferences are structurally
fairer because of who participates and who controls the discourse. While criminal trials invite

along those who can inflict maximum damage on the other side; conferences invite those who

422 Edwards J. Theories of Criminal Law, 2018, available at <https://plato.stanford.edu/entries/criminal-
law/?0=600605&l=dir&qsrc=990&qo=contentPageRelatedSearch&ad=dirN>.



can offer maximum support to their own side, be it the victim side or the offender side. In
other words those present are expected to be fair and therefore tend to want to be fair. They
tend not to see their job as doing better at blackening the character of the other than the other
does at blackening theirs. Citizens are empowered with process control, rather than placed

under the control of lawyers.

The questions are whether citizens feel they are treated more fairly in res Qre Justice
processes than in courts and whether they are more likely to understand what is,going on. The

re more likely to

he victims feel more

answer seems to be yes. Procedural justice theory shows that of;

understand what is going on in conferences than in cou ]
empowered to express their views, have more time to do@re more likely to feel that their
rights are respected, to feel that they could correc e@)f fact, to feel that they are treated
with respect and are less likely to feel in co@*@%es that they are disadvantaged due to age,
income, sex, race or some other reaso.n.“§\

5.8.3 Defiance Theory: Deﬁ@%eory suggests that fairness and legitimacy of experienced
punishment are essentié@ e acknowledgement of shame, which conditions deterrence. If
an offender feelgt y are treated unfairly or that a sanction is illegitimate, they are more
likely to defy“the law and continue to offend. When punishment is perceived as unjust by the
offe@’gm lead to unacknowledged shame and defiant pride that increase the chance of
engaging in future crime. Defiance theory combines re-integrative shaming, the sociology of

master emotions, and compliance and procedural justice to explain how increased future

offending against the sanctioning agent may result from how they reacted to the sanction.

43 Gavrielides, T, Restorative Justice Theory and Practice: Addressing the Crime, 2020

<https://books.google.com.ng>.



Criminal exploitation is woven around procedural justice, re-integrative shaming and

unacknowledged shame into an integrated theory of defiance.*?*

Defiance theory has three
propositions which are:
i. Sanctions provoke defiance of the law to the extent that offenders experience
sanctioning conduct as illegitimate, that offenders have weak bonds to the
sanctioning agent and community, and that offenders deny their shame a&ecome

proud of their isolation from the sanctioning community. Q
ii. Sanctions produce future deterrence of law breaking to the x&that offenders
experience sanctioning conduct as legitimate, that offendertrong bonds to the
sanctioning agent and community, and that offende@$their shame and remain
proud of solidarity with the community. Q
iii. Sanctions become irrelevant to future law brea r@ effect) to the extent that the factors
encouraging defiance or deterrence are fairl)\e@n counterbalanced.
According to Sherman defiance is caused b}}he following factors:
1. A sanction is perceived as unfair where punishment is perceived as unfair. This
can happen if the punishment is perceived as arbitrary, discriminatory or
excessive, or if the offender has no respect for the punisher. The perpetrator is
not integrated into or even alienated from the community and the sanction has a
stigmatising effect.

li. When bonds to the community and in particular to the sanctioning authorities

are weak, the willingness to recognise the sanctions also decreases.

424 Zehr, H, A Restorative Lens, Restorative Justice, 2015 - taylorfrancis.com <https://www.taylorfrancis.com/
chapters/edit/10.4324/9781315264868-3/restorative-lens-howard-zehr>, as cited in Procter-Legg, T, Practitioner
perspectives on a restorative community: An inductive evaluative study of conceptual, pedagogical, and routine
practice, Laws, 2021,



In this regard, Sherman’s theory corresponds with Braithwaites’ Theory of Reintegrative
Shaming. Bothy Reintegrative theory and defiance theory agree on the following:

a. When weakness is perceived in the punisher or for other reasons the shame

normally caused by the sanction is rejected.

b. Shame is not recognized.

c¢.  When the perpetrator feels rejected as a person.

d. The punishment has a stigmatizing effect.*?>

\Jv
5.8.4 Theory of Unacknowledged Shame: Whether shame is nged or not is a
decisive issue. In the early 1990s shame was noted as a limitati crime that failed to come
to terms with the implications of whether shame was by%@ or acknowledged. They saw
acknowledgment as a vital supplement to the th wven the way this had emerged as a
recurrently central question in both conv%ﬁéta analyses and the clinical psychiatric
literature on people with shame manaég@oblems.
N
&

The evidence now seems s't@%at unacknowledged shame contributes to violence and
admittedly preliminary V%CG suggests that in conferences, offenders may accept and
discharge sha 'Jx’égg an when they go through court cases and if both propositions are

correct, conf@ces might do more to reduce crime than court cases.

5.9 Relationship between Criminal Justice and Restorative Justice

425 Sharman, LW, Defiance, Deterrence, and Irrelevance: A Theory of the Criminal Sanction, Journal of
Research in Crime and Delinquency, Volume 30, Issue 4, pp. 77-85, 1993 as cited in Brathwaite J,
Macrocriminology and Freedom, Oapen, 2022, <https://library.oapen.org/handle/20.500.12657/53117>.
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The criminal justice system focuses largely on assessing guilt, deterrence, rehabilitation of
offenders, applying the Law, administering punishment and community safety. It concentrates
more on the crime itself than on the people involved and it is concerned with retribution and
punishing the offender which is often not in the best interests of the victim, the offender, or
society in general. Apart from giving no attention to the needs of victims, it provides limited
scope for the relevant parties to engage in dialogue with the aim of restoring respectand trust
in relationships. The criminal justice system which is premised solely on re@ve Justice
system places premium on punishing the offender rather than caring for\the needs of the

grves as deterrence

victim. To the retributionists, punishment is very important to cr%

to the offenders as well as to the criminal minded individ@t t might want to go into

commission of crime. Q

Conversely, restorative justice draws upon {@al and indigenous forms of justice which

view crime as harmful to people wh@titled to participate in the resolution of their
°

disputes. Restorative justice apprai@d evinces access to justice in criminal cases through

Mediation, Victim-Offender'a@nily Conferencing, Compounding, Family Conferencing,

Plea Bargain, etc. QQ
Q)
In view of tl@ﬁf erences that exist between the criminal justice and restorative justice, there

are @gpinions of scholars as regards how restorative justice can be achieved and these

opinions have been classified into schools of thought and discussed as follows:

5.9.1 Maximalist Theory: Lode Walgrave, one of the advocates of the Maximalist school of
thought, argues that the Integrationist’s voluntary requirement effectively prevents restorative

justice from having any place in the way that the criminal justice system deals with the



majority of cases. He posits that many crimes will be deemed too serious or unsafe for
integration, and many offenders will either be unwilling or unsuitable for a voluntary
approach. This he puts by stating that:

Restricting restorative justice to voluntary deliberations would limit its scope

drastically.... The criminal justice system would probably refer only a selection of

the less serious cases to deliberative restorative processes, thus excluding\the

victims of serious crimes who need restoration the most.**° OQ

The Maximalists are willing to jettison the voluntary requirement in_theig quest for the most

comprehensive application of restorative justice values. This a& em to expand what

counts as ‘restorative justice’ to include sanctions that h @ entirely determined by the

court, so long as they have a reparative orientation. THis, type of sanction might require the

offender to pay restitution or compensation %&v for the possibility of compulsory

detention being classified as restorative jus\Q\/lany scholars, particularly the Maximalists
dese

believe that instead of giving the offi . %

justice system, they believe t.h@)ssibﬂity of compulsory detention to the offender should

rved punishments as in retributive criminal

be seen as a form of I'CS%V\_]U.S’&CG.
While Boon%s?g}sts that the State could imprison an offender with the intent of restoring
or the affected community) to the level of security they enjoyed prior to the

the Victi%%a

offerbglather than making the offender suffer or undergo hard treatment,*?’ Walgrave posits

426 Walgrave, L, Integrating Criminal Justice and Restorative Justice as cited in Wemmers JA, Parent I &
Quirion, ML, Restoring Victims' Confidence: Victim-Centred Restorative Practices, (International Review of
Victimology, 2023), Volume 29, Issue 3 <https://doi.org/10.1177/02697580221128830>.

427 Boonin D. The Problem of Punishment. Cambridge: Cambridge University Press, 2" ed, 2008 as cited in
Coverdale, HB & Wringe, B, Non-paradigmatic Punishments, Philosophy Compass, 2022, Volume 17, Issue
5, <https://compass.onlinelibrary.wiley.com/doi/full/10.1111/phc3.12824>.
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that incarceration might be used to enforce compliance with the restorative sanctions.**® This
rationale, according to Boonin, would radically alter the conditions of incarceration: either to
the victim directly or a victim’s fund and where there is no identifiable victim, the
community.*? Dignan argues that the offender could undertake adequately paid work in
prison in order to provide financial compensation for or on behalf of victim. The Maximalists’
belief is that this type of sanction might require the offender to pay resti{ﬁon or

compensation either to the victim directly or a victim’s fund and where there 1 entifiable

victim, the community.*° &(J

The Maximalists do not reject voluntary forms of restorati@'u ice. Indeed, they usually
concede that voluntary participation produces a higher y of restoration and that there
should therefore be a presumption in favour of div sfﬁl%herever possible. They believe that
what is essential to restorative justice is that.t (@rms that were caused are repaired and this
should become the primary focus of th@l justice system.

°

5.9.2 Integrationist Theory?@relationship between restorative justice and criminal justice
is best described as ‘In@i nist” model. According to the Integrationist, a process will only
count as ‘restor ?@ce’ if those who participate in it do so voluntarily. The participation

of the Victin@i any support persons must also be voluntary. The focus of this requirement is

O
a VYY)

428 Walgrave, L, Imposing Restoration Instead of Inflicting Pain, 2003 as cited in Greenfield, VA & Paoli, L,
Assessing the Harms of Crime: A New Framework For Criminal Policy, Clarendon Studies in Criminology,
2022, <https://www.google.com.ng/books/edition/Assessing_the Harms of Crime/uDNtEAAAQBAIJ? hl=en
&gbpv=1&dq=Greenfield,+VA+and+Paoli,+L,+Assessing+thet+harms+of+crime:+A+new+framework+for+cr
iminal+policy&pg=PR8&printsec=frontcover>.

429 Dignan, J, Towards a Systemic Model of Restorative Justice, 2003, as cited in O’Mahony, D & Doak, J,
Restorative justice—is more better? The Experience of Police-led Restorative Cautioning Pilots in Northern
Ireland Routledge, 2023, <https://www.taylorfrancis.com/chapters/edit/10.4324/9781003424086-
13/restorative-justice-better-experience-police-led-restorative-cautioning-pilots-northern-ireland-david-
mahony-jonathan-doak>.

430 Duff A. Trials and Punishments. Cambridge: Cambridge University Press, 3 ed. p.38, 1986 as cited in
Joyce, P & Laverick, W, Criminal Justice: An Introduction__(London Routledge, 2022),
<https://doi.org/10.4324/9780429330537>.
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normally directed towards the offender since their legal situation makes them more vulnerable
to coercion. The voluntary requirement, according to Integrationists states that the offender
must be given the following opportunities:
1. to speak honestly and openly about what they did and how they now feel about it,
and

ii. to collaborate with the other participants in devising an agreement abou&w they

can make amends for the harm they have caused. QQ
In Nigeria, the operators of criminal justice such as police c@secutor, judge or

magistrate should offer the offender the integrationist appr@ portunity to take part in
restorative justice instead of being subject to the usual le onsequences, such as an arrest,
prosecution, a traditional sentence, supervision condi , parole release conditions and so on.
If the offender agrees to take part in a resto%% ice process, then the legal consequences
that he would otherwise have faced are lly significantly reduced, amended or waived.
.
The offender is not arrested or c@, he avoids prosecution and the usual sanction is
replaced or modified to inc'o@%e the restorative justice outcome agreement. Where the
offender chooses not t@% this offer, he may not cooperate with the restorative justice
process. For ins 'n@may not show up for meetings, or may fail to complete the outcome
agreement a@quired. In such cases, the integrationist approach will normally be deemed

unsu@fbby the judicial authority, and they are then very likely to impose the legal

consequences that the offender would ordinarily have received.

Integrationist model takes the view that the offender should exercise the option of whether to
choose criminal justice or restorative justice when his matter is about to be decided. In other

words, the offender should voluntarily choose between the two justice systems and this still



count as ‘voluntary’ even when the state threatens to impose the legal consequences that the
offender would otherwise have received should they fail to complete the restorative justice
agreement even when the judicial authorities mandate that an offender take part in restorative

justice and then incorporate the agreement into the offender’s sentence.*’!

As long as the State has not asked the offender to say anything he does not want to& at the
conference, or order the offender to admit responsibility or offer an apo it 1s still
voluntary. It is only when the offender is forced to choose the features o@rative justice
that the process could no longer be legitimately classified as ‘restorstice’. Also, if the
operators of criminal justice system alone, determine what th §we will be without taking
into account the interests and contributions of the partic@s, then this process would not
count as restorative justice. While the offend t@)e directed to participate at the
conference by the court and the terms of the\cg%ence are sanctioned by the court and made
.

the judgment of the court, since the ou@ not determined by the court, the voluntariness

of restorative criminal justice
[ ]

systet&qq\not been violated.
According to Paul Mc(}&ere:
Confereni@;ld prior to court appearance where the offender fails to deny

n

chargeé

@bility are adjudicated in court, and if found responsible are mandated to

the cases are disposed (diverted) at that time. Those who deny

participate in a conference to determine sentence conditions. While offenders may

1 Allan A., De Mott J., Larkins 1. M., Turnbull, L., Warwick T., Willett L. & Allan M. M. The Impact of
Voluntariness of Apologies on Victims’ Responses in Restorative Justice-findings of a Quantitative Study.
Psychiatry, Psychology, and Law, 29:4, 593-609, 2022.



be directed to participate by the co urt and the terms of the conference are

sanctioned by the court, outcomes are not determined by the court.**?

5.9.3 Substitutionist Theory: This school views criminal justice system in an entirely
negative light, and so it aims to replace the retributive criminal justice system with restorative
justice over time. It is a radical position on how restorative justice should be situated in
relation to criminal justice and it is not the same kind of ‘replacement’Q%ed by
Maximalists. For Substitutionists, restorative justice must be entirely volu and it cannot
be extended to include reparative sanctions. Indeed, Substitutionis & step further than
Integrationists insofar as they hold that the coercive eleme %ﬁversionary mechanism
will effectively undermine the voluntariness of a @rative justice process. With
substitutionism, it is unlikely ever to imagine tha a@dem state can elect to rid itself of
the rule of law, together with the instituti%%aratus by which that rule is upheld i.e.
police, lawyers, courts, compulsory. ga\'h' and detention and so on. By implication,
substitutionism is held as a mattigprinciple by many restorative justice advocates as
morally superior to the typic: %Verances of criminal justice.** As Robinson puts it, most
of the leading advocate@%orative justice ‘conceive of restorative processes not simply as
a potentially us u@ of, or complement to, the criminal justice system, but as a substitute

for it.#4 Sub@tionism is the only model that most governments are prepared to fund, or that

crimi al%gce agencies and other stakeholders have been willing to endorse.

432 McCold, P, Toward a Holistic Vision of Restorative Juvenile Justice: A Reply to the Maximalist Model,
Contemporary Justice Review, 3, 357-414, 2000 as cited in Elliot, EM, Security, With Care: Restorative
Justice and Healthy Societies, Fernwood Publishing, 2020, <https://www.google.com.ng/books/edition
/Security With Care/UwFOEAAAQBAIJ?hl=en&gbpv=0>.

433 Boyes-Watson, C, What Happens when Restorative Justice is Encouraged, Enabled and/or Guided by
Legislation? 2004 as cited in Brookes DR, Restorative Justice and Criminal Justice: The Case For Parallelism
Torrossa Online Digital Bookstore, 2023, <https://www.torrossa.com/en/resources/an/5486634>.

434 Robinson S. & Carlson D. A4 Just Alternative to Litigation: Applying Restorative Justice to Climate-related
Loss and Damage, Third World Quarterly, 42(6), 1384-1395, 2021.
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5.9.4 Parallelist Theory: The foundational principle upon which Parallelism is built is that
Restorative justice should be legally independent and the criminal justice system must not
impose the decision to participate in restorative justice. The advantage of this school of
thought, is that it is a win-win solution for both restorative justice and criminal justice and
that it avoids almost all of the compromises that are intrinsic to Integrationism. Parallelism is
consistent with Substitutionism insofar as both propose that, in order to preser&vhat is

essential to restorative justice, it should operate in complete independence 6% criminal

justice system. QJ

Substitutionists will, of course, continue to reject the legiti criminal justice.
Parallelism as an interim position that is less likely to realise@ﬁ%rs of restorative justice
becoming co-opted or compromised by criminal justice. el offers a similarly parallelist

suggestion by stating how best to replace totalitaé;:ﬂ‘@ems.435 Parallelism is also able to
e

incorporate some of the key principles tha both Integrationism and Maximalism,

and, hence, offers a resolution to th égreement between the two. With respect to
°

Integrationism, Parallelism not on@serves the voluntary requirement, but does so in a

more credible manner. Unlik@g{ltegrationist approach, the parallelist allows the offender

to make decisions abo\b?ether and how they participate in restorative justice without

needing to weig('u@otential legal costs and benefits.

Wiﬂ% to Maximalism, the Parallelist model does not entail a hands-off approach to
criminal justice. Far from it, Parallelism includes principled reasons for wanting to ensure that
the criminal justice system carries out its primary function of serving the public interest to the
best of its ability. Since there is good reason to think that replacing the current retributive

philosophy with a reparative orientation is most likely to achieve this end, as the Maximalist

435 Havel, v. The Power of the Powerless.1985 as cited in Gemici, B, Authoritarian Populism and Social
Discomfort in Everyday Life, Social Problems, 2023, <https://doi.org/10.1093/socpro/spad036>.
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suggests, it follows that any transition to the use of reparative sanctions will be strongly
supported by the Parallelist. The key difference is that Parallelism does not thereby erode the

important distinction between restorative justice and criminal justice.

Parallelism is predicated upon the assumption that criminal justice plays a legitimate role in
bringing about core aspects of justice in the aftermath of a crime, but only if it dges so by
upholding the rule of law. Parallelism would not, therefore, support any refor ch sought
to remove or devalue this essential ingredient. It is likely to require signi lC&[J@ orms to any
existing criminal justice system. However, the restorative justice of parallelism is
entirely independent, and so it can be implemented wit tﬁling to wait for such
fundamental changes. This is not to say that setting up Qelist approach to restorative

justice will have no impact. What is needed to s%%at victims do not feel ‘trivialized,

condescended to and disempowered’ in a \osbocess is not a workaround or a band-aid

solution but major systemic reform. ’\%

There are well-known change would no doubt increase the overall compatibility between
restorative justice and c\@u% justice. For example, victimless acts, such as traffic violations
and other mino f@@*@&ry offences, could be decriminalised and transferred to a system of
adrninis‘[rati‘ﬁanctions.436 Offenders could be offered the opportunity to take part in a
victi %’Qness programme as a voluntary adjunct to every criminal justice disposal.
Victims of crime could be assigned a case manager ‘who would have the authority to ensure
that wherever possible, victims seeking resources and services have priority access to them.

Governments could deploy far more resources into addressing the underlying discriminatory

436 Blad, J, Community Mediation, Criminal Justice and Restorative Justice: Rearranging the Institutions of Law,
2012 as cited in Ramirez, IXG, The Transition From an Inquisitorial to an Adversarial Criminal Justice
System: An_Opportunity _For Restorative Justice in Chile, Comparative Restorative Justice, 2021,
<https://link.springer.com/chapter/10.1007/978-3-030-74874-6_8>.
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and socioeconomic causes of crime, as in justice reinvestment schemes. Prisons could be

eliminated entirely or transformed into something more like the Norwegian model.*’

On the Parallelist’s view, it is unnecessary and unhelpful to classify reparative sanctions as
‘restorative justice’. State-imposed sanctions, as we shall see, serve a very different purpose,
and so, even if they have a reparative orientation, they should still be categorised as ‘criminal

proportionality constraints and so on. Parallelists will also be strongly make sure

justice’ disposals, with all that this entails in terms of applying the rule of e process
that what might have been gained by a restorative justice proce s destroyed by the
alienating and negative effects of adversarial justice.*® Henc %hsm will be supportive
of criminal justice reform or even radical transformation @e necessary. The application of
therapeutic jurisprudence would render the sy ‘t@s confrontational and relationally
destructive. Offenders could be offered th unity to take part in a victim awareness
programme as a voluntary adjunct to eve%\hmal justice disposal.***
\
\C'J

5.10 Therapeutic Jurisprud

Therapeutic jurispruden\%&eves in recognising, highlighting and exploring the potential for
positive and ne 'b&g,l pacts upon the victim of crime. This is achieved by repairing the

harm caused@ criminal behaviour and the enthronement of restorative justice that leads to

437 Herman S. Is Restorative Justice Possible Without a Parallel System for Victims? 2004, as cited in Speed J,
Restorative Justice: Emergence, Institutionalization, and Critigues Peace, Justice and Strong Institutions,
2020, pp, 1-13, <https://link.springer.com/rwe/10.1007/978-3-319-71066-2 54-1>.

438 Marshall, T, Restorative Justice: An Overview, 1999 as cited in Ariefulloh, A Nugroho, H, Angkasa, A &
Ardhanariswari, A, Restorative Justice-Based Criminal Case Resolution in Salatiga, Indonesia: Islamic Law
Perspective and Legal Objectives, Tjtihad: Jurnal Wacana Hukum Islam dan Kemanusiaan, 2023, Vol. 23,
No. 1, pp. 19-36.

49 Paul G.D. and Borton I. M. Creating Restorative Justice: A Communication Perspective of Justice,
Restoration, and Community. Lanham: Lexington Books 2 ed, p.69, 2021.
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transformation of the offender, healing of the victim, cohesion of the community and

fostering of human relationships.*#

Therapeutic jurisprudence evolved in the very late of 1980's and early 1990's through
the visionary efforts of two American multi-disciplinary scholars, David Wexler and
Bruce Winick.*! Although therapeutic jurisprudence had its roots in the field of mental
health law," the concept has lent its methods and processes to diverse intexdiSciplinary
engagements with the law. The idea of therapeutic jurisprudence has recorded remark-
able inroads into the legal dimensions of mental health and medical practice; family and
matrimonial causes; personal injury; diverse aspectsof ¢riminal justice, in the
municipal context, particularly as it relates to child, offenders, drug offenders, sex

offenders, the treatment of victims, sentencing of r€peat offenders, etc.

Wexler and Winick offer a comprehensive definition which state that:
Therapeutic jurisprudence is‘the study of the role of the law as a therapeutic
agent. It focuses on thélaw's impact on emotional life and on psychological
well-being. Thesé\are areas that have not received very much attention in the
law untils now,, Therapeutic jurisprudence focuses our attention on this

previously underappreciated aspect, humanising the law and concerning itself

440 Balson J. Therapeutic Jurisprudence: Facilitating Healing in Crime Victims, Phoenix Law Review 798, 2012
as cited in Matthews, K, Who Tells their Stories?: Examining the Role, Duties, and Ethical Constraints of the
Victim's Attorney under Model Rule 3.6 Fordham L. Rev., 2021, <https://heinonline.org/HOL/LandingPage?
handle=hein.journals/flr90& div=41&id=&page=>.

41 While David Wexler is a Distinguished Research Professor of Law at the Rogers College of Law at the
University of Arizona and also Professor of Law and Director, International Network on Therapeutic
Jurisprudence at the University of Puerto Rico, Bruce Winick is a Professor of Law and Professor of
Psychiatry and Behavioural Sciences at the University of Miami. See generally Magner Jurisprudence
forum: Therapeutic jurisprudence: its potential in Australia, 67 Rev Jur U Puerto Rico 121, 1998;
Wexler Therapeutic jurisprudence and legal education: Where do we go from here? 2002 71 Rev Jur U
Puerto Rico 177 178-180; Olowu
Transforming legal practices in court and beyond: The third international conference on therapeutic
jurisprudence, Perth, Australia, 7-9, 10 Journal of South Pacific Law 8, 2018.
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with the human, emotional, psychological side of law and the legal process.
Basically, therapeutic jurisprudence is a perspective that regards the law as a
social force that produces behaviours and con-sequences. Sometimes these
consequences fall within the realm of what we call therapeutic; other times
anti-therapeutic consequences are produced. Therapeutic jurisprudence
wants us to be aware of this and wants us to see whether the law can be made

or applied in a more therapeutic way so long as other values, such tice

¢
O

Crime victims differ with regard to what outcome they s@nd in order to have a
e

and due process, can be fully respected.**

successful crime victim-centred approach, therapeutic ju nce needs to be considered

on an individual basis.*** Additionally, the perce 'w@he crime victims is different from

the criminal justice’s perception of the outc %e efficacy of restorative justice is based on

the cumulative effect of the shame br@ the perpetrator of the crime and his ultimate
restoration of the victim, leading tc;ég integration to the society.** In other words, the acts
of restoration will respond to’ @gﬁy taking steps to repair the harm caused by the crime.

Therapeutic jurispru anolves all facets of the court system. In essence, whereas
the prescriptiv E@er of law and legal systems defines the human being as an object

of law, the:@utic jurisprudence defines law as an object for the human being. For

(@3
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2 Wexler & Winick, Therapeutic Jurisprudence, (Principles of Addiction Medicine, 2008), as cited in
Schliche, A and Crewe, B, Top Bunk, Bottom Bunk: Cellsharing in Prisons, (The British journal of
criminology, 2022), Volume 62, Issue 2, pp, 484-500, <https://doi.org/10.1093/bjc/azab053>.

443Shimoyachi, N, Between Accountability and Reconciliation: The Making of “the Victim-Centered Approach”
at the International Criminal Court, Global Studies Quarterly, 2024 as cited in Tully, LD, The Cultural (Re)
Turn: The Case for Teaching Culturally Responsive Lawyering (Stan. JCR & CL, 2020),
<https://heinonline.org/HOL/LandingPage?handle=hein.journals/stjcrcl1 6&div=10&id=&page=>.

444 Hartley G. and Petrucci A. Practicing Culturally Competent Therapeutic Jurisprudence: A Collaboration
Between Social Work and Law, Washington University Journal of Law & Policy 111-113, 2004 as cited in
Yamada, DC, Therapeutic Jurisprudence: Foundations, Expansion, and Assessment (U. Miami L. Rev., 2020),
<https://heinonline.org/HOL/ LandingPage?handle=hein.journals/umialr75&div=2 1 &id=&page=>.

45 Braithwaite J. Restorative Justice: Theories and Worries, 2004 as cited in Watts, BR & Robertson, K, Impact
of Established Restorative Practices in_an Urban High-school Environment (Conflict Resolution Quarterly,
2022), Volume 20, Issue 1, pp. 123-140, <https://doi.org/ 10.1002/crq.21353>.
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instance,

rather than cast an offender in the stereotypical perceptions of "wrongdoer" leading to
stigmatisation as criminal law would,**® therapeutic jurisprudence seeks ways of
modifying the impact of the conflict by offering deeper investigation into the

behavioural causes and phenomena that gave birth to the perceived wrong.*’

The effect of crime on the crime victims is that it produces anxiety, fi epression,
humiliation, anger, powerlessness, and a sense of betrayal for the person\who experienced
it.*8 In the cause of crime and its prosecution, the position in @t e system puts the
victim is psychologically damaging, such as the invisibility é’ctims in the proceedings
and the legal profession’s reluctance to accept the cri@ictims as having locus standi
despite the fact that it is the crime victims who ha &@red the harm as a result of the crime

and the same persons have been underestima{ebﬁ@ underappreciated.*

o 5\'
Therapeutic jurisprudence believe \there are several reasons why crime victim is to be
part $
of a process through th c%nal justice system: The first of such reasons is to give crime
victim a voice; e@pd is to increase the satisfaction that the crime victim receives from

the criminal@tice system; the third is to minimize the stress that the crime victim goes

O
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46 Marder, ID & Wexler DB, Mainstreaming Restorative Justice and Therapeutic Jurisprudence through Higher
Education (U. Balt. L. Rev., 2020) <https://heinonline.org/HOL/LandingPage?handle=hein.journals
/ublr50&div=18&id=&page=>.

“"McGuire, M, Nation States, Cyberconflict and the Web of Profit. HP Development Company, 2021,
<https://www.hp.com/content/dam/sites/garage-press/press/press-releases/202 1/web-of-profit/hp-bps-web-of-
profit-report-april-2021.pdf>.

448 Nolan, JL. Redefining Criminal Courts: Problem-solving and the Meaning of Justice, (American Criminal
Law Review, 2003) 17(3), Redefining Criminal Courts: Problem-Solving and The Meaning Of Justice as cited
in Chriss, JJ, Social Control: _An _introduction, Wiley Publishers, 2022, 2™ Edn,
<https://www.amazon.com/Social-Control-Introduction-James-Chriss/dp/0745654398>.

449 Winik, B. Restorative Justice Therapeutic Jurisprudence and the Rise of Emotionally Intelligent Justice,
Melbourne University Law Review 689, 2008 as cited in Keenan, M, & Zinsstag, E, Sexual Violence and
Restorative _Justice: _Addressing _the Justice Gap Oapen, 2022, <https://library.oapen.org/handle
/20.500.12657/92750>.
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through during criminal proceedings; the fourth is to ensure that crime victim is treated with
respect by criminal justice agencies and the fifth is to enable the interest of crime victim to be
taken into consideration when making decisions.*° It is submitted that, if the role players of
the criminal justice system made the necessary time available to educate the crime victims on
the process and listened to the crime victims’ concerns and feedback, there would be a
hundred percent assurance that the crime victims would achieve some level of healing. It is

believed that in this way, restorative justice will begin to impact healing o victim of

crime. &(J

The distress experienced by crime victim in the criminal justi@o ss is due to the fact that
crime victim does not understand how the process works@ut, if, on the other hand, crime
victim feels that his voice, validation, and digni r&% not been respected, he will lose

confidence in the criminal justice process on to his feelings of vengeance, anxiety

452

and anger that prevents therapeuti%\" isprudence®* which is meant to reduce the
°

psychological harm experienced b)@ victims as a result of the crime and also secondary
victimisation by the criminal’j@e system.
There are thre B@emen‘[s of therapeutic jurisprudence that can lead to a successful

healing of t@ime victim or any other party affected by criminal behaviour of the offender.

@
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40 Sanders, J. Victim Impact Statements: Don't Work Can't Work, Criminal Law Review 48-49, 200 as cited in
Pemberton A & Mulder E, Bringing Injustice Back In: Secondary Victimization as Epistemic Injustice
Criminology & Criminal Justice, 2023, <https://doi.org/10.1177/17488958231181345>.

41 Fincham, D, Forgiveness: Integral to Closer Relationships and Inimical to Justice? Virginia Journal of
Social Policy and Law, 231-232, 2008 as cited in Kasprzak, A, Martinez-Diaz, P & Caparros, CM and Enright,
R, Interpersonal Forgiveness: Validation of the Enright Forgiveness Inventory (Efi-30) in the Spanish Sample,
Orcid, Connecting Research and Researcher, 2023), Volume 39, No. 3, <https://doi.org/10.6018/analesps.
522011>.

452 Wexler, DB. Two Decades of Therapeutic Jurisprudence, Touro Law Review 37-41, 2008 as cited in
Arstein-Kerslake, A & Black, J, Right to Legal Capacity in Therapeutic Jurisprudence: Isights from Critical
Disability Theory and the Convention on the Rights of Persons with Disabilities, International Journal of
Law and Psychiatry, 2020, Volume 68,
<https://www.sciencedirect.com/science/article/abs/pii/S0160252719301955>.
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453 These elements facilitate

These elements are: apology, forgiveness and reconciliation.
conflict resolution between the crime victims and the offenders with a view to providing

healing for all the parties affected by the crime.

It is trite that common law courts and their presiding functionaries are conferred with a
range of discretionary powers in the conduct of proceedings. Many of these powers that
originally existed at common law have now become subjects of statutory.previsions in
Nigeria. For instance, there are elaborate provisions in the Criminal Procedure Act
(CPA)** having the potential of becoming platforms of therapeutic’ criminal justice.
While some of such provisions relate to accused persons-in general, some exclusively
relate to specific groups of offenders, for example, juvenile offenders.*>> Section 426 of
that Act makes it mandatory for a court to suminenithe parent or guardian of a juvenile
offender who is being arraigned for
trial or who is to be sent to an institution, to participate in the proceedings. This
provision which would have been“ayplatform for problem-solving has been honoured
more in breach than in observance. Prosecutors, magistrates and judges default on this
procedure and defencélawyers, trained only to vanquish the prosecution's case through

wits and argumentative delivery, also ignore the procedure.

5.11 Effects"of Therapeutic Jurisprudence on Nigeria’s Criminal Justice System
Therapeutic jurisprudence is an interdisciplinary approach to law that emphasises the law’s

impact on the psychological well-being of individuals involved in the legal system, including

43 Daicoff W. Apology Forgiveness Reconciliation & Therapeutic Jurisprudence, Pepperdine Dispute
Resolution Law Journal, 138, 2013 as cited in Yamada, DC, Therapeutic jurisprudence: Foundations,
expansion, and assessment, U. Miami L. Rev., 2020, <https://heinonline.org/HOL/LandingPage?handle=hein.
journals/umialr75&div=21&id=&page=>.

454 Cap C41 Laws of the Federation of Nigeria (LFN) 2004.

455 Sections 413-434, Cap C41 Laws of the Federation of Nigeria (LFN) 2004, S 2(1) of the Act defines a
"juvenile offend er" as "an offender who has not attained the age of seventeen years''.
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defendants, victims, and the community at large. By focusing on the therapeutic or anti-
therapeutic consequences of legal processes and decisions, this framework seeks to enhance
the mental health and well-being of those affected by the law while also promoting restorative
practices and outcomes. In the context of Nigeria's criminal justice system, therapeutic
jurisprudence has the potential to address a myriad of challenges including over-incarceration,
inadequate mental health services, and a lack of focus on rehabilitation. The Effects of

Therapeutic Jurisprudence on Nigeria’s Criminal Justice System can be viewed,as\follows:

I5.11.1 Balances the Personal Needs of Victims and Communities with the Broader
Goals of Deterring Criminality: Therapeutic approach to-¢riminal justice system is an
inclusive process, in which all parties directly affected\by)the behaviour of the offender
are involved in discussing its causes and conseguenees, how to prevent its recurrence
and what should happen to the offender. Ln_ xieWw: of these features, therapeutic approach
to criminal justice would fit perfectly' in Nigeria as forgiveness, restoration,
collaboration, reconciliation and--yehabilitation have always been practiced in
indigenous Nigerian commiunities. In this regard, the role of prosecuting and defence
lawyers under therapeutic’ jurisprudence approach in the Nigerian criminal justice

system is critical.

5.11.2 Hapianises Criminal Justice: Therapeutic approach to criminal justice system
moves the justice away from retributive practices and injects therapeutic jurisprudence
into the criminal justice system in Nigeria where human feeling replaces the desire to
punish the offender so as to serve as deterrence to others like-minded individual. The
techniques of therapeutic jurisprudence involve the convergence of diverse people who

are not part of the conventional training for the operators of criminal justice system.



The therapeutic jurisprudence concept has the potential of tempering the effect of
erroneous and preconceived notions about litigation being an end in itself, notions that

could have been instilled through the manifestprocesses of adversarial justice system.

5.11.3 Promotes Transformative Alternative: It is observed that in a country like Nigeria
where the retributive operators find it difficult to change from retributive to restorative
criminal justice to victim of crime, it will be appropriate for therapeutic appx@ach to be
introduced as part of the curriculum of law students so that the law students will grow
with it and as they practice law, it would be a form of continuing education for lawyers
and judicial officers. The implication, therefore, is that te~promote the transformative
alternative that therapeutic jurisprudence offers to adversarial justice system in Nigeria,
it becomes critical that the concept be integrated ifito‘the curricula of law schools as well

as programmes and workshops for lawyers and judicial officers. +°¢

5.11.4 Reforms Retributive Criminal Justice System: Over the years, it has been
established that penology Whigh is one of the features of retributive criminal justice
system, has not in any\way reduced the rate of crime in Nigeria, it has toughened the
offenders and this has\resorted to recidivism. It has even been shown that where penal
codes were @mended in African common law States, this was often done to increase
penaltiés¢*;” Punishment has thus remained the dominant feature in the criminal justice
system of Nigeria where judges, magistrates and criminal lawyers in Nigeria would

relish their steadfast commitment to the application of the tenets of the English criminal

436 Peters, D, Alternative Dispute Resolution, Qasis Press, 2" ed, p.59. 2004, Alternative Dispute
Resolution (ADR) in Nigeria: Principles and Practice, Dee-Sage Nigeria Limited, 2004, as cited in Caleb,
OA, The Nigeria Legal Framework For Arbitration and its Effectiveness in Dispute Resolution, Open
Journal Systems, 2024,
<https://www.nigerianjournalsonline.com/index.php/FUNAILAWPROJECTS/article/view/5561>.

47 Olowu, D, Therapeutic Jurisprudence: Humanising Criminal Justice in Afiica, 2010, 43(1) De Jure 47-54,
2010.
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justice system as practised and passed down since colonial times. However, the English
criminal justice system of the 21% century has undergone serious reforms in the last few
decades. For instance, in 1999, Lord Irvine, the Lord Chancellor, launched a radical
process of reform in England and Wales with the independent review of the criminal

courts and the entire criminal justice system.**

The outcomes of Lord Irvin’s reviews were remarkable as a result of sxhich United
Kingdom (UK) authorities had not only realised the need to avoid\overloading the
criminal justice machinery, they had also found the need for alternative models to
conventional adversarial criminal trials.*>° Pursuant to thissthéy had indicated the need
for the establishment of specialist courts for drug offences, domestic violence and other
sundry bodies, with the mandate to apply alt€pnative models of justice including
therapeutic justice. It is noteworthy that.these points and recommendations were
adopted in the government's White Paper ‘on the review and have become key policy
action points in the current United-Kingdom Criminal Justice System Strategic Plan.*¢
There is plausible reason to.believe that the radical reforms in the UK's criminal justice
system, ongoing as they,may be, have been yielding the dividend of more positive public
perceptions abgut the System. Interestingly, apart from in the UK, the appreciation of a
therapeutic gurisprudence approach as an alternative model to adversarialism has been
felt in othet common law States, even though with little or no significance in Africa

particularly in Nigeria.

5.12 Argument for the Return to Restorative Justice

48 Lord Chancellor launches criminal courts review, LCD Press Notice 386/99, 14 December 1999
<http://www.criminal-courts-review.org.uk>.

49 Auld Review of the Criminal Courts of England and Wales 367, 2001 as cited in Roberts, P and
Zuckerman, A, Roberts & Zuckerman's Criminal Evidence, <https://www.google.com/2022>.

40 UK Government A Strategic Plan for Criminal Justice System 2008-2011, 2007.
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The proponents of restorative justice over the years have argued that the current system of
correction that is built on the theory of retributive justice is unjust to the offender for its
systemic failure to produce social safety and order.*®' It is argued that the prison
overcrowding and the inhumane conditions to which prisoners are subjected, increasing
number of prisoner suicides, high rates of reoffending, the rising costs of incapacitation as a
policy and philosophy for crime control, the deepening racism and inequality in the secure
estate, etc. are some of the reasons that reformists premised their search for re ve justice

on. They argued further that a criminal justice system that is base (&je concept of

retribution that uses punishment inflicted through imprisonment, é.i

One of the negative effects of retributive justice syste@t at it is the primary way of

motivating compliance with the law through the ion of sanction. The consequence of

this sanction is that it leads to prison congesti n view of this, two important failures of

retributive system are cited by proponent }restorative justice: the programmatic effect of
°

failure to address the rights of ViC@ redress and the failure of the punitive approach to

crime to produce effective d'e@ ¢.%63 The most important argument for restorative justice

is the abandonment of \?@ interests by the jurisprudence of retribution.

@
N

461 Theo Gavrielides, Reconciling the Notions of Restorative Justice and Imprisonment, 94 The Prison Journal,
479-480, 2014 as cited in Ross, K and Muro D, Possibilities of Prison-based Restorative Justice:
Transformation beyond Recidivism, Contemporary Justice Review, 2020, Volume 23, Issue, 3, pp. 291-313,
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462 Mauer, M & Coyle, M, The Social Cost of America’s Race to Incarcerate, in Eleanor Hannon Judah &
Michal Bryant, Criminal Justice: Retribution vs. Restoration, (2" ed), 21 Haworth Press, 2004 as cited in
Morrison, M, The Mass Incarceration Trauma Framework: A Conceptual Model For Understanding Trauma
Among Individuals Who Experience Incarceration Social work, 2024, Volume 69, Issue 1, pp, 8-
16, <https://doi.org/10.1093/sw/swad040>.

463 Strong, H & Sherman, L, Repairing the Harm: Victims and Restorative Justice, 15 UTAH L. REV. 15, 2003
as cited in Anderson, A, 4 Pleasure to Burn: How First Amendment Jurisprudence on Book Banning Bolsters
White _Supremacy, Mitchell Hamline L. Rev., 2023, <https://heinonline.org/HOL/LandingPage?
handle=hein.journals/wmitch49&div=4&id=&page=>.
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However, it is important to note that the adoption of the system of retributive justice replaced
an earlier tribal system of compensatory justice*** that is being put forth as a new philosophy
for modern societies which has its root in the older traditions in non-modern societies. In the
contemporary period, there is a concerted call to replace the established system of retributive

justice, which focuses on the state imposing punishment, with a “new” system of restorative

Jjustice. \
While the old paradigm of ‘retributive justice’ focuses upon the state&cugevictim and

places the individual victim in a passive position with little particip t he justice process,
the new paradigm shift is based on compensation to the victumwhile the offender is actively
involved in resolving the aftermath of the offence commit@;Qim/her. While the State is an
active participant under retributive justice sys m‘er reverse is the case under the
jurisprudence of restorative justice theory, whi es the State to be passive participant, or
at most a party facilitating the interac‘ii@tim and offender.
A\
&

The paradigm shift from the't@y of retributive justice jurisprudence to restorative justice is
aptly put by Umbrett w@%ibes this change as follows:

The new 'a@ of ‘restorative justice’ defines crime as a violation of one

person@ another, not a violation of the state. Dialogue and negotiations are

{/ ive, with a focus upon problem-solving for the future rather than
establishing blame for past behavior. Rather than the imposition of severe

punishment, restorative justice emphasizes restitution as a means of restoring both

parties; reconciliation and restoration of the parties is the goal. Instead of ignoring

464 S, Garvey, Restorative Justice, Punishment, and Atonement, 1 UTAH L. REV. 304, 2003 as cited in Altman,
M, A Theory of Legal Punishment: Deterrence, Retribution, and the Aims of the State, London, Routledge,
2021, <https://doi.org/10.4324/9781003143>.
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the victims and placing offenders in a passive role, the new paradigm of
restorative justice places both victim and offender in active and interpersonal

problem-solving roles.*%3

Though in Nigeria jurisprudence, there are compensation, restitution and restoration that
remains a clear-cut policy which should be preferred above imprisonment &d other
punishments, it was found that there is dearth of restorative justice aimed oring the
victims of economic and financial crime to their status quo ante. The\principal statutes
prohibiting criminal acts in general, to wit: Criminal Code Act an t@e al Code Act focus
mainly on punishing the perpetrators of the crime. There uld, be regular revision and
review of our laws generally to take care of new situatio@le two principal statutes should
be reviewed and amended to make provisions fon&%&very of scammed fund and return
same to the victims of such fraud or crimi . The provision of section 14(2) of the
Economic and Financial Crimes Cpn@n (EFCC) Act regarding compensation and
section 270 of the Administration @\\ninal Justice Act regarding plea bargain are salutary
as they operate to entrench and advance restorative justice to victims of crime in Nigeria.
N

A similar provi f@ection 14(2) of the EFCC Act should be introduced in both the
Criminal C%Act and the Penal Code Act, which are the principal laws that define and
pena@nal conducts. Interestingly, most jurisdictions of the world are moving towards
enthroning restorative justice in the administration of criminal justice system, and Nigeria
should not be left behind in this laudable cause. While restorative justice to the victim of

crime is being witnessed in the United States, the Commonwealth States of Australia,

465 Mark Umbrett, Crime Victims Seeking Fairness, Not Revenge: Toward Restorative Justice, 53 FED.
PROBATION 52, 1989 as cited in Sardina, A, & Ackerman, AR, Restorative Justice in Cases of Sexual Harm,
CUNY L. Rev., 2022), <https://heinonline.org/HOL/LandingPage?handle=hein.journals/nyclr25&div
=6&id=&page=>.
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New Zealand, Canada and Pakistan, it is yet to be given serious attention in Nigeria by
making it part and parcel of the criminal justice system in Nigeria. As regards
restorative justice to the victim of crime, Nigeria still has many miles to travel. If
adversarial criminal justice has thus undergone so much transformation in England,
such that the notions of retribution and deterrence are no longer prioritised, why should

courts and lawyers in Nigeria continue to live in the past? \

O
O,\(,
Q

QO

Q
O
’Z}b

O
D
é Chapter Six

N\
Synergy between R }bﬁ and Restorative Jurisprudence: Towards a Better Justice
(:\\' System in Nigeria

6.1 Philos 1 Foundations
RestO({t/gi justice and retributive justice have been generally perceived as opposites to each
other and conclusions have been drawn over the years tha t they cannot coexist in the context
of the criminal justice system, as they are judged to be incompatible and antithetical to each
other in their respective practices and objectives. This parallel and dichotomous view often
comes from an aspect of each system. They are generally described by an aspect of what each

stands for. While punishment is used to describe the retributive justice system, compensation



is used to describe the restorative justice system. Thus, restorative justice is viewed as a sort
of merciful rehabilitation and retributive justice as simply an idealised system of pain
infliction. Though these dichotomies could be said to describe the two, not in their totality, as
they refer to just a little aspect of each, which can be said to be a one-dimensional perspective
of the innate value of each system. The failure of each justice system to satisfy the entire
interest of all parties to crime has necessitated the synergy between restorative and %tributive

justice which strikes a bp alance between the two approaches to justice, al them to

¢
O

While restorative justice adopts utilitarian value which facilitates\communications between

complement each other rather than exist in opposition.

the parties involved and provides necessary support to@imise suffering and maximise
happiness, retributive justice intends to make the fv@to be remorseful through the use of
appropriate desert. The integration of t systems seeks to address not just the
punishment of offenders, but also thf needs ahd healing of victims, with a community-wide
perspective and by co-existing prigé@from both systems.46
N
N\

Though retributive jus\'é?rovides a clear framework for judging guilt and enforcing
equitable punis '@akes offenders accountable for their deeds, follows the rules of due
process and @gnises legal procedures, it is not without its difficulties and problems such as
mass%%’gration, racial and socio-economic inequality and the possibility of false
convictions. Critics of the retributive justice approach claim that sometimes it neglects to
address the root causes of criminal behaviours and prioritises punishment over rehabilitation
and compensation. In order to overcome the drawbacks of purely punitive measures and

enhance outcomes for both criminals, victims and society at large, many countries are looking

466 Yukhnenko D, Sridhar, S & Fazel, SA, Sytematic Review of Criminal Recidivism Rates Worldwide: 3-year
Update, Wellcome Open Res. 2020, <https://pmc.ncbi.nlm.nih.gov/articles/PMC6743246/>.



into ways to strike a balance between retribution and rehabilitation.

6.2 Coexistence of the Retributive and Restorative Justice System in One Legal System
Retributive justice essentially refers to the repair of justice through unilateral imposition of
punishment, restorative justice on the other hand means the repair of justice through
reaffirming a shared value-consensus in a bilateral process.*¢’” The very notion of justice is
balancing conflicting claims of the victims and offenders, along with that o “ﬁklarger
community. The goals of both Restorative and Retributive justice are to pr e@iminal acts
by adopting different approaches. The synergy between restorative justice and retributive
justice involves finding a balance between these two approaches e. Instead of the two
systems to act in sharp contrast to each other, synergising %@ allows them to complement
each other so as to bring about a better justice system
6’2}

While restorative justice adopts utilitarian@ which facilitates communications between
the parties involved and provides n support to minimise suffering and maximise
happiness, retributive _]ustlce 1&@3 to make the offender remorseful through appropriate
desert. The integration @ two systems seeks to address not just the punishment of

offenders, but also t eeds and healing of victims, with a community-wide perspective and

by co- ex1st1r§&9 les from both systems.

O
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The retributive and restorative forms of justice have their different objectives which appear to
be two parallel lines.*®® While the main objectives of retributive Justice are punishment,
security and control, the objectives of restorative justice on the other hand are victims’
protection, moral imbalance correction, community cohesion, offenders' reintegration into the

community and relationship repair.*®®

Restorative justice operating alone is inadequate because of the lack of parti '@by the

State; nor does restorative justice provide adequate regard for the mainte{@ the criminal
i

code of conduct. Nor is there sufficient regard for the harm t(%@'
1

criminal violations beyond the observable injury to the id@'

1 order caused by
victims or the specific
impact on the community. Consideration needs to be giv@ such secondary impacts as bad
examples to others, required costs to increase prot ctf@%om anticipated similar incidents of
crime, and the emotional costs to neighb o empathise with the victim. To most

A\

°
restorative and retributive justicq@lld be implemented. This necessary combination

successfully address the needs of victi offenders, and the state, a combination of

addresses the interests of all b&s to a criminal event, including the victim (and community),
the offender, and the %%cial harm).#’® Restorative justice addresses the needs of the
victim for repa 1@ restoration. Similarly, restorative justice addresses the needs of the
offender for@rglveness and reintegration into the community. Furthermore, retributive
&

7
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criminology?, The Palgrave Handbook of Social Harm, 2021, pp. 11-36, <https://link.springer.com/
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justice addresses the need of the State to maintain the criminal law through enforcement and
punishment. In addition, retributive justice restores the offender’s moral state as a result of the

imposition and acceptance of prescribed punishment.

The view is that while there are apparent oppositions between restorative and retributive
justice, both are needed to provide an enriched response to criminal conduct. This\View has
been advocated by commentators such as Daly, who argued: Q

I have come to see that contrary principles of retribution and repar; ti@ould

be viewed as dependent on one another. Retributive cens r@&ud ideally

occur before reparative gestures (or a victim’s intgeest movement to

negotiate these) are possible in an ethical or psycho @sense. Both censure

and reparation may be experienced as punis %Qy offenders (even if not the

intent of decision-makers), and bot and reparation need to occur

N

before a victim or communist&ln reintegrate an offender into the

community.*’! ,\C—J
One of the objectives o tive justice is to serve a retributive purpose of making the

offender have a ff: ling of remorse because to repair and prevent harm, the offender must be
remorseful for @w has done so that he will not commit the same crime again as well as
making hi e proactive in the process of reconciliation.*’? On the other hand, retributive
justiwes not serve a restorative purpose, as proportionate desert for crime committed by

the offender does not lead to the greatest sum of happiness for all. In view of these differences,

471 Daly, K, Restorative Justice, as cited in Weber, C & Vereenooghe, L, Reducing Conflicts in School Environments
Using Restorative Practices: A Systematic Review, International Journal of Educational Research, 2020, Volume
1, <https://www.sciencedirect.com/science/article/pii/S2666374020300091>.

472 Deady CW, Incarceration and Recidivism: Lessons from Abroad, as cited in Abdel-Salam, S & Kilmer, A, A
Prison Is a Prison': Perspectives From Incarcerated Men on the Therapeutic and Punitive Aspects of Halden
Prison in Norway, The British Journal of Criminology, 2023, Volume 63, Issue 4, pp. 929-947,
<https://academic.oup.com/bjc/article-abstract/63/4/929/6650298>.



while discussing the co-existence or synergy between the two systems of justice, Zehr states
that it is only possible when the justice system allows retributivism to choose an option that
delivers proportionate desert which also happens to be the one that generates greatest social
benefit for all parties.*”? In this view, the following options are discussed:

Sequential Practice: Another possibility for the integration and co-existence of the two
systems of justice is for the two to be practiced sequentially. This could be applicable to a
situation where two types of practices are not compatible with each other, bu %ﬁem is
not permanent. In this instance, retributive justice will come first and Qst}rative justice
following it once the reasonable desert is fully delivered. Van Nes trong believe that
the potential benefits of integrating restorative practices withi ﬁlder justice framework,
illustrating how retributive measures can still be presen@le emphasising restoration and
healing.*’* Some retributive demands, such as lif o@nences, would still be incompatible
with this type of model, however in less ext mples of a desert, for instance, long-term
imprisonment, this procedure coul(.l b, klemented successfully. Rehabilitative social
support after a long period of imp{ge;ment allows both retributive practice and restorative
practice to play a role, indep'e@gjof each other. Pratt is of the view that Retributive justice
is likely to intervene i?@%going process of restorative justice if implemented once the
process of resto 't'%q tice has started.*’> He examines how restorative justice can enhance

the efﬁcacy@retributive justice by addressing the needs of victims, offenders, and the

R, A
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community.

Crime Determinant: Forging a co-existence between restorative justice and retributive
justice, depends on the type of crime that is involved. While it is easy to do so for offences
like fraud, simple assault, theft, etc. that cause material harm to the victims which are easily
quantifiable and mendable to repair, the same cannot be said of felonious and violent crimes
that cause permanent bodily harm, emotional harm and irreparable consequen Qith minor

offences, the offender can be made to pay back for quantified financi mage by way of

social services like working for government organization, é@g for a non-profit
i

organization, cleaning public places, etc. so as to meet both r e and restorative criteria.
The potential for restorative justice to work alongside pe approaches, advocating for a
more integrated system that respects both accoun%lﬂ@lnd healing is achievable based on

the degree of each crime.*7®

However, violent crimes like murder @eﬂorism, domestic violence, etc., often take
. \
immeasurable time or very expensi@t to repair, hence for such offences, it is unlikely that

the synergy of retributive af orative justice demand vis-a-vis their incompatibility can

conveniently merge so@%bilitation (restorative justice) and capital punishment or life-

sentencing (retr{u@stice) together.

6.3 l@f the Synergy between Retributive and Restorative Justice

The synergy between restorative and retributive justice has the tendency to create an effective
and a more balanced justice system. The benefits of incorporating restorative justice into
traditional criminal justice systems, includes serving victims better while still delivering

justice. This integration presents the two justice philosophies with illustration of the

476 Llewellyn, JJ, Transforming Restorative Justice, The International Journal of Restorative Justice, 2021,
<https://brill.com/view/journals/tij/4/3/article-p374_3.xml>.



additional benefits that can arise from such a synergy.*’’” By recognising the importance of
both approaches and working to integrate their principles, it is possible and beneficial to
foster a relationship between restorative and retributive justice.*’® This synergy is required so
as to ensure that the interest of the victims, offenders, community and other incidental parties
are addressed meaningfully within the justice process. The benefits are as follows:

i. Sentencing Flexibility: Instead of the polarity in the adoption of each of the justio&systems,
the courts under this synergy could adopt hybrid models that allow for resto practices
like mediation or community service as part of a retributive framewo Qsintencing that
includes punitive measures. Robalo and Abdul Rahim provide a@ic 1 analysis of the
relationships between restorative and retributive justice via se@%and repairs of the harm
inflicted on the victims, by discussing how they can co ment each other in practice.*””
This flexibility can lead to sentences that are r %Qand more apropos to the specific
circumstances of each case, thereby promoti% 1veness and fairness.

ii. Healing and Accountability: leou éh of the two justice systems has its distinct
objective; retributive justice establikse}accountability, which is important for law and order

as well as the victims’ sens¢ @JS%CC.“O On the other hand, restorative justice can enhance

offenders’ understandin}@%e impact of their actions, leading to remorse and empathy. If the

- AAi
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two justice systems are synergised, they can provide a pathway for offenders to make amends
while ensuring that consequences are faced.

iii. Community Satisfaction: Justice without the satisfaction of the community is not a
complete one. Restorative justice practices often include community members, which can
enhance the retributive process by ensuring that the community’s voice is heard*®! and their
needs are met. Community-based solutions can offer support for both offenders a&victims,
promoting social re-integration and reducing recidivism.*? Q

iv. Rehabilitation and Education Objectives: The synergy betwee t@butive and
restorative justice system promotes resources aimed at education a d@m itation, which can
be crucial for offenders within the retributive framew %\ initiatives not only
acknowledge the wrongdoing against the victims @g conferences and circles,
emphasising their importance in healing and justi also empower offenders to change

S

their behaviours which consequently reduces, t ’@e ihood of future offences.

\\

R

6.4 Coexistence under Nigeria’s Qy\ System

If the Nigerian criminal justic stem is to reduce crimes to the barest degree in the society,
it must prosecute and p@%e offenders, protect and restore the offended and the society to
the positions th '@efore the commission of the crime. The two justice systems must be
synergised i@way to make restorative and retributive practices co-exist under Nigeria’s
justiee s@% which hitherto operates the two with watertight separation. If the coexistence is
adopted and implemented by all the States in Nigeria, the Nigerian criminal justice

jurisprudence will achieve its desired goal of providing adequate regulatory criminal conduct

481 Wood, WR, Restorative Justice and Trauma: Responding to the Needs and Misdeeds of Young People with
Trauma Histories, Journal of Child & Adolescent Trauma, 2024, Volume 17, pp. 335-348,
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<https://doi.org/10.4324/9781003159773>.



as well as the maintenance of communal social order and reinstatement of the victims to their
original state before the criminal act. In order to successfully address the needs of offenders,
victims and the State, a combination of restorative and retributive justice should be put in

place and practically implemented,*® by all the States within Nigeria’s federation.

This necessary combination addresses the interests of all parties to a criminal event, including
the victim, co-parties to the community, offender and the State.*®* The Qstence of
restorative justice and retributive justice within Nigeria's justice system, i&ljomplex issue
that has been debated by various scholars and practitioners in the law and criminal
justice. The potential coexistence of these two frameworks 6%geria’s criminal justice
system can be assessed through several dimensions: Q

1. Opinion of Scholars: In Nigeria, the synergy Ef@l restorative and retributive justice
systems is a topic of increasing interest amo%% ars, particularly in line with the Nigeria’s
unique socio-cultural context and che.llge\' s to the criminal justice system. They assert that
merging the two approaches could\@o more effective outcomes, particularly considering
the socio-economic challeng ced by Nigeria, which complicate punitive measures as
against the hybrid syst@oth retributive and restorative elements, which could address
the inherent i @ s in Nigeria's justice system. Imenger and Oyebode state that

restorative j\@ce can be effectively integrated into Nigeria's existing legal framework. This

posit@ to address the needs of victims and also considers the societal factors that

483 Lustick, H, Culturally Responsive Restorative Discipline, Journal of the American Educational Studies, 2020,
Volume 56, Issue 6, <https://www.tandfonline.com/doi/abs/ 10.1080/00131946.2020.1837830>.

484 Scholl, MB & Townsend, CB, Restorative Justice: A Humanistic Paradigm for Addressing The Needs of Victims,
Offenders, and Communities, The Journal of Humanistic Counselling, 2024, Volume 63, Issue 3, pp. 184-200
<https://onlinelibrary.wiley.com/doi/full/10.1002/johc.12204>.



contribute to crime in Nigeria.*?

The synergy between restorative and retributive justice under Nigeria’s legal jurisprudence
could lead to more effective conflict resolution and social harmony. The incorporation of

restorative justice elements within Nigeria's retributive system could lead to a more humane

and \
R
O

effective response to crime which positively could heal the @ities and reduce
recidivism*®® and leveraging customary law can enhance co ﬁparticipation in justice
processes, fostering reconciliation and healing.*®” The in@twn of restorative approach to
crime in Nigeria, has the potential to reduce cone%@@antres overcrowd and provide more
meaningful reparations for victims, which complement the punitive aspects of the
current system and provides a balanc.e@ accountability and rehabilitation, making the
process more victim-centered.*® &C)\

These scholars suggest that zI@rgistic approach that combines elements of both restorative

and retributive justice ¢ y addressing the limitations of retributive justice, especially in

terms of victim C’i{w offender rehabilitation and integrating restorative processes, lead to
\
PN

485 Imenger, ET & Oyebode, MO, Restorative Justice and Human Rights Issues in Adopting Alternative Dispute
Resolution Platforms to Settle Criminal Matters in Nigeria, African Journal of Social and Behavioural Sciences,
2024, Volume 14, No. 3, <https://journals.aphriapub.com/index.php/AJSBS/article/view/2662>.

486 Ogunkah, AR, Can Indigenous Jurisprudence be the Key to Unlocking (Solving) the Problems in the State-
Controlled Nigerian Criminal Justice System? Thesis, 2023, <https://aru.figshare.com/articles/thesis/
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Nigerian_criminal_justice_system_/ 23770122?file=42210840>.

487 Agbonaye, OU, Agbede, 10 & Taiwo, A, Analysising Restorative Justice System as a Tool for Dispute Resolution
in the Administration of Justice in Lagos State, Nigeria, LASJURE, 2024, <https://heinonline.org
/HOL/LandingPage?handle=hein. journals/lwadsljerw5&div=26&id=&page=>.
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significant improvements in the Nigerian justice system.

2. Legal Framework: The integration of restorative justice into the existing punitive justice
within Nigeria’s legal framework, presents a unique opportunity for harmonisation, given the
country’s diverse legal traditions. Though Nigeria’s legal jurisprudence has made some
provisions for restorative justice through some of its statutes, yet restorative pre&ices still
remains within Nigeria’s traditional justice systems which is predominantlyigfluienced by
retributive principles.®®® In other words, despite the following statutory, frameworks the
overarching Nigeria’s justice system remains heavily reliant on pu 'te sures:

i. Constitutional Framework: While the Nigerian Constitu@ s not explicitly mention
restorative justice, the provisions of the Constitution @support principles inherent in
restorative practices, as it emphasises justice, eq 't)f,&%an rights and fair trials.**° Justice
and equity could be interpreted to mean fairne parties in a criminal act.

ii. Administration of Criminal Justi.ce &k\CJA) 2015: The ACJA aims to streamline the

N

criminal justice process, reduce cor@bn in prisons, and enhance the rights of defendants.*!
Although it primarily emb'o{% a retributive approach, certain provisions of the Act
encourage plea bargaining,)which can facilitate restorative solutions. One of its important

facets is the in(ﬁ(%f restorative justice provisions, which focus on repairing the harm

caused by cr@a behaviour rather than solely punishing the offender. The restorative justice
o

489
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491 Bukar, FI, & Garba, D, The Role of Abuja Multi-Door Courthouse in Bridging Loopholes in Litigation and
Promoting Access to Justice 2020-2024, Journal of Xi’an Shiyou University, 2024, Natural Science Edn, Volume
21, Issue 4, <https://www.researchgate.net/profile/Dimas-Garba-Phd/publication/391209314
The_Role_of Abuja_

Multidoor_Courthouse_in_Bridging loopholes_in_Litigation_and_Promoting_Access_to Justice_2020-
2024 By/links/680e086¢chd 3f1930dd 6507b9/The-Role-of-Abuja-Multi-door-Courthouse-in-Bridging-
loopholes-in Litigation-and-Promoting-Access-to-Justice-2020-2024-By.pdf>.


https://www.sciencedirect.com/journal/transportation-research-part-f-traffic-psychology-and-behaviour
https://www.sciencedirect.com/journal/transportation-research-part-f-traffic-psychology-and-behaviour

provisions in the ACJA include various measures that allow negotiation, reconciliation, and
rehabilitation of offenders and victims. Some of the relevant provisions on restorative justice
are:

a. Pre-Trial Diversion: These offenders are diverted from the traditional criminal justice
process into rehabilitative avenues by encouraging alternatives to incarceration, especially for
first-time offenders and those charged with minor offenses.*” \

b. Victim-Offender Mediation: The Act provides for mediation between the and the
offender, promoting dialogue and a mutual agreement that seeks to add estQarm caused

to the victim and hold the offender accountable in a constructive m.
=

c. Restorative Justice Program: ACJA establishes a fr: for restorative justice
programs, emphasizing the importance of community i@rement in the rehabilitation of
offenders and in supporting victims.*** be

d. Power of Courts to Order Restitution: ave the authority to order offenders to
make restitution to victims for any lo.s@age suffered due to the crime, highlighting the
emphasis on compensating the Vict@‘

e. Community Service: Th&ct allows for community service as an alternative to
imprisonment for certa@%wes. This serves not only to punish the offender but to also
involve them in(o@ty rehabilitation efforts.*%

ACJA by it%storative provisions, aims to promote social harmony which can positively
affe b@’Qictims and offenders and create a more restorative justice system rather than
solely punitive system. The restorative objectives of the Act as mentioned in the above-stated

sections, illustrate the importance of restorative justice, focusing on healing, rehabilitation,

and community engagement as integral components of Nigeria's approach to criminal justice.

492 Section 29, Administration of Criminal Justice Act (ACJA), 2015
493 Section 57, ACJA.

494 Section 113, ACJA.

495 Section 162, ACJA.

49 Section 195, ACJA.



3. Customary Law: In many Nigerian communities, customary laws emphasize
reconciliation and community healing, supporting restorative approaches. Traditional courts

497

often handle disputes restoratively while operating parallel to formal legal mechanisms.*’ In

other words, customary legal practices can effectively coexist with the formal justice system,

providing a restorative foundation. \

4. Alternative Dispute Resolution (ADR) Mechanisms: The Ni<@1l;egal system
encourages the use of ADR methods for resolving disputes, whi nclude restorative
%

practices. The Arbitration and Conciliation Act*® provides 6 for resolving conflicts

outside traditional court systems. Q
5. National Policy on Justice: The Nation on Justice emphasises victim protection,

alternative methods for conflict resol@cess to justice and aligning with restorative
justice principles while still recog@the need for accountability.**® National policies can

integrate restorative justice c'c@% in a way to address systemic deficiencies in the criminal

justice system. Q
6. Restorati@ustice Pilot Programs: Pilot programs in various states, particularly aimed at

juven'lq/ nders, have aimed to integrate restorative practices. These initiatives illustrate a

practical framework for coexistence.

497 salihu HA & Gbolami, H, Perceived Unfair Procedural Justice, Distrusted Legal Institutions and (Re) Emergence
of Indigenous Restorative Justice Administration in Apata-Aje Community, Nigeria, Legal Pluralism and Critical
Social Analysis, 2022, Volume 54, Issue 2-3, pp. 297-316, <https://www.tandfonline.com/doi/abs
/10.1080/27706869.2022. 2115196>.

498 The Arbitration and Mediation Act, Cap. A18, Laws of Federation of Nigeria, 2023.

499 Okoye, IE, Historical Context of Counterterrorism Measures in Nigeria: The Need for Restorative Justice Public
Policy & Administration Research, 2021, Volume 11, No. 4,
<https://core.ac.uk/download/pdf/475279942 .pdf>.



7. Judicial Precedents: Judicial interpretation in Nigeria occasionally reflects an
understanding of restorative principles in the retributive framework which thus reflects an

integration of restorative principles that promote mediation and community involvement.>*

6.5 Challenges to the Coexistence of Restorative and Retributive Justice System in
Nigeria OQ

The synergy between restorative and retributive justice in Nigeria’s justice %ﬂ is plausible,
yet it requires significant reform and a shift in societal atti ward justice and

rehabilitation. Emphasizing hybrid models that incorporate beth approaches may yield better

outcomes for victims, offenders, and the community a ge, enhancing overall societal

harmon Q
armony. fb
O

\S
Despite the necessity for synergy, seV.e@isms exist that might hinder its efficiency:!
i. Lack of Awareness: Education&@wareness about restorative justice principles among
legal practitioners and thé&g&wral public are still lacking, which inhibits broader
implementation. QQ
ii. Public Perception;, There is a prevailing public belief that justice equates to punishment.

Restorative @ce is sometimes perceived as being too 'soft' on crime, which can hinder its

acce@’b

iii. Institutional Resistance: There is often the resistance from entrenched systems that

>00 Ekpeowoh, SO & Okon EE, Legal Aid and Access to Justice for Inmates in Nigeria: Challenges and Solutions
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prioritise punishment over rehabilitation. Law enforcement and judicial institutions may be
less inclined to adopt restorative practices, viewing them too lenient to be effective in

actualizing justice objectives.

6.6 Criticisms of Restorative and Retributive Justice Systems
There is no perfect justice system all over the world as neither of the justice sy&ns can
satisfy the needs of all the parties to a wrongful act. Each justice system s area of
strength and weaknesses which are made manifest in its criticisms. These ent criticisms
of restorative and retributive justice systems are not to disparage eit@s em, but to provide
an enriched and robust administration of justice system that c@ﬁ to be the perfect one.
Q
To re-conceptualise the relationship between the s@e and the punitive approaches, the
community has to take over most of the role,t %&)nally allotted to the State, while the State
retains the monitoring of the fulﬁllm.e@ reparation plan and decides whether or not to
drop the case after a restorative pr&@s been completed.
N
N\
Retributive censure sho d?eally occur before reparative gestures are required in an ethical
or psychologic §®oth censure and reparation may be seen as punishment by offenders
even if it is@ the intent of decision makers, they are both necessary before a victim or
com u@rgm reintegrate an offender into the community.>*? Though punitive practices fail
to provide opportunities for apology and repentance, the injection of the reparative approach
can indeed make the justice system all-encompassing because parties and stakeholders of

criminal justice system feel respected as their interests are considered before judicial decision

502 Dufty, K, Navigating Subordination: The Potential of Restorative Justice, Maynooth University Research

Archive Library, 2021. <https://mural.maynoothuniversity.ie/id/ eprint/19053>.



is made.’

Accordingly, criminal law does not imply punitive approach but constitutes a procedural and
substantive platform for regulating behaviour in response to the present framework that brings

about the socially desirable values. This means that both approaches may operate under the

same justice jurisprudence. \

While the principal instrument of restorative justice approach ls«'v 1ntenance of

social equilibrium by way of reparation of harm and communi powerment through

societal, therapeutic and utilitarian objectives of emnation rehabilitation,

compensation and reintegration, that of retribut@approach is condemnation,

deterrence and incapacitation. The integra@e two systems, will make the

criminal justice administration to be a beQeS ice system that does not only condemn,
punish, incapacitate and deter tl.le e}ler from committing the crime, but also
compensate, rehabilitate and rest,éﬂ,\to the victims what they have lost or suffered as a
result of the action or ina'r@ of the offender. For instance, on 31st October, 2024,
Judge Terry Moorer b@e District Court of Southern District, Alabama in the United
States of Ame "@enced one Babatunde Ayeni, an internet fraudster who pleaded
guilty to fr%charge, to ten years imprisonment and ordered him to pay $19,599,969

milli @stltutlon to the victims of his scam i.e. all the individuals and entities he

503 Tyler, TR, Restorative Justice and Procedural Justice: Dealing with Rule Breaking, as cited in Darling-Hammond,
S & Fronius, T, Restorative Practices in Schools, Handbook of classroom Management, 2022, 3™ edn,
<https://www.taylorfrancis.com/chapters/edit/10.4324/9781003275312-6/restorative-practices-schools-sean-
darling-hammond-trevor-fronius>.



defrauded.’™ This is a very good example of the synergy between retributive and

restorative justice system because it was justice for all the parties to the case.

Wenzel et al, support this synergy when they observe that people usually feel justice
demands that the offender be punished above and beyond a possible restitution or
compensation to the victim. In other words, a psychological evaluation of both retributive
and restorative justice supports the fact that there is a requirement for punishment of

criminal offences that is

independent of compensation to the victim or remorse by the offender. There is a sense in
which the state’s imposition of retributive punishment for violation of the penal law

satisfies the demand for censure for the moral violation embedded in the criminal act.3%°

Nl

The offenders under this synergy will not @ed as severely as they are in retributive
system because one of the signiﬁcqmj&ures of restorative justice is its moderation of
retributive punishment. Such hars@tributive punishment is unacceptable to restorative
justice, hence, the synergy duce the contemporary harshness of criminal sentencing.
Under this integrative &ach, two things are synergised: the fact that the offenders have
erred by their a@ rdinactions and the circumstances which might mitigate the offender’s
guilt. Under@ arrangement, the condemnation of offenders will be mixed with empathy as

mitig@do not excuse the offenders’ actions and certainly do not remove their liabilities to

make amends for the harm they have caused.

S U.S. court sentences Tunde Ayeni to 10 years for internet fraud with $20 million restitution to victims
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The good understanding of the proper place for restorative justice is that it broadens the
response to crime from a focal viewpoint of violation of rules and the consequential
punishment, to a primary focus on the victim and offender. The integration of restorative
philosophy as a plausible compliment to the punitive philosophy, will broaden the
understanding of substantive criminal law and blend the goals of punishment with the one

offered by the utilitarian and consequential goals of restorative philosophy. H er, it is

equally significant that such a combination of restorative ( Q
and retributive justice also meets the additional goals @)ensation and provision of

reparations for the victim and the possibility of forgiv@s nd reintegration of the offender

into the community. ’bb’b
9
A line can be drawn between resforatiy®, justice and retributive justice which imposes
punishment on the offender an&@s potential rehabilitation. However, restorative justice is
directly concerned with e@knder being restored to the community and restoration of the
dignity of the offeg&Restorative justice argues that the social goal that should dominate
.

reactions to tra@sions is to resolve the dispute via reintegrative shame.’ Significantly,
Restorativ: ing combines strong disapproval of bad conduct with respect for the person
who Mitted this wrongful act. It is the function of shame that relates his understanding of
restorative justice to that of tribal expiation, which was largely focused on notions of shame.
In the case of offenders, the goal is to encourage feelings of shame regarding one’s wrongful

act, accepting responsibility and sincerely apologising which consequently, restores the

=06 Walgrave, L, Concerns about the Meaning of 'Restorative Justice'. Reflections of a Veteran, The International
Journal of Restorative Justice, 2023, <https://heinonline.org/HOL/LandingPage?handle=hein.journals
/ijrestore6&div =36&id=&page=>.



dignity of the offender.

One specific thing that most citizens and crime victims want is for offenders should be made
to be accountable for their actions through some form of punishment and this forms one of the
objectives of retributive justice approach. Restorative justice on the other hand, can

potentially attain the objective of punitive justice as if it is its own. Though t@mitive

justice that considers the QQ

community as a passive victim, does not have community empowe @ as’one of its goals, it

is the restorative justice that infuses empathy into the pun@ ustice system and not the

opposite. Q

S
The integration of retributive and restorative 4 ¢ seeks to recover dimensions of justice
that often get lost within the institutif)rg&}rmutive justice process. Thus, restorative justice
does not necessarily reject all puni’{Cg\neasures associated with the retributive process, but
seeks to introduce humané\ %nent and counseling that can lead to the offender’s
rehabilitation, rather thana belief in the need for lengthy trials>®’
6.7 Reconcilin @tive Justice with Retributive Theory of Justice
No single ju@: system can meet the needs of the parties; victim, offender, and State. While
resto@’qmce best meets the needs of victim and offender, retributive justice best meets
the needs of the State. Though it may be argued that punishment should precede the

restorative justice process, it is necessary that when determining culpability, the sentencing

authority should be able to take into account the goals of the restorative justice process just as

07 Mark Umbrett, Crime Victims Seeking Fairness, Not Revenge: Toward Restorative Justice, as cited in
Littman, DM, Valdovinos, M & Sliva, S, He Went from Being a Monster to a Person:” Using Narrative Analysis to
Explore How Victim-Offender Dialogue (VOD) Participants Transform through the VOD Process, Qualitative
Social Work, 2024, Volume 23, Issue 4, <https://journals.sagepub.com/doi/abs/10.1177/14733250231202050>.



in the American case of Babatunde Ayeni.

The confession and remorse of the offender are relevant factors in determining punishment or
censure, the acceptance of responsibility, the making of amends through restitution and

reparation, and the authentic petition for forgiveness are relevant to the determination of an

appropriate sentence or punishment. \

Restorative justice and the accountability required by retributive just'&&rel not mutually
exclusive as long as punishment is humane and rehabilitative. r¢ is for certain a
recognition among many people today, of the need for tre@%rograms to rehabilitate
offenders. However, the need for censure should not be utood as contrary to the support
for restorative justice. Umbreit argues that ther 't%%’despread support for programs of
restorative justice: Without question, nearly alL.ifigens at large and crime victims specifically
want criminals to be held accountable. thro Xome form of punishment. For many, however,
their need for justice and faime&cg\grounded more in a deep concern that violators,
particularly juveniles, receiV mane treatment and counseling in order to successfully
address the needs of b@%s, victims, and the state, a combination of restorative and
retributive justi '»@ be implemented. This necessary combination addresses the interests
of all parties@a criminal event, including the victim (and community), the offender, and the
state&&arm). Restorative justice addresses the needs of the victim for reparation and
restoration. Similarly, restorative justice addresses the needs of the offender for forgiveness
and reintegration into the community. Furthermore, retributive justice addresses the need of
the state to maintain the criminal law through enforcement and punishment. On the other hand,

retributive justice restores the offender’s moral state as a result of the imposition and

acceptance of prescribed punishment. The view that while there are apparent oppositional



concerns between restorative and retributive justice, both are needed to provide an enriched
response to criminal conduct, has been advocated by Daly who argued that:
I have come to see that apparent contrary principles of retribution and
reparation should be viewed as dependent on one another. Retributive censure
should ideally occur before reparative gestures (or a victim’s interest or
movement to negotiate these) are possible in an ethical or psychological sense
Both censure and reparation may be experienced as punishment by of] ]

(even if not the intent of decision makers), and both censure an 1(2293 on

508

need to occur before a victim or community can reintegrate @ r into the

QO

One of the significant features of restorative EEL@ is its moderation of retributive

community.

punishment by reducing the unacceptab mporary harshness of much criminal
sentencing. Johnstone supported thif Vi \hen he identified the impact of a restorative
justice process on the impact of retn@e punishment imposed on an offender:
Those deemed respon‘s@%r committing a crime will not be judged as
severely as they %nQ[a purely] retributive system. Condemnation of their
behavior '@ ptable to the community will be mixed with empathy for
them aﬁembers of the community who have erred. At the same time, it will
{c/%afge clear that the circumstances which might militate their guilt do not

excuse their actions and certainly do not remove their liability to make amends

o508 Daly, K, Restorative Justice, as cited in Suzuki, M, Revisiting the Real Story of Restorative Justice in the
Criminal Justice System: 20 Years on,(Canadian Journal of Criminology and Criminal Justice, 2023, Volume 65,
No. 2, <https://utppublishing.com /doi/abs/10.3138/cjccj.2022-0061>.



for the harm they have caused.’”

6.8 Protection of the Interests of All Parties under the Synergy
If the retributive criminal justice system is criticised for not protecting the interest of the
victims, the Restorative justice system, on the other hand, is criticised for not protecting the
public interest as it does not achieve the goal of deterrence. The deficiencies, of both
retributive and restorative justice systems have generated potential tensio Qween the
various social goals because synergising the restorative and retribu iV(@radigms may
achieve a different and a socially beneficial blend of criminal law os. In other words,
integrating restorative processes into the formal punitive sys %ynot always resolve the
tension between retribution and victim healing. For inste@n the Clotworthy’s case of the
Supreme Court of New Zealand, both the victim (YB offender participated in a mediation
process following a violent attack that le gblctim with a scar that required cosmetic
surgery. The parties reached an agree \ad the offender took it upon himself to pay a
significant amount of money to thf;égl\n in order to finance a cosmetic surgery required by
the victim. The Auckland Distfi %urt accepted the agreement.’' However, on appeal to the
Supreme Court by the\@%utor, it was decided that the public interest for a deterring
sentence overri '&@rictim’s interest for reparation. The Supreme Court sentenced the
offender to é{ee years of incarceration and the restitution amount was significantly
redu&d./%’b
While explaining the reason behind the judgment, Justice Tipping explained:

We record that Mr. Cowan (victim) was present at the hearing. We gave him

the opportunity to address us. He reiterated his previous stance, emphasising

39 Gerry Johnstone, Restorative Justice: Ideas, Values, Debates, as cited in Hillyard, P & Tombs, S, Beyond
criminology?, The Palgrave Handbook ,f Social Harm, 2021) pp. 11-36, <https://link.springer.com
/chapter/10.1007/978-3-030-72408-5_2>.
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his wish to obtain funds for the necessary cosmetic surgery and his view that
imprisonment would achieve nothing either for Mr. Clotworthy or for himself.
We can understand Mr. Cowan’s stance. He is to be commended for having
forgiven Mr. Clotworthy and for the sympathetic way he has approached the
matter. It must be said, however, that a wider dimension must come into the
sentencing exercise than simply the position as between victim and offender

The public interest in consistency, integrity of the criminal justice systwOQi

¢
O

The victim-centeredness of restorative justice has been said te=lack\the capacity to satisfy the

deterrence of others are factors of major importance.

social goal which is the main objective of retributive ju system. The restorative justice
interest of taking care of the offender’s rehabili ti%Qy treatment, social integration, re-

education and support is a high socio-ethic@mple, but it must act in conjunction with

’&\

°
In some cases where the judge gi\zé—g\lecision that is neither retributive nor restorative in

retributive principles.

nature, such criminal proces$ s to lose-lose outcomes to the offender and the victim. For
instance in the high pr@&e of State v. Ravi,”’? Rutgers University student Dharun Ravi
was convicted (ﬁ@ counts of second degree, bias intimidation and invasion of privacy
after placing@ve cam that documented his dormitory roommate, Tyler Clementi during an
intir@unter with a man. Ravi later tweeted the video and also invited others to watch a
planned second encounter. A few days later, Clementi (1% victim) committed suicide by
jumping off the Washington Bridge. Ravi was not charged with causing Clementi’s death but
for hate crimes, cyber-bullying and violation of gay rights. The jury recommended 10 years

imprisonment but Judge Glenn Berman sentenced him to only thirty days, a three-year

S12N.J. Super. No. 11-04-00596, 2012 N.J. Super. Unpub. LEXIS 1757 (App. Div. May 21, 2012).



probation, 300 hours of community service and a $10,000 fine and counseling.

In Ravi’s case, the criminal process failed to provide healing for the victims, provided no
space for a sincere apology, and sent a mixed message to the public. The victim’s parents
stated early during the process that they did not want harsh punishment for Ravi.>!* The other
victim, the man who visited Clementi (that remained anonymous throughout the trial),
submitted a Victim Impact Statement stating that he had not wanted Ravi to go ison, only
that he had wanted him to take responsibility.>'# The defendant’s letter o@y that was
publicly released just before the sentencing hearing was accepted V\@i rust and anger by
the victims as it did not mention either of them. The defenda wh%as however, threatened
by the risk of being found guilty for committing hate cr refused to confess, denied any
form of responsibility, hence, the defendant opted f@l silent during the sentence hearing.
The jury assumed the position of protecting%% interest which was particularly strong in
this case that most likely would be ciEed recedence, as it was an opportunity to set a norm
regarding gay rights, cyber-bullyi\gd hate crimes which obviously would amount to
retributive justice. The judgé @egarded the decision of the jury and gave Ravi a thirty-day
sentence which was co@r d too lenient. This lenient thirty days sentence handed by the
judge mocked the @decision to convict Ravi as a form of norm-setting. What Clementi’s
parents and the, other man (2" victim) that visited him wanted was restorative justice because
they e@’g interested in Ravi being sentenced but that he should take responsibility for his
action. Judge Berman decision was in no way restorative in nature, hence, victims’ healing
was not achieved in this case. This case illustrates that despite the far-reaching justice reforms,

which enhance victims’ participation in the criminal justice process, victims’ need for

313 Foderaro, LW, Parents of Rutgers Student in Suicide Say No “Harsh” Penalty, N.Y. Times, Mar. 23, 2011, at
A24, <https://www.nytimes.com/2011/03/23/nyregion/23rutgers.html>.

S147an Parker, The Story of a Suicide, New Yorker, Feb. 6, 2012, at 36-51, <http://nobetty.net/lab/readings/

Tyler Clementi TheNewY orker.pdf>.



symbolic reparation is not met in this case, even when victims were able to submit Victim

Impact Statements.

The formal criminal process similarly did not promote retribution, nor was it considered an
important goal in this case, as the sentence revealed. In fact, Ravi demonstrates that the
dichotomous nature of guilty/innocent verdicts may produce exceedingly lement entences
which in turn fail to convey a clear denunciating message to the public. Con tly, other
goals of criminal law are also left behind due to the leniency of the sent n& restorative
justice jurisprudence been used in this case, all the parties involved,; ndant the victims,
and the community, could have potentially benefitted from th@ﬁe of the case.
Q

It is therefore clear that retribution justice c Iﬂb nd should not be pursued in its
conventional form alone if an all-encompassi atisfaction of all parties goal should be
achieved. Moreover, instead of compro, i '}etributive goals, restorative justice can be used
to promote these goals in additi0\§9\rts own stated objectives. This does not mean that
restorative justice should rep'l@crlmmal justice, rather it can compliments it by synergising
the two justice systemg\ba way to achieve a better criminal justice system. Despite this
synergy, the obj 'c%e, the State as regards deterrence still remain unresolved. Alternative

approaches @uld be considered to promote the goals of victim healing, community

emp% t, deterrence and prevention of recidivism.

6.9 Protection of All Parties' Interests Theories
The synergy between retributive and restorative justice systems revolves around
understanding how these retributive and restorative approaches can complement each other to

create a more comprehensive justice framework. Here are some key theories and concepts



related to this synergy:

i. Restorative Circles and Sentencing Alternatives Theory: Integrating restorative circles

into the sentencing process allows for community involvement in justice, where community

members help determine appropriate consequences for the offender.’!'> This approach can

safeguard the interests of victims through community support and acknowledgment while still

holding offenders accountable, providing them with opportunities for personal grewth and

restitution. This approach is rooted in restorative justice, an approach tanp asizes

repairing the harm caused by criminal behavior rather than focusing %&y punishment.
O

D

O

a. Restorative Circles and Sentencing Alternatives are%connected in that Restorative

Below is an overview of both concepts and how they interrelate:

Circles can be utilised as a method of sentenci o@ative.516 Instead of going through
conventional court processes that may le ’@aprisonment, offenders can participate in
restorative practices to address their a.ct’i{@l impact positively.
N
&
b. Many judicial systems 'a@ncreasingly incorporating restorative practices, including
Restorative Circles, as }%&a broader push toward reforming justice systems to focus on
healing rather t '@hment. The impact of this on recidivism is that it can lead to lower
rates of reci%m compared to traditional punitive measures.>!” This is often attributed to the

acco@ felt by offenders and the healing process experienced by victims.

1> Bottoms AE, Alternatives to Prison, Crime, Inequality and the State, 2020, <https://www.taylorfrancis.
com/chapters/edit/10.4324/9781003060581-45/alternatives-prison-anthony-bottoms>.

516 Braithwaite J, & Strong H. Restorative Justice and Civil Society, as cited in Martinez, A, Villegas, L, Ayoub, LH,
Jensen, E & Miller, M, Restorative Justice and School-Wide Transformation: Identifying Drivers of
Implementation and System Change, Journal of school Violence, 2022, Volume 21, Issue 2, 2" edn.
<https://www.tandfonline.com /doi/abs/10.1080/15388220.2022.2039682>.

17 Wong, DSW & Fung, CSY, Juvenile Community Corrections in China: The Quest for a Restorative Approach,
Asian Journal of Criminology, 2023, Volume 18, pp 113-132,
<https://link.springer.com/article/10.1007/s11417-022-09381-8>.



c. Both Restorative Circles and Sentencing Alternatives present innovative approaches to
addressing crime and conflict.>!®
d. They emphasize understanding, accountability, and community involvement, potentially

leading to more meaningful outcomes for all parties involved.

ii. Equity Theory: Equity theory is a psychological principle that examines@alance of
inputs and outputs in relationships and social exchanges. When applied to\the protection of

parties' interests within the context of the synergy between restor ti retributive justice
S

systems, equity theory can offer insightful perspectives on fai@ justice.

Q
Equity theory suggests that fairness and equal trea %Qre crucial to justice. The interests of
victims and offenders must be balanced %@Ve a perceived sense of fairness in the
outcomes. Therefore, synergising pgn@easures with restorative practices can ensure
equitable treatment of all parties irKﬁ}d, promoting a sense of fairness while satisfying the
needs of victims for recogniti %restitution.
N

Equity theory e 'a@he understanding of how both systems can work together to confront
social inequ@es. By addressing issues such as systemic injustices within the retributive
syste@uﬂng equitable access to restorative opportunities, the synergy can foster a
justice framework that is more just and equitable for marginalized communities. This theory

posits that though fairness in social exchanges is paramount, ensuring that victims receive

recognition and reparations for their suffering while offenders are held accountable in a

>18 Packer, H, The Limits of the Criminal Sanction, as cited in Fielding, NG, Joining Forces: Police Training,
Socialization and Occupational Competence, London Routledge, 2023, <https://www.taylorfrancis.com
/books/mono/10.4324/ 9781003362722 /joining-forces-nigel-fielding>.



manner that allows for rehabilitation is justice. Therefore, the synergy of these two systems
can create a balanced framework where victims feel their pain is acknowledged and addressed,
and offenders have the opportunity to rehabilitate and reintegrate into society.’!® The
combining elements of both systems can lead to a more comprehensive approach to justice

that acknowledges and addresses the needs of all parties involved; victims, offenders, and the

community. \

Under equity theory, the interests of victims can be protected through re%rglve practices
that allow them to express their experiences and receive suppo &ealso ensuring that
offenders are penalized in line with retributive principles. 6& tive justice can involve
community members in mediating disputes and prov@ support to both victims and
offenders, while retributive justice ensures that nity norms and values are upheld
through appropriate sanctions. Both syste%&im the role of the community in the
justice process. Equity theory unde.rscoﬁs\lat communities should have a stake in the
resolution of conflicts to promote @ive interests. The combination of both systems can
lead to more effective solutidl@a not only addresses immediate

harms but also seeks Qr%ent future offences through education, support, and social
services.”?® An '@ approach ensures that both victim and offender come away with a

sense of clos%‘ which can lead to long-term community healing and reduced recidivism.

Equity theory makes the offenders to benefit from restorative approaches that emphasize

personal accountability and encourage them to take responsibility for their actions, as well as

>19 Braithwaite J. Restorative Justice: Assessing Optimistic and Pessimistic Accounts in Restorative Justice: An
International Perspective, as cited in Clair, M & Woog, A, Courts and the Abolition Movement Heinonline,
2023,<https://heinonline.org /HOL/LandingPage?handle=hein.journals/calr110&div=3&id=&page=>.

520 Miller-Jones D & Rubin, MM, Achieving Equity in Education: A Restorative Justice Approach, Journal of

Public Management and Social Policy, 2020, Volume 27, No. 1, <https://digitalscholarship.tsu.edu/jpmsp/
vol27/iss1/3/>.



from the deterrent effects of retributive justice.’?! It provides a valuable lens that analyses the
protection of parties' interests in the interplay between restorative and retributive justice
systems. By blending the punitive aspects of retributive justice with the healing principles of
restorative justice, one can aim for a more holistic and fair approach to addressing crime and
conflict, emphasizing the importance of balance, accountability, healing, and community

involvement. This synergy can ultimately lead to a justice system that better serves all parties

R
O

iii. Victim-Offender Dialogue (VOD) Theory: This approach spaces for direct

involved, fostering trust, safety, and sustainability.’?

communication between victims and offenders, allowing @% express their feelings,
understand each other's perspectives, and work towaro@tual resolution. Utilising such

dialogues within a retributive framework can eﬁbQo more informed sentencing and

rehabilitation strategies, benefiting both p@ supporting the interests of victims in

being heard.

: )
Victim-Offender dialogue is'@%ative justice practice that allows victims and offenders to
communicate directly hé%ructured and supportive environment. The dialogue aims to
provide victims '@Mce, an opportunity to express their feelings and to understand the
offender's p@active. For offenders, it is a chance to take responsibility for their actions and

gain 'ns@:nto the impact of their behavior on the victim.

21 syllivan, M, Restorative Justice as a Tool to Support Men Engaging in High-Risk Behaviour With Self
Authorship and Sense of Belonging, University of DaytonProQuest Dissertations & Theses, 2024,
<https://www.proquest.com/openview/f85420177df6f1f383bd8cabc873e8fe/1?pgorigsite=gscholar&chl=187
50& diss=y>.

522 Sullivan, M & Witenstein, MA, Infusing Restorative Justice Practices into College Student Conduct Practices,
Journal of Diversity in Higher Education, 2022, 15/6, 695-699, <https://psycnet.apa.org/record/2023-09900-
001>.



The theory of Victim-Offender dialogue becomes particularly significant when examining the
interplay between restorative and retributive justice systems. This synergy seeks to address
the interests of both victims and offenders, fostering a more holistic approach to justice that
promotes healing, accountability, and community restoration. While retributive justice
focuses on punishment and deterrence, restorative justice emphasizes healing and restoration.

VOD harmonizes these approaches by holding offenders accountable while als&owing

space for victims’ healing. OQ
e , fears, and needs,

se of control over their

While Victim-Offender dialogue allows victims to express their ex

which can promote healing and makes the victims to reclaim.a
lives and their narratives, it also facilitates a restorative e)@mce and receives reparations or
an apology, which can aid in their healing proce (@(es the offender to engage directly
with the victim, encourages offenders ront their actions and understand the
consequences, which is a key asp?ct 0 %th restorative and retributive justice.’>* The
offenders are motivated to change@behaviour and rehabilitate, knowing that they may
have the opportunity to mak'eﬁ%ends.524 The theory also promotes community reintegration
and smooth transition\éoffenders back into the community by emphasising personal
accountability @ bonds which aims to repair harm not just to individuals but also to
the commun%as a whole, fostering social cohesion.’?> Above all, it prevents recidivism by

[ 3
« V)

>Bjohnson, JG, A Comparative Study of Victim and Offenders' Perceptions Following Criminal Trial and

Participation in a Post-Conviction Victim Offender Dialogue, California State University, SacramentoProQuest
Dissertations & Theses, 2022.
<https://www.proquest.com/openview/425el1bdaOb1c23d1dc5¢3292f00fb87d/1?pg-origsite =gscholar &cbl=
18750&diss=y>.

224 \Walklate, S, Are Victim Stories Human Rights Stories? Towards an Ethics and Politics of Listening and Seeing
for Victimology, A research agenda for a human rights centred Criminology, 2024, pp. 175-188,
<https://link.springer.com/chapter/10.1007/978-3-031-46289-4_12>.

225 Langford, R, Talking as Restorative Justice: A Conversation Analysis of Victim-Offender Meetings, University of
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addressing root causes of crime and thus making communities benefit from lower crime rates

and enhanced community safety.

By fostering dialogue, understanding and accountability, this approach aims not only at
addressing the immediate impacts of crime but also at promoting long-term restoration for
individuals and communities alike. Victim-Offender dialogue Integrates principles from both
justice paradigms and it leads to a more effective and humane justice system erves as a
vital intersection between restorative and retributive justice systems, %&s@ the interests
O
D
O

iv. Dual Process Theory: This theory posits that both ret@ive and restorative justice serve

of both victims and offenders.>2¢

distinct but overlapping roles within the justi G& m. Retributive justice focuses on
punishment, deterrence, and societal retribu'\ob’bn e restorative justice emphasises healing,
accountability, and restoration of rel.at’i\' h\lps By acknowledging that both processes can
meet different needs for victims, {ﬁé{iers and society, a dual approach can ensure that
punitive measures are balant %(1 opportunities for rehabilitation. This theory provides a

framework for underst%@%mw both systems can coexist and complement each other in

protecting the ﬁo@f all parties involved, including victims, offenders, and society at

large. 6
Q0

The Dual Process Theory posits that a balanced and effective justice system can harness both

retributive and restorative principles to safeguard the interests of all stakeholders involved in

226 Mpofu, ZF, Mkhize, SM & Akpan, JU, Empathy, Remorse, and Restoration of Dignity Contributing to Reduced
Recidivism: Assessing the Role of Restorative Justice in Promoting Offender Rehabilitation and Reintegration in
Durban Cogent Social Sciences, 2024, Volume 10, Issue 1, <https://www.tandfonline.com/doi/full/10.
1080/23311886.2024.2429018>.



the justice process. This theory protects victims’ interest by imposing punishment which
offers a sense of justice. It also allows victims to voice their experiences, facilitate healing,
and contribute to deciding what reparative actions are needed for restitution. As a result of its
dual nature, this retributive aspect of this theory makes the threat of punishment deter future
offenses, while its restorative aspect addresses the root causes of behavior, makes the

offenders to admit responsibility for their actions which consequently reduces the&lihood

of reoffending. QQ
The retributive aspect of the theory also holds the offenders ac @e by ensuring the
%

offenders face the consequences of their actions which=gqually fulfills the societal
expectations of justice and deterrence. By this theory@ offenders are encouraged to
understand the impact of their actions and enga elewaningful repair, which can foster
genuine accountability beyond mere punish % he theory recognises the role of the
community in upholding legal norms g\' taridards through the imposition of consequences
on offenders and it also engages th& unity members in restoring peace and cohesion by
allowing them to be a part of'@esolution.
N

The integration, 'f@approaches allows for individualised responses based on the needs
and circums@ces of the case. While some cases may warrant a stronger emphasis on
puni@’,bothers may benefit more from restorative practices. It can also encourage the
development of policies that recognise and promote the use of restorative justice as a
complementary mechanism to traditional punitive measures as well as providing continuous

evaluation of outcomes from integrated approaches to assess effectiveness in reducing

recidivism, victim satisfaction, and community restoration.



The integration of both restorative and retributive legal frameworks (courts and legal systems)
can synergise restorative practices into traditional retributive processes, allowing for options
such as restorative justice conferences or Victim-Offender mediation prior to sentencing.
Legal practitioners and law enforcement agencies should be educated on both approaches so
as to know which is appropriate and how they can work together. The synergy between

restorative and retributive justice systems through the lens of Dual Process Theory highlights

the potential for a more holistic approach to justice. OQ

v. Procedural Justice Theory: Procedural justice emphasises the @ and transparency

It argué@ﬁen parties perceive the

justice process as fair, they are more likely to accept i@tcomes. Integrating restorative

of the processes involved in administering justice.*?’

practices into retributive systems can enhance prog@ustice by allowing victims to have

a voice, participate in the process, and recei %&owledgment of their suffering, while also

holding offenders accountable for their@hs. Procedural Justice involves fair processes,
o 5\'

transparency, neutrality, and oppo@ for voice in legal proceedings which thus ensures

that all parties feel respected %eard, which can influence their perceptions of the justice

system and its legitimachQ

Q)
A hybrid | that incorporates elements of both restorative and retributive justice can
enh ce@gedural justice which means that by allowing community involvement in both the
punitive and restorative elements of justice, the processes can be considered to be fair and
equitable. When considering the synergy between restorative and retributive justice systems,

procedural justice plays a crucial role in protecting the interests of all parties involved,

527 Maximoff, N & Taylor, SS, Restorative Justice in Education, Restorative Justice in Education, Online, 2022,
<https://www.taylorfrancis.com/entries/10.4324/9780367198459-REPRW64-1/restorative-justice-education-
natasha-maximoff-shanon-taylor>.



victims, offenders, and the community as a whole.>?® Procedural justice theory emphasizes the
fairness and transparency of the processes involved in resolving disputes and administering

justice, rather than solely focusing on the outcomes.

This theory protects the interests of the victims by making them to benefit from restorative
practices that provide platforms to express their feelings and needs, promoting he&g and
closure. On the other hand, the theory makes the offenders to contribute to ution and
reconciliation, fostering personal accountability and community ties., Procedural fairness
ensures that both victims and offenders are treated with respect and c@y, promoting trust in
the justice system. In addition, procedural theory engages community in both punitive
decisions (like sentencing) and restorative practices (like@les or mediation) which makes

the Community members to serve as mediat VB facilitators, thus creating shared

responsibility for both enforcing norms and @ng repairs.

o 5\'
The theory incorporates feedback @anisms where all parties can voice their experiences
during the process can enha %e legitimacy of outcomes, whether they are punitive or

restorative.>?® These mé@ns can help adjust procedures to better protect the interests of

victims while h@@enders accountable.

By i% g restorative and retributive elements into the justice system, procedural fairness
makes the justice system to effectively protect the interests of all parties involved. This

synergy not only respects the rights and needs of victims and offenders but also enhances

228 ind E. A. & Tyler, T. R. The Social Psychology of Procedural Justice as cited in Newman, DT, Fast, NJ & Harmon
DJ, When Eliminating Bias isn't Fair: Algorithmic Reductionism and Procedural Justice in Human Resource
Decisions, Organizational Behavior and Human Decision Processes, 2020, Volume 160, pp.149-167,
<https://www.sciencedirect.com /science/article/abs/pii/S0749597818303595>.

529 Barkow, RE, The Reformation of American Criminal Law, NYU Envt. LJ, 2021, <https://heinonline.org/HOL/
LandingPage?handle=hein.journals/nyuev29&div=18&id=&page=>.



public confidence and cohesion within the community.’*® Consequently, this multifaceted
approach can lead to a better understanding of the concept of justice, which moves justice

beyond mere punishment to encompass healing, accountability, and community restoration.

vi. Holistic Justice Theory: Holistic Justice Theory: This theory advocates for a
comprehensive view of justice that combines elements from both retributive and rgstorative
paradigms to address the needs of all stakeholders involved. Holistic justice t Qintegrates
various approaches to justice, particularly restorative and retributive jLQ(y, to create a

N

framework that protects the interests of all parties involved in a co r'criminal situation.

This theory recognizes that both individual accountability an@n unal healing are essential

for a just resolution.>?! Q

Holistic justice theory is an integrative fr. that seeks to address the multifaceted

N

nature of justice by considering the inte@nd well-being of all parties involved; victims,
offenders, and the community. Th@nework can lead to policies that foster healing for
victims while promoting reh'a@%on for offenders. It emphasises the need to consider the

social, emotional, and\é%ological well-being of victims while still recognising the

necessity of accc'@y for offenders.

By c@ g elements of restorative and retributive justice, holistic justice aims to create
more comprehensive and balanced responses to crime and conflict. This approach recognises

that justice is not just about punishment or reparation, but about restoring relationships and

530 Farber, S, The Changes That Took Place in the Judicial System, Theory, Causes and the Significance of Third
Party Interventions, 2024, Pp. 221-251 <https://link.springer.com/chapter/10.1007/978-3-031-67225-5_8>.

531 Anderson, J, Islam, MS & Li, B, A Study of the Values and Principles-based Approach to Restorative Justice
Contemporary Justice Review, 2025, Volume 28, Issue 1, pp. 13-38 <https://www.tandfonline.com
/doi/abs/10.1080/ 10282580.2025.2472310>.



fostering community well-being. Holistic justice seeks to balance retributive measures with
restorative practices that promotes healing rather than mere punishment and aims to address
the complexities of human behaviour by recognising the emotional and psychological needs

of both victims and offenders.

Holistic justice embraces a comprehensive understanding that justice involves &essing
emotional, psychological, and social aspects of conflict. It recognises the dive Qeds of all
stakeholders, aiming for an outcome that supports healing for victi cc untablhty for
offenders, and restoration of community harmony. The theory p t e interests of the
parties by prioritising the needs of victims via the opportumty©$ess their experiences and
seek reparative measures.>? It often involves personal@gement in the justice process
through Victim-Offender dialogues or restorativacbh@ For the offenders, holistic justice
theory encourages rehabilitation, personal and responsibility. Rather than solely

focusing on punishment, it provides offenders ‘the opportunities to contribute positively to the
°

community, which can help mitigat@tigma and foster reintegration.

By synergizing restorat d retributive justice principles, holistic justice theory represents
a promising paradi addressing crime and conflict that values the rights and needs of all
parties invo‘@. It seeks to create sustainable outcomes by transforming relationships and
com% ynamics rather than simply delivering retribution. It encourages education and
awareness programs aimed at addressing the root causes of crime, thereby facilitating long-
term solutions to social issues. It also recognises the fact that the community plays a vital role

in restoring harmony and preventing future conflicts which thus enhances collective

532 Folk, C, Music Teachers' Perceptions and Implementations of Restorative Justice Practices, Arts Education
Policy Review, 2024, Volume 125, Issue 4, pp. 369-378,
<https://www.tandfonline.com/doi/abs/10.1080/10632913. 2023.2227982>.



responsibility and support social cohesion. In the area of inclusivity, holistic justice stresses
the importance of equitable processes that allow all parties to participate meaningfully. The
involvement of community members in both restorative and punitive aspects of justice creates
a sense of collective ownership of the process and its outcomes. This includes ensuring

transparency, fairness, and opportunities for everyone to voice their views and needs.

The application of Holistic Justice Theory includes community circles estorative
dialogues which allows the victims, offenders, and community member: t(Q(ye together to
discuss the impact of the crime, their feelings and collaboratiy gide on reparative
actions.’® In cases where retributive justice is necessary, m%approaches can utilize
community-involved sentencing circles, allowing commu@nput into the penalties imposed,
thereby ensuring that they are viewed as fai z@lst. Its application also includes
comprehensive rehabilitation initiatives whi %esses underlying issues such as addiction,
mental health, and socio-economic .fe@nat contribute to criminal behavior, allowing
offenders to reintegrate into the scé >

N

N\
vii. Transformative s% Theory: Transformative justice theory is an innovative
framework that i@eyond traditional ideas of retributive and restorative justice, aiming
to address théot causes of harm while promoting transformation and healing for individuals
and % ities. It seeks to protect the interests of all parties; victims, offenders, and the
community by fostering meaningful changes in relationships and communities, rather than

merely focusing on punishment or even restoration alone. Transformative justice incorporates

elements of both restorative and retributive justice but goes further by integrating community

>33 Kahl, K, The Dynamics of Crime Seriousness and Victims' Preference to Participate in Online and Offline Victim-
Offender Mediation, University of Twente, Student Thesis, 2022, <https://essay.utwente.nl/90937/>.



involvement and addressing systemic injustices.>3*

Transformative justice seeks to address the underlying social issues that contribute to crime,
focusing on structural changes and community healing. By combining restorative principles
with an understanding of social justice, this approach seeks to empower victims and offenders
alike, fostering a sense of community resilience and support while ensuring accountability for
wrongdoing. Transformative justice involves an understanding of the broa(&social,
economic, and political contexts that contribute to criminal behavior. It s o address

systemic issues such as inequality, discrimination, and marginalis tioan empowers

individuals and communities to take active roles in preventing ha solving conflicts.>*

This often involves giving a voice to those traditionally marg@, within the justice system.
Q
Transformative justice theory protects the interest%@ parties by encouraging the victims
to engage in a dialogue that promotes unders g and healing. It also seeks to honor and
validate the experiences of victims by @ them to actively participate in the process of
addressing the harm done, expressi@r needs and seeking restitution that might go beyond
financial compensation. The' @1%&5 on the other hand are viewed not just as individuals
who have committed w@ngs but as people whose lives can be transformed and be made
accountable for '@ons. Transformative justice promotes rehabilitation, personal growth,
and the opp%nity to restore their relationship with the community.>*¢ Transformative justice

enco@ ollective action and the development of communal support systems, fostering a

534 Marcucci, O, Grant, AA & Rice, E, Understanding the Anti-Carceral Possibility of School-Based Restorative
Justice: A Methodologically Inclusive Systematic Review as cited in Marcucci, O, Grant, AA, Rice, E, Parker, A &
Cruz, RA, Review of Educational Research, 2025, <https://journals.sagepub.com/doi/abs/10.3102/0034654325
1329595>.

335 Minow M, Between Vengeance and Forgiveness: Facing History After Genocide and Mass Violence, as cited
in Schulz, P, Male Survivors of Wartime Sexual Violence, University of California Press, 2020,
<https://luminosoa .org/books/m/10.1525/luminos.95>.
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sense of shared responsibility with the potential to play a significant role in both addressing

harms and preventing future incidents.

Transformative justice often uses community-led processes, such as restorative circles or
forums, to facilitate dialogue among victims, offenders, and community members, promoting
understanding and co-creation of reparative actions. It emphasizes the impogtance of
education around social issues, power dynamics, and the root causes of cri@ essential
tools in preventing future harm and fostering empathy within communitigs. Instead of

&ents that focus on

traditional sentencing, transformative justice may involve creati§

restitution, community service, and other proactive and heal@o iented actions that benefit

all parties involved. Q
S

The synergy between restorative and retribt%’b ice incorporates restorative principles by
emphasising dialogue, relationship re.bug% and community reparations. It allows victims
and offenders to engage constr@ly, fostering empathy and understanding. While
transformative justice is critfc&unitive measures that do not address underlying issues, it
acknowledges that certﬁb%)utive elements may be necessary in some contexts. However,
these elements '@c@xtualised within a broader framework of healing and transformation
rather than :ée punishment.>3” Transformative justice encourages a flexible approach that
draw f@%oth restorative and retributive traditions, depending on the needs of the victim,

the offender, and the community.

viii. Punitive Restoration Theory: Restorative justice is a general term that refers to various

37 Brown, M, The Challenge of Transformative Justice: Insurgent Knowledge and Public Criminology, (Routledge
Handbook of Public Criminologies, 2020,
<https://www.taylorfrancis.com/chapters/edit/10.4324/9781351066105-6/challenge-transformative-justice-
michelle-brown>.



restorative approaches and not any single practice. It is more of an orientation than a practice
that favours the informal justice paradigm over the formal aiming at providing victims and
offenders alike with a voice that they are not given under a retributive approach. Restorative
justice approaches are applied in prison interventions, schools, and South Africa’s Truth and
Reconciliation Commission. Restorative justice approaches can be in form of alternative to
traditional sentencing and this includes Victim-Offender mediation and &storative
conferencing as practiced in the indigenous Nigerian communities. The umb at unites
all of these diverse approaches to restorative justice is their focus on rteyng a conflict
through informal but structured deliberation between parties. No er, Marshall defines
restorative justice as a process whereby all parties with a st ﬁ)articular offence come
together to resolve collectively how to deal with the@rmath of the offence and its
implications for the future.’’® Restorative justi db ot one practice, but a broad tent
encompassing a wide diversity of practices\%fb urality of practices extends to the forms
they can take from mediation to cogferﬁh, but also to differences in dynamics in how
these practices are delivered. %,\Cj\
Q

Punitive restoration is ﬁsb%mitive and restorative because it extends the available options
for a restorativ '@ to achieve restoration couple with certain degree of hard treatment
like suspend%sentences or brief imprisonment that is used to elicit compliance.’* Though
resto@l@aimed at involving the stakeholders through a conference setting where they are
given their voices, punitive restoration is conceived as an alternative to the formal procedures

of the criminal trial and sentencing guidelines that overcome an important obstacle that

538 Fennell, DA & Sheppard, V, Tourism, Animals and the Scales of Justice, Justice and Tourism, 2021,
<https://www.taylorfrancis.com/chapters/edit/10.4324/9781003143055-10/tourism-animals-scales-justice-
david-fennell-valerie-sheppard>.

539 Brooks D, Punitive Restoration: Giving the Public a Say on Sentencing, as cited in Zisman, V & Rehren, P, The
Problems of Empirically-Informed Arguments for and against Retributivism, Review of Philosophy and
Psychology, 2024, <https://link.springer.com/article/10.1007/s13164-024-00753-w>.



borders on the diversity of restorative approaches. It can do this because punitive restoration
is linked with a particular, informal use of restorative justice. We can then better compare the

dynamics and outcomes from punitive restoration given the more specified content.

Another advantage of punitive restoration is that it addresses the issue of community than
other alternative restorative approaches. Punitive restoration’s principle endorses the{ﬁnciple
of stakeholding where those serving on a jury or submitting a victim impac ent also
have a voice on sentencing. The public having a say on penal outcomes 1tl&y a member of
a jury or in another capacity, is subject to several safeguards as fi current restorative
justice practices upon which punitive restoration is built. Un ﬁve restorative justice, a
party may choose to be represented by any counsel of h@olce throughout the conference
proceeding. The public can contribute to penal %&es through serving on a jury or
submitting a Victim Impact Statement whi s the individual a voice on sentencing.>*

Flexibility is constrained by national élines providing necessary discretion but all

outcomes must be overseen by a@d facilitator and agreed to by the offender to be

confirmed. @

One of the prob, '\'@unitive restoration is in the area of short term imprisonment which is
one of its a@utes. Short-term imprisonment is prone to turn to high rates of reoffending
beca@gt offenders are sentenced to short term imprisonment of less than 12 months
without spending sufficient time in prison for rehabilitation which contributes mainly to the

reason why the offender reoffend after being released from prison.

540 Brooks, T, The Right to Trial by Jury, as cited by Goncalves, WI, How Much Time Am | Looking at?": Plea
Bargains, Harsh Punishments, and Low Trial Rates in Southwest Border Districts, Am. Crim. L. Rev., 2022,
<https://heinonline.org/HOL /LandingPage?handle=hein.journals/amcrim Ir59&div=13&id=&page=>.



Crimes are sometimes committed against individual and they are generally referred to as
public wrongs that affect all members of the community, including the people that depend on
the victims and offenders whose voices are regularly left out. If restoration is worth achieving,
then it should not be a private affair between only the victim and offender, the community
that includes the supporting network of the victim and offender should be included in the
resolution of the problem and they should not be silenced.>*! Moreover, if punitive restoration
is to be effective, then its conference format requires stakeholders to come Qer and be

part of the conference. Not all victims or offenders will want to take %@Jse of lack of

O
N

The challenges that the synergy between retributive and atlve justice theory face is how

time. Community members may not wish to participate.

to achieve greater crime reduction without sacriﬁc&% im’s interest and public confidence.
Punitive restoration is a justice system m %on an important principle that states that
those who have a stake in penal outc?n@ld have a say in victim and public satisfaction.
Punitive restoration is justice tha\%l\ to achieve the restoration of rights infringed or
threatened by criminal actio‘rﬁ% well as punitive insofar as the available options for this
agreement are more pu@%&m found in other restorative justice theories. It sheds new light
on how we may" Ne twin challenges of improving our efforts to reduce reoffending
without sac@ing public confidence and demonstrates how restorative practices can be
deeply i ated within the criminal justice system. However, the need for censure should

not be understood as contrary to the support for restorative justice.

41 Shapland J, Atkinson A, Atkinson H, Chapman B, Colledge E, Dignan J, Howes M, Johnstone J, Robinson G, &

Sorsby A., Restorative Justice in Practice: The Second Report, as cited in Maglione, G, Restorative Justice, Crime
Victims and Penal Welfarism. Mapping and Contextualising Restorative Justice Policy in Scotland, Social & Legal
Studies, 2021, Volume 30, Issue 5, <https://journals.sagepub.com/ doi/full/10.1177/0964663920965669>.



Restorative justice meets a need ignored by the modern system of criminal justice. The
victim’s need for compensation and reparation and the offender’s need for forgiveness and
return to full membership in the community are important considerations that are the focus of
restorative justice. Nevertheless, there is a complementary need to attend to the societal
rupture caused by the violation of the criminal law. Moreover, there is a need to recognize the

authority and compelling force of the demand for censure and expiation of tmiminal

offender. Q
O

6.10 Challenges of Retributive and Restorative Synergy O&

i. Accountability and Responsibility: These can be viewed % different perspectives;

retributive  Perspective and restorative perspective@ er retributive perspective,

accountability is seen through the lens of unde ta@ the effects of one’s actions and

working towards making amends.**? This fo %mvite offenders to take responsibility in a

N

more meaningful way. Accountability is@rily defined through punishment and suffering
in proportion to the crime. This ca@e an adversarial atmosphere that may not give room

for genuine remorse or tran$ a;lon. Under restorative perspective, accountability is seen

through the lens of unﬁt@?ding the effects of one’s actions and working towards making

amends. This c(@w offenders to take responsibility in a more meaningful way.

ii. P@ﬁical Differences: The philosophical differences between restorative and
retributive justice frameworks manifest a fundamental divergence in how justice systems

conceptualise crime, accountability, and the role of the community. The fundamental

42 0tis, IR, Transforming Community Policing: A Restorative Approach to Police Complaints University of
Minnesota, School of Social Work, 2022, <https://www.researchgate.net/profile/Douglas-
Marlowe/publication/

373992398 Transforming_Community_Policing_A_Restorative_Approach_to_Police_Complaints/links/6507e0
d59fdf0c69dfd863bd/Transforming-Community-Policing-A-Restorative-Approach-to-Police-Complaints.pdf>.



philosophies of retribution (punishment) and restoration (healing) can clash, making it

difficult to reconcile them in practice.

iii. Methodological Differences: Both systems ultimately seek to address wrongdoing and
maintain social order, but their methodologies differ significantly.>** While retributive justice
focuses on punishment and deterrence, restorative justice emphasises healing and

reconciliation. Finding common ground can involve integrating aspects of bot oaches to

¢
M

iv. Role of Victims: In retributive justice system, victims n feel sidelined as the state

create a more comprehensive justice system.

takes on the role of enforcer. Their desires for revenge @lmshment can dictate the legal

outcomes rather than their own narratives. Restorati Qﬁce brings victims into the process,

allowing their voices to be heard and their ﬁb‘o be addressed actively.’** The challenge

lies in reconciling victims' desires fo@tion within a framework that also promotes

: N

healing. ,\C—J
R\

v. Practical Implem%%n: Integrating both approaches requires cooperation and

resources that n(&@ways be available within the justice system.>*

vi. P@erception: Societal views on justice can influence how these approaches are

243 Brookes, DR, Restorative Justice and Criminal Justicer The Case for Parallelism, 2023,

<https://www.torrossa.com/en/resources/an/5486634>.

544 Bonta, J & Andrew, DA, The Psychology Of Criminal Conduct, New York, Routledge, 2023,
<https://www.taylorfrancis.com/books/mono/10.4324/9781003292128/psychology-criminal-conduct -
andrews-james-bonta>.

>4 Castro, P, Restorative Justice: A Qualitative Multiple Case Study of Program Training and Implementation,
Aurora University ProQuest Dissertations & Theses, 2023,
<https://www.proquest.com/openview/9358a393eb507cc 80ede04a7bf937402/1?pg-
origsite=gscholar&cbl=18750&diss=y>.



perceived, sometimes leading to resistance against restorative practices as legitimate forms of

justice.

vii. Public Safety and Healing: Retributive justice emphasises safety through punishment,
often resulting in longer sentences and incarceration, reflecting a belief that removing
offenders from society is the primary means of ensuring public safety. Restoratiye justice

prioritises community restoration and offender rehabilitation, raising questio@.tt ow to

¢
O

Retributive and Restorative Justice There are societal values cultural narratives embedded

prevent future offences effectively.

within both models.>*” Retributive justice is often more ent in societies with a strong
emphasis on individualism and punishment. In co Q%Qstorative justice may resonate more

in collectivist cultures that value community. ionships and interconnectedness.

6.11 Recommended Theory for tKQ%}t’\éction of All Parties’ Interest

The synergy between restd ¢ and retributive justice systems represents a nuanced
approach to addressing eti Qand its impact on victims, offenders, and the community. While
both systems h(&/@nerits, Many theorists have postulated the benefits and challenges of
combining t@wo justice systems with a view to know which one offers a more holistic way
of p@fgthe interests of all parties. In my own considered view, the best one is the

Integrated Justice Model.

34 Hood R. & Hoyle C. The Death Penalty: A Worldwide Perspective, as cited in T Carter, T, Lopez, R &
Songster, K,  Redeeming  justice, Nw. UL Rev.,, 2021, Volume 116,  No. 2,
<https://heinonline .org/HOL/LandingPage? handle=hein.journals/illlr1 16&div=14&id=&page=>.

>47 packer H. The Limits of the Criminal Sanction as cited in Selbst, AD, Negligence and Al's human users BUL Rev.,
2020, <https://heinonline.org/HOL/LandingPage?handle=hein.journals/Bulr 100&div=40&id=&page=>.



Integrated Justice Model: The integrated justice model represents a proactive attempt to
synthesize restorative and retributive justice principles to create a more holistic approach to
crime and conflict resolution. By recognising the value of both perspectives, practitioners can
work toward not only addressing the harm caused by crime but also promoting accountability

and preventing future offences.

The integrated justice model combines elements of restorative justice and re 'Qve justice

systems, and provides a comprehensive framework that seeks to addrK e limitations and

strengths of both approaches in dealing with crime and conﬂict
h

punishment and reparative processes and recognizes the fa@ while retributive justice

balance between

serves a function in deterring crime, restorative pract@can contribute to healing and

reducing recidivism. er

Integrated Justice Model engages multiple.s ders (victims, offenders, authorities) to

create a tailored justice process that sery Xeeds of society while respecting the individual
°

circumstances of the offending bd@f and promotes community participation, reinforcing

social bonds and collectivé @)onsibility for both crime prevention and response. The

integrated model ackno\@ es the fact that punishment can coexist with healing processes.

For instance, tﬁﬁer may serve a sentence while also participating in restorative
e

programs de@
&

Out of all the theories discussed in this Chapter, Integrated Justice Model is the most effective

to promote understanding and accountability.

and efficient in that it combines restorative and retributive elements in a way to reduce
recidivism as the offenders who are given the opportunity to engage in restorative practices
may be less likely to reoffend, as they are encouraged to understand the impact of their

actions on victims.



Pinilla discusses the integration of restorative practices within the retributive system in her
work, advocating for a model that prioritises restoration without compromising the
accountability aspects which is foundational to retributive justice.’*® Shapland et al. examine
how restorative justice mechanisms can address the needs of victims, offenders and the
community, advocating for a collaborative approach between both justice systems. Bazemore
and Umbreit explore the benefits of integrating restorative practices into the formal justice

system, emphasizing the protection and restoration of victims' interests @ ensuring

accountability.>* &(J
6.12 Key Features of Integrated Justice Model 0 E
i. Victim-Centered Approach: This model emphasize needs and rights of victims,

ensuring that their voices are heard and their int?eGBQre prioritised. Victims are provided

opportunities to express their feelings, exper% nd needs.>>

o 5\'
ii. Recidivism Reduction: It effe@r addresses the underlying issues such as systemic
inequality, trauma, or lack égources through both rehabilitative and restorative systems

that reduce recidivism”\bw%se the offenders that receive suitable support and opportunities

e

>48 pinilla, CAO, The Role of Justice in Honest Behaviors: Epistemic Privileges, Plurality of Justice and Dishonesty as

a Way to Recover from Injustice, Online, 2023,<https://repositorio.uniandes.edu.co/entities/publication
/3652523¢-bb76-4971-9043-2165f3cdalbl>.

>4 Gordon Bazemore G & Umbreit, M, A Comparison of Four Restorative Conferencing Models, as cited in Taylor,
TO & Bailey, TKM, The Restorative Justice Attitudes Scale: Development and Initial Psychometric Evaluation, The
Counseling Psychologist, 2022, Volume 50, Issue 1, <https://journals.sagepub.com/doi/abs/ 10.1177/00110
000211044485>.
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for reintegration are less likely to offend again.

iii. Community Involvement: It encourages community participation in the justice process,
recognizing that crime affects not just the individual victim and offender but also the wider
community. The community members through this model can play a role in deciding

appropriate consequences and supporting offender reintegration and victim recovery.\

R
iv. Accountability and Healing: Offenders are held accountable for hebgns through
penalties that may include restitution, community service, or impri &, which are typical
of retributive justice. Simultaneously, restorative practices Ji v%im-Offender dialogues
and community involvement are encouraged to foster hea@or both victims and offenders.
S
v. Flexible Outcomes: Integrated Justi% el combines punitive measures with
rehabilitative and restorative outcomes, tai é to the specific circumstances of the crime and

°
the needs of those involved, which{‘g\ies options such as diversion programs or mediation

instead of traditional sentenci %owing for innovative solutions that address the root causes

of crime. QQ
Q)
O
The Integrat@ustice Model offers a preferred theory for the protection of parties' interests
by b@%e accountability and punitive aspects of retributive justice with the healing and
reconciliation goals of restorative justice. This model recognises the complex realities of
crime and emphasises a collaborative, community-oriented process that respects the needs of
victims, supports offender rehabilitation, and fosters communal healing, which leads to a

more just and effective response to crime.



N

. * Chapter Seven
Q:\\' Conclusion
7.1 Con&@o§
Restoﬁt&e justice focuses on restoring the victim to his or her pre-crime position by
reparation, compensation and restoring the offender’s membership in the community by a
reciprocal process of remorse and forgiveness. On the other hand, retributive justice focuses
on the guilt of the offender and the imposition of compensatory punishment following a

conviction with a finding of guilt. At a point, the justice system focuses on the offender who,

as a rational person, has chosen to violate a law and deserves to be punished for the



consequence of his wilful violation of the penal code. Rather than focus on supposed harm to
the State, advocates of restorative justice maintain that the proper focus should be on
compensating the victim and reforming the offender. The victim’s need for compensation and
reparation and the offender’s need for forgiveness and return to full membership in the
community are important considerations that are the focus of restorative justice. However, in
order to repair and prevent harm, restorative justice must essentially serve a retributiv&urpose
of making the offender feel remorse for what he has done, which will pr him from

committing the same crime again, thus making him proactive in the proces<{m90nciliation.

O
On the other hand, retributive justice does not always ser@%orative purpose, as the
appropriateness of punishment does not always lead to the est sum of happiness. Therefore,
coexistence is only possible when retributivism is ised with an option that delivers and
generates greatest benefit not only to the Sta%@ so to both the victim and the community.
It is noteworthy that this simultaneous int ﬁon of retributive and restorative justice applies
.
only to cases of minor offences ra&g\han violent or felonious crimes. It applies to minor
offences (that merely cause’ @nalistic harm) like theft, fraud, simple assault, etc., which
tend to be more easily anable and mendable in their repair rather than violent crimes like
terrorism, mur 'r,\’sq% etc., which often involve irreparable consequences, permanent
disabilities, %‘tional loss, personal loss, etc.
O
\/Q/

In Nigeria, restorative justice is gaining traction but remains at the periphery of formal criminal justice
structures. The Lagos State Ministry of Justice took the lead by adopting RJ principles in its
Administration of Criminal Justice Law (ACJL) 2011, which allows for plea bargaining and

encourages victim-offender dialogue.’? Additionally, pilot RJ programs have been implemented in

correctional facilities and juvenile courts, often supported by NGOs and donor agencies. However, the

532 Lagos State Administration of Criminal Justice Law 2011 (Nigeria), ss 75-77.



challenges within a plural legal system that blends common law, Sharia law, and customary justice
traditions require harmonization of legal provisions, stakeholder training, and public sensitization to

bridge the gap between legal theory and operational reality.

Restorative justice offers a new way of thinking about crime and punishment. Instead of
focusing only on punishing the offender, it looks at how to repair the harm done to victims
and bring everyone involved together. In Nigeria, this approach could be very bQ%&al and
could help improve the justice system for victims of crime and can help QCJQ feel more
supported and understood. Victims often feel neglected in the retrib@&gal process, which
can be long and frustrating. By using restorative justice, Victims%mave their voices heard
and get the chance to share their experiences, which can heal.
\

This research shows that when victims partici &he justice process, they often feel a
sense of closure and satisfaction, unlik }\&etributive system, where victims may feel
ignored and side-lined. Victims unde@g&e orative justice system appreciate when offenders
take responsibility for their a.ptm%\d when they engage in meaningful dialogue. Restorative
justice has the potentiq@@vide a more effective and compassionate way to deal with
victims of crime @igeria. By focusing on healing, accountability, and community
involvement&gﬁkgerian legal system can create a more responsive and just environment.

This a@h not only helps victims but also promotes better relationships within

comrMies, making society stronger and better.

In the context of Nigeria's legal jurisprudence, Restorative justice presents a transformative
approach to addressing crime, which significantly contrasts with the retributive justice system

that offers a punitive avenue for the protection of the State and the offenders.



Nigerian society is characterized by its diverse cultural norms and communal values, which
have the potential to integrate restorative justice practices into its legal processes. Such
integration can facilitate a more victim-centered approach, where the needs and voices of
victims are prioritised, ensuring they receive the support and reparative measures necessary
for their healing. This clashes with the prevailing punitive paradigm that often neglects the
victims and their circumstances. Moreover, restorative justice aligns with international human
rights standards that advocate for the dignity and protection of victims. romoting
dialogue, understanding, and mutual agreement between victims and &ff&l}rs, restorative

justice processes can lead to more satisfactory outcomes for s involved. This is
fe

especially crucial in Nigeria, where the justice system often 6

and a lack of resources. Q

It is essential for the Nigerian legal fram o actively incorporate restorative justice

rom delays, corruption,

principles into her existing legislati(:n. &ould require comprehensive training for law
enforcement, judicial officials, and&@munity stakeholders to effectively implement these
practices. Furthermore, publfc{%reness campaigns can educate citizens about the benefits of
restorative justice, en(@ﬁg broader acceptance and participation. If Nigeria’s legal
jurisprudence, '@ restorative justice within her legal framework, this can lead to
profound in@vements in how victims experience justice and healing after crime. By
prior@rbehabilitation over retribution, Nigeria can build a more equitable, humane, and
effective justice program that not only addresses crime but also fosters community resilience
and restoration. Such a paradigm shift would signify a progressive step toward a more
comprehensive and compassionate response to criminal behaviour, ultimately strengthening

the fabric of Nigerian society.



It is essential for Nigeria’s legal framework to incorporate restorative justice into its existing
laws. Restorative justice focuses on repairing the harm caused by crime, rather than just
punishing the offender. This approach can help victims heal, promote accountability, and
support community involvement. Restorative justice can provide victims with a platform to
express their feelings and needs. Allowing victims to participate in the justice process enables

them to gain closure and feel heard. This can lead to a greater sense of justice ﬂ&/ictims

compared to traditional punitive measures. QQ

Incorporating restorative justice encourages community involve &esolving conflicts
can play a vital role in facilitating meetings between victi %ffenders. This helps to
rebuild trust and relationships within the community,@@ is especially important in
Nigeria’s diverse society. When offenders engage 6’@1&% practices, they are more likely
to understand the impact of their actions, leadifig to personal accountability and a lower
chance of reoffending. This can bene.ﬁt %t by reducing crime rates and enhancing public

N

safety. For restorative justice to be,@tive in Nigeria, it needs to be recognised in Nigeria's
legal system. ¢ &

The current la '@ be amended to include restorative practices. This might include
legislation tl%outlines procedures for restorative justice meetings and the rights of victims
and {)@s alike. Implementing restorative justice requires proper training for law
enforcement and judicial officials. Scholars urge that these professionals be educated about

the principles of restorative justice and how to facilitate these processes.

Additionally, public awareness campaigns can help communities understand the benefits of

restorative justice. Incorporating restorative justice into Nigeria's legal framework can lead to



a more effective and humane justice system. By focusing on healing and accountability, rather
than just punishment, Nigeria can better meet the needs of victims, reduce crime, and

strengthen community ties.

In Nigeria, establishing a synergy between retributive and restorative justice systems, can lead
to a more balanced and effective approach to justice. A synergistic model prioritise&he needs
of victims while also respecting the need for accountability. By including resto, practices,
such as victim-offender mediation, the system can address the emoti%&djpsychological
O
D
O

The combination of both justice systems encourages co@nty participation in the justice

needs of victims, thus enhancing their sense of justice.

process and this engages the communities to tak aﬂbﬁive role in resolving conflicts. This
community-centered approach can help rebui cial ties and trust, which are crucial in
Nigeria’s culturally diverse society. Int%ﬁg restorative justice practices can help reduce
recidivism rates. For instance, whe{ nders engage with their victims and understand the
impact of their actions, the&{sx more likely to feel remorse and take responsibility. This
understanding can leaﬁ\épersonal transformation and a commitment to avoiding future
criminal behavi '@his synergy to be effective, legal reforms are needed to incorporate

restorative prthciples formally.
\‘,?:b

An evaluation of both retributive and restorative justice supports that there is a requirement
for the punishment of criminal offences that is independent of compensation to the victim or
remorse by the offender. There is a sense in which the State’s imposition of retributive
punishment for violation of the penal law satisfies the demand for censure for the moral

violation embedded in the criminal act. However, victims and the community may also have



expectations as to whether a certain form of justice can be realised or is likely to be effective
in a particular situation, and such expectations could also affect the type of justice approach to
be adopted. For instance, when an offender does not seriously engage in a restorative process
and does not intend to accept responsibility for the offence, a more retributive approach might
be adopted. Sometimes, where a cooperative restorative approach i.e. a combination of both

restorative and retributive justice systems fails, a more retributive justice system is &ted.

R
Where two types of practices are not compatible with each other, the pg 'liQor these two
systems of justice to be practiced sequentially is a worthy option is'regard, retributive
justice could come first while restorative justice follows it O\G&asonable desert is fully
delivered. Though some retributive demands would stil@incompatible with this type of
model, however in less extreme examples of puni h@like long-term imprisonment, this
procedure could be implemented successful efore, rehabilitative social support after a
long period of imprisonment allows rg@ and restorative justice practices to play a role
independent of each other. écg\
N

Though retributive and t%ve justice have fundamentally different values, they can coexist

if each system @ achieve the other’s end. Pursuing these symbiotic approaches will

allow substa; enefits to the parties. By this approach, the offender would be made to pay
back@gltiﬁed financial damage by working for social service; meeting both retributive

and restorative criteria.

Retributive and restorative justice work hand in hand, but the acknowledgment and
repentance of one’s deeds are necessary before restoration can begin. It becomes clear that not

only at the theoretical level but also at the practical experiential level, there is a need to



combine retributive and restorative justice. Restorative justice best meets the needs of victim
and offender retribution assures satisfaction of the needs of state censure. No approach,
standing alone, meets all the needs of victim, offender, and state. While it may be argued that
the punishment or censure phase should precede the restorative justice process, it seems
necessary for the sentencing authority to be able to take account of the results of the
restorative justice process when determining culpability and the nature of the censKJust as
confession and remorse are relevant factors in determining punishment qure, the
acceptance of responsibility, the making of amends through restitution K&gation, and the

authentic petition for forgiveness are relevant to the determination 0@3 propriate sentence

or punishment. O s

A critical challenge of integrating restorativ @e into modern criminal justice
administration is finding the right balance b%%restorative and retributive justice models.
Although restorative justice offers a.mo,gknpassionate and rehabilitative approach, there
are instances where retributive justi gﬁg\]ecessary to ensure public safety and uphold the rule
of law. For example, it is ar}g@%at in the case of serious crime, restorative justice should
not be used as a subst\@?or punishment particularly where the need for deterrence and
retribution take f@ce. Striking a balance between these two approaches requires careful

consideratio@t e nature of the offence, the needs of the victim and the potential for the

offe@ abilitation.

Restorative justice is gaining recognition around the world, with many countries adopting
restorative practices as part of their criminal justice systems. Countries like New Zealand,
Canada, and Norway have been at the forefront of this movement, implementing restorative

justice programs at both the juvenile and adult levels. Nigeria must go beyond restorative



justice on paper by translating the laudable restorative provisions in Nigeria’s laws to action

so0 as to address crime and promote social cohesion.

An evaluation of both retributive and restorative justice reveals that there is a requirement for
the punishment of criminal offences that is independent of compensation to the victim or
remorse by the offender. Under the synergy of restorative and retributive justice, p&ishment
is permissible if it is humane and rehabilitative as there is the need for treatm ograms to

rehabilitate offenders. However, the need for censure or punishment sh% ot ,be understood

O

No approach, standing alone, meets all the needs of victi ;ender and State. While it may

as contrary to the support for restorative justice.

be argued that the punishment or censure phase sh&t@wede the restorative justice process,
it seems necessary for the sentencing authorit able to take account of the results of the
restorative justice process when de.t%\'ﬁ culpability and the nature of the censure.
Retributive and restorative justic& k hand in hand, but the acknowledgement and
repentance of one’s deeds is h@sary before restoration can begin.
N

However, it be '@ear that not only at the theoretical level, but also at the practical
experiential @el, there is a need to combine retributive and restorative justice. While
resto@tice best meets the needs of victim and offender, retributive justice assures
satisfaction of the needs of the State’s censure. Just as confession and remorse are relevant
factors in determining censure, the acceptance of responsibility, the making of amends
through restitution and reparation, and the authentic petition for forgiveness are relevant to the

determination of an appropriate sentence or punishment.



Embracing the synergy between restorative and retributive justice systems has the potential to
create a more holistic and humane approach to justice that addresses the needs of victims,

offenders, and the community, leading to more effective outcomes and a more equitable

society.
7.2 Recommendations \
To create a more effective justice system in Nigeria, it is essential to combine ative and

retributive justice. This synergy can enhance accountability, support vic in‘&y involve the
community. In order to have an inclusive justice system, the Ni overnment should
amend the existing laws to formally recognise and suppo euse of restorative justice

alongside traditional retributive measures. In other w aws should be inclusive of

restorative practices, enabling judges to apply then&&opriate cases.

For restorative justice to work in Nig%r'\,'%e needs to be a shift in how the legal system
5

operates. The training and retrai\ﬁg\of the law enforcement and judicial officials on
restorative practices are cd@%r implementing these changes. In other words, it is
recommended that trai@%ges, law enforcement officers, and legal practitioners in both
retributive and pé: @e practices, would be of immense benefits to restorative practices.
This trainin@l enable them to make informed decisions about when and how to apply each
appr%@ending on the context of the crime and the needs of the victim. Furthermore,
public education on restorative justice can encourage acceptance among communities and
promote its practices. The following are recommended frameworks for utilising both
retributive and restorative approaches effectively:

i. Legislative Reform: Calls for legislative reform must be intensified, urging the National

Assembly to enact a Restorative Justice Bill that would codify RJ procedures, establish



diversion programs, and provide judicial guidance. The sponsor of the Bill must identify and
engage with key lawmakers to advocate for the introduction of the Restorative Justice Bill in
the National Assembly, presenting them with data and success stories from other regions or
countries that have implemented similar measures, encourage cross-party collaboration by
emphasising common goals such as reducing crime rates, enhancing community cohesion,
and alleviating pressure on the judiciary. Online campaigns through digital platforms should

be used to create awareness, share information, and mobilise support for @estorative

Justice Bill. &QJ

ii. Victim-Centered Initiatives: This should prioritise the needs a pectives of victims,
incorporating their voices into both restorative and retributi@%ses. Victims should be
actively involved in decisions about the outcomes o@ses, and their emotional and
psychological needs should be addressed. be

iii. Comprehensive Training: There shou g@omprehensive training programs for legal
professionals like judges, lawyers, anfl 1 e\nﬁ)rcement personnel to educate them about both
restorative and retributive justice {G} to enable the legal professionals make informed
decisions on the best approaé@ various cases, balancing punishment with opportunities for
healing. The profession\s@hould receive training on both restorative and retributive justice
principles. This '@le them to recognise situations where a restorative approach might
serve the int%e‘ts of justice better than traditional punitive measures.

iv. C{/@ity Involvement: There should be an establishment of community-based
restorative justice programs that encourage dialogue between victims and offenders and
highlight the importance of community involvement in resolving conflicts. The justice system
should engage communities in the justice process by encouraging local participation in
restorative justice programs. Community-based initiatives can create a supportive

environment for the healing and reintegration of offenders while promoting public safety and



social cohesion. By facilitating mediation sessions, communities can play a vital role in the
justice process, promoting healing and rebuilding relationships.

v. Establishment of Public Awareness Campaigns: This should be established to create
sustainable sensitisation on the benefits of combining restorative and retributive justice. The
campaign will also educate the public about how these approaches can foster acceptance and
understanding. Campaigns could include workshops, media outreach, and commun'&events
to inform citizens about how the justice system can address their needs. %g public
awareness can foster a more conducive environment for implementi%&e})rograms and
can influence policy changes. O

vi. Victim Support Services: This should be established Qﬁ and enhance support
services for victims to help them navigate both the pur@ and restorative aspects of the
justice system. This can include counselling, leg a@e, and assistance in participating in

restorative programs. Such services ensute victims are empowered and supported

.,&\

vii. Pilot Projects: Pilot projects s e implemented in various Nigerian States to test the

throughout the process.

effectiveness of integrating r’c@%ve practices with retributive measures. These projects can
gather data on outcomQ wing for adjustments and improvements based on real-world
experiences. T ?@ograms can help understand community dynamics and the impact of
restorative jl@e on crime rates.

viii. @ng and Evaluating System: There should be an establishment for monitoring
and evaluating the impact of integrating restorative and retributive justice. This can involve
collecting data on victim satisfaction, offender recidivism rates and overall community impact.
Continuous assessment can help refine the processes and ensure that they meet the needs of

all stakeholders



ix. Balancing Accountability and Healing: Strive to create a balance between holding
offenders accountable for their actions while also providing opportunities for them to make
amends through restorative processes. This may involve innovative sentencing options that
combine punitive measures with restorative elements, such as community service or victim-
offender dialogue.
X. Policy Integration: Policymakers should develop frameworks that promote the
coexistence of restorative and retributive justice practices. This could invob tablishing
guidelines for when restorative justice programs can be utilized, partic la(x'y cases where
the offender shows genuine remorse and there is a willingness to ¢ i dialogue with the
victim. é
xi. Evaluation and Research: Conduct ongoing eval@ns of programs that integrate
restorative and retributive practices to assess thei %Qveness and identify best practices.
Sharing data and research findings can hd@e approaches and encourage continuous
improvement in the justice system. . &
A\

&
By implementing these recdr@n ations, Nigeria can create a more holistic and effective
justice system that balangesyaccountability with healing. The synergy between restorative and

retributive justic'iéq%ad to improved outcomes for victims, offenders, and communities,

fostering a n@ peaceful society.
7.3 Limitations of the Study

One of the systemic and inherent limitations of the synergy between restorative and
retributive justice systems is in the case of a violent crime particularly where the victim and

offender knew each other before the crime took place. The victim does not want to have



further contact with the offender because of the psychological, mental and physical trauma
that the victim suffered, hence to bring such victim and the offender together in a meeting

might amount to opening the wound that is yet to be healed.

Also in a community where violence is a pattern, such as in a domestic abuse situation,
attempts at preserving a toxic victim-offender relationship may be much more dangerous than
potentially helpful. Restorative justice assumes that the offender is remorseful and willing to
make amends, which may not always be true. Even if the offender is indeed remorseful,
there’s no guarantee that the victim will be open to receiving an apology. Bringing both the
offender and the victim together may take a very different turn, and the victim may be
emotional to the offender in a way that is not envisaged by restorative justice.
’b\s

While restorative justice has shown promis%%nbyareas, it faces serious limitations when
applied to violent offences. Some 0ffer;§5\01ay not be suitable candidates for restorative
justice, particularly if they are u@g to accept responsibility for their actions or lack
genuine remorse. In cases W@power dynamics are involved, like domestic violence, the

offender’s participation\@estorative justice could be viewed as manipulative rather than

sincere. Q:\\%

O

Criti@g that certain crimes, such as murder, sexual assault and domestic violence, may
not be appropriate for restorative justice processes due to the severity of the harm inflicted. In
such cases, victims might not feel safe or comfortable engaging in direct dialogue with

offenders, and the risk of re-traumatisation is inevitable.



In the cause of this thesis, so many problems were encountered and they are enumerated as
follows:

a. Financial Constraints: This is one of the major limitations encountered in the cause of
this thesis, since it is financially and economically challenging to make all-round visits to all
the

towns, communities and villages in Nigeria for the needed quantitative assessment. This

thesis cannot make definite and incontrovertible description of all the indige@estorative

,\(,

%m caused by criminal

behaviour through the support and cooperation of all sta % ders. In Nigeria, the funding of

criminal justice system within the Nigeria space.

b. Funding: Restorative justice generally aims to repair

restorative justice mechanisms presents serious ¢ ab@s that hamper the effectiveness of
restorative justice system. Many justice inigidtives in Nigeria are severely underfunded,
limiting the ability of organisations. @emmen‘[s to adopt and implement restorative
practices effectively. The justice s&@ in Nigeria requires financial assistance in form of
legal aid as insufficient fundi@:ndermines access to justice for the poor and marginalized
populations. The ﬁnan@%ﬂth of the judiciary in Nigeria is not encouraging and this
underfunding le s’\@ays in justice delivery and reduces public trust in legal institutions.
O

The %@ relationship between budget allocation and the effectiveness of the judiciary in
Nigeria highlights the challenges of inadequate funding of justice initiatives in Nigeria and its
broader social consequences. These budgetary constraints faced by the judiciary and law
enforcement agencies prevent the practices of the rule of law and public safety. A situation
where the judiciary lobbies for government support to allocate specific funds to restorative

justice initiatives can be critical problem and this could only be resolved where there is a



consolidated financial allocation that creates a designated budget line under the Ministry of

Justice or through state governments.

There is a desperate need for enhanced funding mechanisms for legal aid in Nigeria as well as
reforms aimed at addressing these challenges. The underfunding of various justice initiatives

in Nigeria contributes to a deeper understanding of the systemic challengeﬁ:ed in

delivering justice. QQ
Apart from funding from the government, the following stakeh@ also help to fund

restorative justice system: O

i. Public-Private Partnerships: The Public-Private Partnership can engage the private sector
through public-private partnerships so as to mobi isﬁé%urces and expertise. Corporations
may be willing to invest in restorative justi @ograms as part of their Corporate Social
Responsibility initiatives. . ’\'

ii. International Grants and N@Exploring funding opportunities from international
organizations and NGOs foé on justice reform and human rights can provide financial
resources for restora@%stice programs. Organisations like the United Nations
Development P, '@e (UNDP) and international foundations often support innovative
justice initia%s.

iii. '];@ and Capacity Building Initiatives: Implementing training programs for law
enforcement, legal practitioners, and community leaders on restorative practices can help
create grassroots support for restorative justice. Funding for such training could come from
government grants, NGOs, or academic institutions.

iv. Community-based Funding Models: Establishing community-based funding models

where local communities contribute to restorative justice programs can ensure sustainability.



This could involve fundraisers, community donations, or local government allocations

dedicated to restorative justice initiatives.

c. Civil Service Bureaucracy: The excessively complicated administrative procedures that
are inherent to the public service is one of the limitations encountered in the course of this
research work. To obtain any information from the departments, I was made to obtain
clearance from the senior officers some of which were difficult to convince clearance
was delayed and when it was eventually cleared, it came out with cond'tio&gn promise of
secrecy for the protection of the names on the materials and reports r.
S

d. Demand for Financial Inducement: People refused@articipate unless offered some
financial inducement, or simply refused to listen t mb%:ause they did not have the time to
listen to your talk because sometimes I coul (éree to their financial demands. Even when
I promised to comply, they demandg%&% spot substantial compliance. Hence, the pure
interest was not there as it was in Igg\coupled with financial gains. This financial demand
did not only affect the %@nses of the respondents during the administration of
questionnaires but also the teSponses of the elderly ones. At both Badeku village, via Ibadan,
Oyo State and 'pép%ge in Osun State of Nigeria, particularly during the oral interview,
the younger@s were always around the elderly ones and they would not allow the elderly
ones.{o @;che interview except they see the quantum of the financial motivation that I have

to offer.

e. Fear of Revealing the Ancestral and Communal Secret: Though most of the
interviewees (between 65-85 years old) at both Badeku village and Itapa village were eager to

respond to questions but were being restricted by their younger ones for the fear of revealing



the communal secret to a stranger. All attempts to make them feel safe and make them feel
secure did not yield substantial results because of the presence of the younger ones around
them. The respondents also claimed they were young at the time of the incidents and could

not ascertain the accuracy of the period as there were no formal records of the incidents.

f. Refusal to be Recorded on Tape: The refusal of some of the interviewees to begecorded
on tape was also a problem. They preferred the interviews to be written rathe@recorded.
This made it difficult to be able to get all the facts stated as it was writteKw% ong hand.

g. Lack of Willingness to Grant Private Interviews: the @es were not willing to
grant private interviews without the presence of their yo@ ones who were barely literate

and who always made things difficult by their cﬁBQand demands hence, strict private

interviews with the respondents were difﬁc{ukgfb
D

h. Failure to Respond Appropri@ Questions: Failure of the interviewees to respond
appropriately to the question%@ experienced during oral interview and in the administration
of questionnaires. In t@se of the questionnaires, many of the people to whom it was
administered di '@Jm them despite repeated telephone calls and visits to their offices.
Even those @) scheduled a meeting also came up with last-minute cancellations. These
difﬁ%%rglayed and stretched the period for the data collection. In view of this, I have to

make do with the available ones.

i. Research Fatigue: The natives that were interviewed did not see the interview as serious as
the outcome of the numerous interviews granted in the past was not known.

7.4 Contribution to Knowledge



While retributive justice creates an inclusiveness of the offender and the community that the
conventional criminal justice system purports to protect, restorative justice creates a novel
development which is an official response to justice imbalance. Generally, this work is a legal
analysis of restorative justice which is aimed at restoring the victims of crime to their status
quo ante. This research work opines that the government must provide the necessary

infrastructures and social services that will make life meaningful for the masses i&e with

restorative process guidelines that are adapted to local conditions. QQ

This thesis clarifies the fundamental differences between retribut estorative justice.
Retributive justice focuses on punishment and deterre %hile restorative justice
emphasizes healing and reconciliation. By highlighting t Q‘ferences, the research helps
scholars, practitioners, and policymakers underst K@ strengths and weaknesses of each
system. The thesis identifies the need for a pproach and argues for the importance of
integrating both justice systems. It s.ho %t a hybrid approach can address the needs of
victims and society while holding @ers accountable. Blending these systems can lead to

better outcomes for all partié@qofved, emphasising that a one-size-fits-all method may not

be effective in diverse &%Q
The researcl@ﬁrlbutes to knowledge by expanding victims’ rights within the justice system.

It ex@w restorative justice can give victims a voice and enable them to participate in

the justice process that restores the victims' dignity.

The thesis highlights the role of community engagement in achieving justice. By integrating

restorative justice practices, communities can take an active role in resolving conflicts and



supporting victims. This can foster community bonds and make justice processes more

relevant and effective.

The findings of this thesis can serve as a foundation for recommending legal and policy
reforms in Nigeria. By providing evidence on the benefits of combining restorative and

retributive justice, the research can guide lawmakers in crafting legislation that worts a

more flexible and responsive justice system. QQ

It explores how restorative justice can reduce repeat offences by, @ging offenders to
reflect on their actions and take responsibility. Understandi@thlﬁlaﬁonship expands the

knowledge of rehabilitation and its crucial role in creaa safer society. It focuses the

justice system on reform rather than just punishn’%@ leading to lower crime rates over
time. \Q’b

R
The thesis on retributive and rest@ justice systems in Nigeria advances knowledge by
providing a comprehensive 'a@sm of both systems, advocating for their integration, and
outlining the potential l@&for victims, offenders, and the community. This contribution is
crucial for enhanoi %)e justice landscape in Nigeria and may serve as a guide for other

countries fa%mmilar challenges.

It further states that there should be an institutional framework that will aid in enhancing
restorative programs in the criminal justice system, which will enable the Judges to advocate
for restorative justice mechanisms before adjudicating on the matters before the court. It states
that there is a need to provide more resources and better interagency cooperation to address

the issue of re-victimization.



It introduces the Procedural Justice Theory which empowers citizens with process control,
rather than placed issues under the control of lawyers. The theory makes the victim feel that
he is treated more fairly in restorative justice processes than in courts and makes him more
empowered to express his views, treated with respect, and is less likely to feel in conferences

that he is disadvantaged due to age, race, sex or any other reason. \

Finally, this thesis provides a framework for future research and sets th(gy)undwork for

needed, encourages scholars to continue investigating how jﬁ
eveloping effective strategies

future studies. Identifying gaps in current research and areas re exploration is
é administered in Nigeria,

both in theory and practice. This ongoing research is vita

to improve the justice system. b’bQ
O
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Questionnaire %
This is a que ioggg‘fr designed to gather insights from indigenous peoples regarding

restorative justice for victims of crime under their customary criminal justice systems. This

questior@%aims to be respectful, culturally sensitive, and incorporates qualitative questions.

N

Questionnaire on Restorative Justice for Victims of Crime

Please tick vV where necessary

Section 1: Demographic Information



Age:

Under 18
18-24
25-34
35-44
45-54
55-64

65 and above

Gender:
Male

Female

Tribe/Community:
Yoruba

Igbo b
Hausa/Fulani \Q’b
Name of Town / Village / State '@

Location A‘O

Rural QQ

Urban %
Hausa/Fulani \

Education

No f ucation
Primary education
Secondary education
Tertiary education

Other:

Section 2: Understanding of Restorative Justice



How familiar are you with the indigenous concept of restorative justice?
Very familiar
Somewhat familiar

Not familiar at all

In your view, what are the key principles of restorative justice?
(Please Check all that apply)

Healing for victims

Accountability for offenders Q\

Involvement of community

Restoration of relationships < ,:
Other: O&

N

Section 3: Experience with Customary Justice SystemsQO

Have you or someone you know been a victim of crirps%rour community?
Yes

No ®%
If yes, what type of crime occurred? '@
(Open-ended): ’\C)

° A@

A N

Q
How did your commu &dress this crime?
Customary justi @1

Formal lega Qf o

Mediatio community leaders

Othe\/QJ

How effective do you think customary justice is in addressing crime?
Very effective

Somewhat effective

Not effective

Don't know



Section 4: Impact of Restorative Justice

In your opinion, what are the benefits of restorative justice for victims of crime?

(Open-ended):

Are there any challenges or drawbacks to using restorative justice practices in your
community?

(Open-ended):
R

D
How do you think the community can be involved in restorative justice g@tl %

(Open-ended):
P

-

Do you believe that the implementation of restorative j@ can lead to better healing for

victims than traditional punishment?

Strongly agree 6’6
O

Agree @
Q

Disagree
Strongly disagree (_;\\'
N\

Section S: Suggestions for@vement

What changes Wa&‘ﬁ\rou suggest for improving restorative justice practices in your

community?

C
(Open-eé@

Are M any rituals or traditional practices in your culture that you believe should be

incorporated into restorative justice programs?

(Open-ended):

What role do you believe community leaders and elders should play in restorative justice
processes?

(Open-ended):




Section 6: Final Thoughts

Please provide any additional comments or insights regarding restorative justice and its
relevance to victims in your community.

(Open-ended):

Would you like to participate in follow-up discussions regarding this topic?< O

. ég\
O

Thank You for Your Participation

Your insights are invaluable in understanding the nu@ of restorative justice within

indigenous communities. b(bQ
O
O
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