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ABSTRACT

The study, "The Legal Framework for Alternative Dispute Resolution in Academic Staff
Union of Universities' Trade Dispute: with the Theme: Challenges and Prospects,” analyses
the imperfection of the litigation system in the settlement of trade disputes prescriptive by the
Academic Staff Union of Universities (ASUU) in Nigeria. Since conventional judicial
processes take time, cost a lot of money and rarely produce positive results to all the parties
involved, the study focuses on ADR procedures as effective means to solve disputes through
arbitration and/or mediation and/or conciliation. An empirical legal research me‘%iology

with a doctrinal and qualitative emphasis was used, using case laws, statuteg als, and

opinions from experts. Evaluation of analytical content and statistical ana@ legislation
such as the Trade Disputes Act and the National Industrial co ulations towards
assessing the prospects of ADR in Nigeria legal system form art of this research.

ASUU strike and litigation by the government prolong i rial action in so far as the
institutions of students, staff, and the nation are concerne r@raﬁon, in particular, is rather
expense-efficient, fast, and adaptable in compari@ with traditional lawsuits, and
relationships between parties are not harmed. er, ADR enjoys little popularity in
Nigerian industrial relations, has limited st&;@rbsupport, and the minister has substantial
control over awards. These include the fo %\ing barriers: awareness, corruption, procedural
and others. Therefore, the study est.%@

effective method of resolving AS@\re ated disputes and which is more effective, less hostile

and fair as compared to t@l procedures. It stresses up the need for improving legal

that ADR holds the potential of serving as an

provisions of ADR, inéteasiftg recognition about ADR use and minimizing the intervention
of ministers over, i ddress the issues of trust and its application. Such measures bet to
change the Nig@ face of the conflict resolution, thereby enhancing industrial relation and

stability of aCademics.

Keyw%%! Arbitration, Trade Union, Disputes, Enforcement, jurisdiction, litigation,

Alternative

Word Count: 310
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CHAPTER ONE

INTRODUCTION
1.1 Background to the Study

Every form of human relationship is capable of leading to disputes as it is an ubiquitous
concept which could arise in every form of domestic and commercial relationships; it is then
safe to conclude that dispute is inherent whenever anything is at stake. such
relationship which has taken a cantankerous turn especially in Nigeria overcades is the
trade relationship mostly between the trade unions and the gove t as it relates to
industrial relations; the prominent labor organizations which ha@: involved in disputes
with the government include various registered trade orgami s in the different sectors of
the economy including education, electricity, oil aanas, judiciary and health. Area of

worthy consideration is the Academic Staff UniOﬂb niversities in Nigeria.

There are different types of trade dis@thin the context of Academic Staff Union of
Universities in Nigeria, the Variouaég\s of trade disputes include individual disputes which
include employment dispute's@%s termination of appointment, promotion of staffs, salary

Q

increment to mention aNfew, it could also be a form of discrimination and harassment, this
could also be ‘1’\%&% which could be as a result of the workload and poor working
environmen%gde dispute could also be academic disputes, administrative disputes, financial
disp@ -organizational disputes, constitutional and statutory disputes to mention a few.

When trade dispute arise between ASUU and lecturers, ASUU and Federal Government e. t.

¢, the next issue will be to resolve the lingering dispute.



Dispute settlement or resolution is as old as the existence of man and has taken various forms
or shapes in different cultures and nations of the world and across various generations'.
Meanwhile, the manner to deal with every kind of dispute is by exploring any accepted
means of dispute resolution. This may include the adversary system or the non-adversary
system of dispute resolution known as the Alternative Dispute Resolution (ADR) system. The
ADR system is an alternative system to the grievance remedial technique {social

control.?Alternative Dispute Resolution systems include Arbitration, Mediatio@ci iation,

,\(/

The Academic Staff Union of Universities’ has a long history tes with the Federal

negotiation, Med-Arb among others.

Government majorly on funding, salaries, welfare of staffs ar@)rking conditions. Litigation
as a method of resolving disputes aside from the fac@@t is time consuming, it is also
money consuming and it end up with a long-lasti@mity between university workers and
federal government. The major reason why’@ud between ASUU and Federal Government
has lingered till date without no conctete settlement. The students are always at the receiving

end and most of them end up spe@‘hg more than their expected years in school.

Over time, the Nigeria@zsﬂm’s has been developed a formal way of submitting every

dispute to litige@ge exploring the rights of every citizen to approach the court to be

heard of his%e

Nigeria @CQN).3 Undoubtedly, the litigation system rarely creates a framework for a win-

ce as enshrined in Section 36 (1), Constitution of the Federal Republic of

win situation between parties but rather thrives in a win-lose situation where parties see

1 A K. Ubeku, Industrial Relations in Developing Countries: The Case of Nigeria, (Macmillian Press, 1983), 35.
2A. Sanni, Introduction to Nigerian Legal Methods, (Obafemi Awolowo Press Limited, 2006), 93.
31999, as altered in 2010.



themselves as competitors and the judge sees himself as an umpire who sits like a referee in a

football match.*

Another inadequacy of the adversarial method of dispute resolution was lampooned by Oputa
JSC (as he then was) in 4jani v. Giwa,’ a case where parties spent 16 years on litigation from
the High Court to the Supreme Court only for the court to order a retrial of the case, in that
case, the learned justice of the supreme court stated that “there is something defi h&(wring

with a system that took 16 before a claimant can know whether or not he ner of a

piece of land.”® /\

O
In Nigeria today, litigation is highly expensive and ti e-@ming, the courts are
overburdened, with poor prison facilities and congestion,@ muneration of court officials,
small numbers of courtrooms, and corruption amo g%@ial officers meaning justice goes to
the highest bidders thereby eroding people’s co ce in the justice system. Also, the after

\®)

taste of bitterness left behind after m@ears of being in the courts means business
[ ]

relationships do not survive after a @nge case among many other reasons gives credence

to the cry for an alternative med@for dispute resolution in the country.’

Arbitration and Conci%‘% in Nigeria has the backing of the law and a legal framework for

its operationsglels}x\g'

unlike liti appears to be a consensual arrangements where parties agree to some dispute

her aspects of ADR unattractive and less effective.’ Arbitration

resolﬁ({cggystem which is binding on the parties but the procedure of which is more flexible

4Grace Akinfe v. The State(1988) LCN/2382(SC).

5(1986) LPELR-283 (SC).

6Ibid, P. 16, per Oputa JSC.

7 M.A. Owoade, Global Trends in Court connected Alternative Dispute Resolution: Quo Vadis the Nigerian
Judiciary; Beyond Bar Advocacy: Multi-Disciplinary Essays in Honour of Anthony Okoye Moogboh, SAN
cited in C.C. Nwere; A. J. Offiah, and A.O. Mogboh, and A.O, Umuahia,Bar Advocacy in Nigeria(Impact
Global Publishers Ltd, 2011), 9.

8 The Arbitration and Conciliation Act, Cap. A18, Laws of the Federation of Nigeria, 2004.

9For instance, the mediation and negotiation offered by the Multi-door courts house are not in themselves
binding except made the judgment of court.



than the litigation system. The idea of submitting disputes to arbitration is an arrangement
between parties who are involved in certain disputes which the law does not prevent parties
from exploring settlement, in other words, in the settlement of dispute, parties decide such

factors as quorum and forum within their own autonomy. !°

Labor relations are basically governed by private law; the law and the employment contracts
allow for certain industrial rights which are due to employees and the employers 1 course
of the employment contract. Essentially, whether in the private or public industrial
dispute is inherent in the relationship between employers and their empleyees. In furtherance
of this, Nigerian employees in particular sectors and those in the %grice have the custom
of driving their grievances through their organized labour @15 registered in accordance
with the Trade Union Act.!'Prominent among thes%ﬁs include the Nigeria Labour
Congress (NLC), Academic Staff Union of Uni@es (ASUU), Judicial Staff Union of
Nigeria (JUSUN), Nigeria Medical As@on (NMA) etc. These unions and their
employers over the years have had to'%& isputes bothering on welfare of their members at
the workplace and the displites Q}& usually settled via hostile methods like strike actions,
lockout, work shutdow .@htigation. A classic example is the recent embarrassing
industrial face-off be v% the Academic Staff Union of Universities and the Nigerian
government, thig ledMo a strike action which lasted for about 8 (eight) months and put on hold,
all acadent'a ivities in Nigerian public universities. It was not until the National Industrial
Cour%geria ruled that the Academic Staff Union of Universities resume work activities,

this decision was reached after the federal government had approached the court in Federal

Government of Nigeria & Anor v. Academic Staff Union of Universities'?> for an order

10'S.A. Fagbemi, “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or Reality”,
Afe Babalola University Journal of Sustainable Development, Law & Policy (2015) 6 (1), 228.

HCAP T14, Laws of the Federation of Nigeria, 2004.

12(Unreported) suit no: NICN/ABJ/270/2022 delivered on 21% September, 2022.
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compelling the labor union to resume work after a long period of suspended academic

activities.

Despite nullifying the said academic strike, there is a great element of bad blood between the
government of Nigeria and the workers’ union which is obviously a win-lose situation

between both parties. Hence, the situation creates hostility as aftermath of the litigation.

It is however, not recorded whether industrial dispute in Nigeria has ever bee Qﬁted to
any form of ADR system although, it is common place for the government fMinisters and
labor unions to meet at roundtable discussions which usually end u@adlocks. It is also
worth noting that the Labor Actin Section 81 which de %settlement of disputes
empowers the National Industrial Court of Nigeria (NI Qave jurisdictions over labor
disputes and does not refer to any form of ADR 0@. Meanwhile, by Order 24, Rule 1
of the rules of court,' the president of the NIC the powers to refer any case filed before

the court to the ADR centre of the court. Q

The gap which this study ther Ce’lntends to fill is the creation or expansion of the

framework for performance R in the settlement of labor union disputes between ASUU

members and govern e&t all levels.

"X
1.2 Stateme&&l}bblem

Corrupt'%réas eaten deep the fabric of the society and it is no more news that Academic
Staff Union of Universities (ASUU) is an association that is not free from corruption. Many
of the officials of the association have been compromised by federal and state governments.
Many government agencies have whittled down their enormous powers in fighting for the

rights of the members. It can be said that corruption has reduced the performance of

13CAP L1, Laws of the Federation of Nigeria, 2004.
14The National Industrial Court of Nigeria (NICN) (Civil procedure) Rules, 2017.
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Academic Staff Union of Universities (ASUU). Thus, this study will proffer solutions and

recommendations on how this corruption can be drastically reduced if not totally eradicated.

Also, Section 41 of the 1999 Constitution of the Federal Republic of Nigeria provides for
freedom of association. This serves as an enabling statute for the promotion and development
of joining an association as a member of a trade union. Meanwhile, this study seeks to resolve
any possible conflict that may arise between the freedom of association and the s%owers
of an organization which may feel that another body cannot be registered r for the

welfare and the interest of members. /\

Furthermore, trade union dispute is notoriously known to be reso itigation and the use

of alternative dispute resolution is not popular to solvg union dispute. Workers or
employees believe in the use of strike while the erQders believe in lock out and the
aftermath of resolving issue of a formal way of r o court. Meanwhile, it is on record that
alternative dispute resolution mechanisms B\\Ql treading a new path in the Nigerian Legal
System. The unpopularity of the coné‘&\ltemative dispute resolution as well as the delay

encountered in litigation pro&@} necessitated this research work. The main focus is
[ ]

therefore to ensure pro@@nsaﬁon of justice with the combined use of Arbitration and

the traditional cogr&&ess.

A system is@g based on its working, once a problem is identified, this is the foundation
upon w rba solution is built, thus the problem of judicial crisis has been identified, the
proposed solution is therefore supplementing the court process with various mechanisms of

Alternative Dispute Resolution.

This study will also address the incessant strike of ASUU in tertiary institutions in Nigeria.



1.3  Aim and Objectives of the Study

The Aim is to appraise the legal framework of ADR mechanisms in addressing ASUU issues

in Nigeria while the objectives are to:

1. Identify the causes of trade union disputes in Nigeria

2. Identify how trade union disputes in Nigeria can be effectively addressed.

3. Examine the place of Arbitration in dispute resolution between AS ’AQ other
registered associations that cater for the welfare of academic groups Q@rla

4. Examine the extent of ASUU's constitutional powers and idgitify the limitations of

trade unions within the Nigerian legal system. %

O

14 Research Questions Q

1. What is the causes of trade union disputes @eria?

2. How can trade union disputes be ef%fgaddressed?

3. what is the place of Arbitratb{'* dispute resolution between ASUU and other
registered associations tha%(t for the welfare of academic groups in Nigeria?

[ ]
4. To what extent can A ercise its powers under the 1999 Constitution, and what are the

limitations faced@de unions within the Nigerian legal system?

1.5 Scope and @ation of the Study

A tradeébl represents the interest of her members at every time. It is a right recognized

undeh?é Nigeria law.

However, this research work will be focusing critically on the performance of Academic staff
of universities as a trade union and how trade dispute can be resolved internally and

externally without forming a parallel association and without resolving to strike which will



jeopardize the future of students. This study is limited by time constraint and access to

current research materials.
1.6 Significance of the study

It is necessary to create a healthy working environment in every industrial relation. The
relevance of arbitration as a form of dispute resolution vis-a-vis the current practice of
litigation in Nigeria cannot be over-emphasized. The relationship between the oyees’
union and the employer, most especially the government being the employ @/i servants
is continuously taking a hostile dimension if not effectively handlec@epable of crippling

the entire labour sector of the Nigerian economy. %

While acknowledging the fact that disputes in this labo@:ace is unavoidable, this study

however, provides an avenue to expand the settlen&d@ons to one which is more adaptable

to modern trends. This study is therefore us@

1. Policy makers and the @’Sﬁ of labor and employment in the process of

addressing issues.re@b labor union disputes.

1. Researchers %@eld of arbitration and arbitration bodies as it relates to the

expang%@ area of knowledge.
iil. %d&y\)r eradicate the effect of trade dispute Academic staff of universities as
Q% e union on students.

1.7 Operational Definition of Terms

Trade Disputes: this is known as labor dispute and it could be intra labour dispute which is
characterized by disagreement or conflict between employers and employees, employees and
employee and it could also be inter labor dispute which could be employees and the

government, employers and the government both at the local and international level.

8



Arbitration: is a private process where disputing parties agree that one or several individuals
make a decision about the dispute after receiving evidence. This could be oral or
documentary. This process is similar to a trial in that the parties make opening statements
and present evidence to the arbitrator. Arbitrations are usually faster compared to traditional
trials and are less formal; this is because of the absence of strict adherence to rules of court
governing rules of evidence and admission of documents. After the conclusion of h&ring, the
arbitrator issues out an award. Some awards simply announce the decision Qd a “bare

bones award” and others may give reasons called “reasoned award”. ’B{Qi}aﬁon process

may be either binding or non-binding. When arbitration is bindin e ision is final, can
§

be enforced by a court of law and can only be appealed og narrow grounds. When

arbitration is non-binding, the arbitrator’s award is adviso can only be final if accepted

by the parties. b’bQ

Negotiation is a voluntary and usually an i X@rgprocess in which parties identify issues of
concern, explore options for the resolu@f the issues and search for a mutually acceptable

agreement to resolve the issues ra@@.jl he disputing parties may be represented by attorneys
in negotiation. QQ\A

Lock-out: a pow.eqf&ol in the hands of the employers to ensure that the employees do not

embark on stéiko

Strike: @ procedure use by employees to bring their employers to meet their needs

Labour Union: this is a registered association for an organization or a group of people with

common profession or expertise and with common goals.
Law: it is a rule of conduct that guide human endeavors.

Online: this is anything done on electronic platform.



Dispute Resolution: this is a way of resolving disputes between one or two people.

Online Dispute Resolution: this is a way of resolving dispute electronically without physical

attendance in court.

ADR Mechanisms: these are various methods and ways of using ADR to solve conflicts and

issues.
Effectiveness: this refers to adequate use of something Q\
Evidence: the testimony used to convince the court to enter judgment iyﬁn&ﬁvour

Litigation: this is a method of resolving dispute via court systern%Q

Alternative Dispute Resolution: this a method of resolvi ict amicably without going

through the rigor of litigation. (GQ

Conlflict: this a dispute arising between two@v persons.

10



CHAPTER TWO
Literature Review

Many legal scholars have written on the concept of trade unions, trade disputes and
alternative dispute resolution in Nigeria. The authors have identified the major advantages of
alternative dispute resolution and how it can be used to solve labour-related disputes in
Nigeria, a lot of fundamental questions have been raised on how alternative disp lution
can be best used to resolve labour disputes but none of these authors was@ provide a
probable and palpable solutions to how alternative dispute resolution i§ better than litigation.
This chapter also covers nature and meaning of different concept@ to the subject matter.
Thus, this chapter examines the contributions of authors lars to the contributions of
jurisprudence and concept of resolving labor dispute@l the performance of ASUU via
arbitration in Nigeria; the process involved in t ication and/or reducing the practice of
dispute and it will also appraise different co};@s associated with the discourse.

2.1 The idea of Labor Union in Nigé:;l\x

The idea of a labor union in{@gfa is simply the existence of associations formed for the

purpose of pursuing @rest of employees who are invariably members of such

unions.'>From t{@wmorial, people form themselves into interest groups to advance
\%

certain objectives™or aims which may be allied to politics, religion, trade and activism among
others. @ormation of these associations or unions can be traced to the provision of the

Constitution which vests every Nigerian citizen the right to belong to an association.!®The

right to freedom of association as guaranteed under the law will then include the following:

i. the right to form an association

15 T. Adefolaju, “Trade Unions in Nigeria and the Challenge of Internal Democracy” Mediterranean Journal of
Social Sciences, 4 (6) (2013), 97.
16 CFRN 1999, 5.40.
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ii. the right to belong to an association of one’s choice

iii. conversely, the right to choose not to belong to an association.

This right to freedom of association cannot be derogated upon whether or not the association
is registered and except where the association is one formed in pursuance of aims which are

against the law.!” A reasonably justifiably law in a democratic society may validly limit the

enjoyment of the right to freedom of association.'® \

To this exception, formation and membership of labor union is subject tc@/@ovisions of
the extant law, for instance, the choice of trade union to join by a wo@gemployer must be
made within the parameters of the Trade Union Act because the@ to join a union is only
valid for the industry in which that union operates.! To QQ, members of armed forces,

police officers and some other public employment canngtform or join any trade union.?’

The Court stated in National Union of Petreletim and Natural Gas Workers v. Maritime
Workers Union of Nigeria®' that th.e &S\Sﬂy to streamline trade unions was due to the
proliferation of trade unions and th&ﬁ-%rderly nature of labor. In reinforcing the justification
for the qualification, the Trad@mn Act reorganized labor unions into named unions, whose
jurisdictional boundarie\% utlined in the Third Schedule at Parts A, B, and C of the Trade
Unions Act,?? thi %s that membership of these unions are only restricted to workers
within thartb @or alone, for instance, paragraph 10, Part B, Third Schedule restricts the

juris ic@ of the National Union of Road Transport Workers (NURTW) to all workers

involved in the transportation of passengers and goods by road.??

17 Ibid, s. 45.

18 Tbid.

1CAP T14, Laws of the Federation of Nigeria (LFN), 2004.
20See Trade Union Act, s.11.

21 Suit No: NICN/ABJ/71/2014, delivered on 15% April, 2014.
22 CAP T14, LFN, 2004.

23 Ibid.

12



The National Industrial Court examined in Precision, Electrical and Related Equipment
Senior Staff Association V. The Senior Staff Association of Statutory Cooperation and
Government Owned Companies,”* the question of whether the Precision, Electrical and
Related Equipment Senior Staff Association (PERESSA) may organize workers in the
telecommunications and communications sector into a union. The Court rightly held that the
PERESSA’s jurisdiction is restricted to steel and engineering workers and as such, Krkers in

the telecommunication industry cannot be formed into union by PERESSA. QQ

The formation of a labor union (referred to as trade union under the ex&lg»!) in Nigeria is
primarily governed by the Trade Unions Act* and Section 2 th% hibits the operation

of any organization as trade union without being registered ir ance with the law.?¢

It is argued that trade unions have five goals, namely: Q

O

i. To provide the greatest possible 1 f job security in accordance with the
employees' enjoyment of term }iconditions of service.
[ ]
ii. To make an effort to en@hat its members have better terms and conditions of
employment.  © &

iii. To improve\@?embers‘ bargaining strength by supporting them collectively

agai \ yers.
iv. ‘%m; as a member of the organization is a part of it, it should work to raise their
\9%61 and position.

V. Incorporate more democratic practices into choices and issues that affect the

members of their organizations.?’

2412009] 14 NLLR (Pt. 39) 306.

Z5CAP T14, Laws of the Federation of Nigeria (LFN), 2004.

2Tbid.

27 E.E Okafor & Bode-Okunade: An Introduction to Industrial and Labour Relations, (Ibadan, Spectrum
Printing Limited 2006), 5.
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Meanwhile, based on particular national situations, trade union functions have changed
throughout time.?® In other words, among other factors, the state's character influenced how
the union and the government held power. Regarding Nigeria, the working class's rights and
interests have been actively protected and promoted by the nation's labour movement since
colonial era.?’ Generally speaking, the Nigerian labour movement has been and continue to
be involved in defending the rights of the citizenry.’® As a result, the Nigerian lalx union

has emerged as the most powerful voice against the authoritarian, unchec d unjust

¢
S

Britain is credited to be the origin of trade unionism. The ji al Revolution that started in

inclinations of the state against the people.>!

2.1.1. Historical Background of Labour Unions in Nigeria

Britain about 1760 provided the conditions for the gr@ of trade unions. Although before
that time, there existed craft unions such as thc@ e hatter, tailors printers, shoemakers

(cordwainers). These crafts established loc de unions in various towns but they were

In Nigeria, almost every as the labor and trade sector has its recognized union, for
g ry asp g

generally small and scattered.

instance, in the judici&@?re is the Judicial Staff Union of Nigeria (JUSUN), Nigerian
Union of Teac G@T), National Union of Local Government Employees (NULGE),
Nigerian Un@o ournalist etc. In fact, some sectors have more than one association in the
academi example, there is an Academic Staff Union of Universities (ASUU) coexisting

alon@R the Congress of Nigerian University Academics (CONUA). Meanwhile, there are

28 1. I Ugbudian, “The New Trends in Government- Labour Relations in The Downstream of The Oil and Gas
industry in Nigerian Fourth Republic,“International Journal of History and philosophical Research, (2017), 5
(2), 24.

2bid.

30 N. Ebele& L. C. Ezeaku, “Growth in Labour Unionism in Nigeria: Analyses of Contributory Factors”Journal
of Economic Studies, (2009), 8 (1), 85.

31 Ibid.
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umbrella trade and labor bodies which are the Nigerian Labour Congress and the Trade

Union Congress which both serve as umbrella bodies for other Labour and trade Unions.*

Historically, pre 1914, traditional guilds and trade associations existed amongst artisans and
craftsmen, issues or conflicts do get resolved through calling offending sides, wade in and
settle the issues between the parties. This mode of resolution involves primarily the informal
sector or those we know and recognize as illiterates. This traditional settle%issues
metamorphosed into what we is known as Alternative Dispute Resolution. stence of
labor union did not start during post-independence.** Labour organizidg b in the early
20 century, primarily among workers in the railway and port se @The first significant
union was the Nigerian Railway Union established in 1931 a@bsequently the Trade Union
Ordinance of 1938 was formally recognized but of co&@imposed certain restrictions on
both parties. It is observed that the formation of t%% labour unions were reactions of the
indigenous workers to the colonial adminis‘ﬁ@tQIgbudian34 opines that the development of
trade unions in Nigeria can be attribb\\' o four main factors, including: (i) the colonial
government's more or less milita@calre under Colonel Frederick Lugard's leadership; (ii)
the colonial agents' use of , laws during conquest campaigns to extract and secure the

support of interest g%pg,and (ii1) the political order that emerged and was maintained by

the might and f@ the British rulers.*

Since th@ of colonialism, Nigerian workers have felt the need to protect their rights, and

as a%ﬂt, labour unionism has played a role in the country's economy since 1912, when

32 L. I Ugbudian, “The New Trends in Government- Labour Relations in The Downstream of The Oil and Gas
Industry in Nigerian Fourth Republic”, International Journal of History and philosophical Research, (2017), 5,
(2), 19.

33 N. Ebele& L. C. Ezeaku, “Growth in Labour Unionism in Nigeria: Analyses of Contributory Factors”,
Journal of Economic Studies, (2009), 8 (1), 86.

34L. I Ugbudian, “The New Trends in Government- Labour Relations in The Downstream of The Oil
and Gas Industry in Nigerian Fourth Republic”, International Journal of History and philosophical
Research, (2017) 5, (2), 21.

*1bid.
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Henry Libert, a Sierra Leonean transferred from Freetown, and other members of the
Southern Nigeria Civil Service Union founded it. This organization changed its name to the
Nigeria Union of Civil Servants in 1914, when the Northern and Southern protectorates of the
current Nigeria united.**Fashoyin explains that Labour unionism in Nigeria may be discussed

under three broad periods. These periods are discussed below.?’
The First Phase (Emergence) \

There were roughly 12 labor unions active between 1912 and 1938, albeit H@NO of them

fell primarily into the category of social clubs, namely the Nigeriat\Union of Railway
Employees (NUR) of 1931 and the Nigerian Union of Teachers ( £ 1938. They weren't
really forced to focus more on labor unionism's cause b ic or political forces until

the Second World War®, Formation of first union, ngs Trades Unions 1914, Nigerian

Workers Union 1925 and wages, working concﬁ&é«g well as colonial exploitation was the
major focus of the pre-colonial era. @

The Second Phase (Growth and idation)

Q

The government adopted a .@labor policy during this time, which is defined as 1938 to
1977. In 1938, the T &)nion Ordinance was enacted. This law made labour unions in
Nigeria legal, @ eased their potency. The government was also able to exert control
over labour @n activity because of this statute. Collective bargaining, which had long been
used\'{/%developed nations of Britain, the United States, and Japan, was made possible by

this legislation.*

36 N. Ebele& L. C. Ezeaku, “Growth in Labour Unionism in Nigeria: Analyses of Contributory Factors”,
Journal of Economic Studies, (2009), 8 (1), 85.

37'T. Fashoyin, Industrial relations in Nigeria.(Longman, 1980), 23.

38 Ibid.

39 C. P. Okenwa, Concept of industrial relations in Nigeria. Nigeria: (Snaap Press Ltd, 2001), 67.
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Second, the high price level brought on by the inflationary effects of the Second World War
made it difficult for employees to make ends meet, especially in distant Nigeria. As a result,
the employees became more militant, which in turn led to a devastating spell of labor unrest.

This ushered in a successful general strike, led by the NUR in 1945.4°

Following the strike, a large number of non-unionized workers found the strike action to be
highly satisfying and were inspired to create and join unions of their choosing WitWeeling
any pressure from the union organizers or leaders. Third, anti-colonial feelin @%eveloped
as a result of the fact that the early history of labor unionism in Nigerid oveértdpped with the
history of nationalist movements greatly contributed to the emer f labor unionism.*!
Consequent from the foregoing, there was increase in memip and the establishment of

various sectoral unions after Nigeria gained independer@@ amongst others.

Third Phase (nationalism and Anti—Coloniali@

N

The effective consolidation of the over 7 ions into 42 and then 29 unions, as well as the
establishment of the Nigeria LabouK s\r'e s (NLC) as the leading labor organization, are all
part of the third phase of laboi@%ﬁism in Nigeria from 1977 to the present. Each industrial
union is independent aa@%omous under this setup, yet it is unable to sever its ties to the
NLC. This furt cr\x&o NLC’s affiliation with international Confederation of Free Trade

Unions(lCF@ erein NLC partnered with international bodies such as International

Labour % , World Federation of Federation Unions WFTU to mention a few.

As seen above, the Nigeria Labour Congress (NLC) is the main labour organization, which

offers a shared platform for its members. It represents the power and cohesion of the nation's

t42

labor movement*and performs advisory roles to other labour unions affiliated to the

40N. Ebele& L. C. Ezeaku, Op. cit.
1 Ibid.
42 C. P. Okenwa, Concept of industrial relations in Nigeria .(Snaap Press Ltd, 2001), 67.
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NLC.*Its main responsibility to the entire Nigerian labor force is to negotiate with the

government on issues that affect employees, such as minimum wage laws, petroleum product

prices, the casualization of workers, and other public policies that have an impact on the

nation's labor force. These factors collectively have a sizable positive impact on union

membership in Nigeria. While there were only 4,692 union members in 1940, there were

1,426,651 in 1982, and there were 1,242 408 in 1987.4* In 1999, a membership ingrease of
X

18,319, 584 was noted, and by 2002, a phenomenal membership increase of 6@ 4 was

noted.* ’\(J
It was initially established in 1978 as the only national federation %@ unions in the nation.

Prior to the establishment of the NLC, the existing labour uin igeria were The United
Labor Congress, the Labour Unity Front, the Nigeria Workeégs Council, and the Nigeria Trade
Union Congress. The formation of the NLC puté to years of conflict and animosity

between the four organizations.*® @

The operation of labour union has ; Abled past, having endured the dissolution of its
national organs three times, ga&@% with the appointment of state administrators as a result.
The first occurred in 19 @ng General Ibrahim Babangida's military dictatorship, when
the organization {g’@ the structural adjustment programme initiated by the regime.*’ The
second mili ry&tyrvention took place in 1994, during General Sani Abacha's administration,
which h@ ome tired of the labor movement's campaign for the return of democracy.

Milit})ﬁegimes restricted union activities, leading to protests and strikes e.g. Similar to the

3 Ibid. p. 67.

4 Ibid, p. 69.

“Ibid. p. 69.

48P S Giame, V. U Awhefeada, K. E Omerionwan, “An Overview of the Right to Strike in Nigeria and Some
Selected Jurisdictions”, Beijing Law Review,(2020), 11, 465.

Tbid.
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first instance, the military government disbanded the National Executive Council of the NLC

and named a Sole Administrator in its place.*8

1981 Military Strike

The 1981 military strike in Nigeria often referred to as the Nigerian railway corporation strike,
was a significant labour action that arose in response to the disturbing worki@n itions,
unpaid wages, unpaid salaries and government neglect. The strike started on the¥3" February
1981 and ended on the 16" February 1981, same was led by a f middle-ranking
military officers. The strike was sparked by complaint, dispute %rns and dissatisfactions

over pay, promotions and poor conditions of service.*’ AQ' oflowing was identified as the

causes of the strike: low salaries and allowance, op&%ing conditions, lack of promotions
and career advancement opportunities, corr{%% d favoritism in the military hierarchy,
and government’s failure to address soldi Nelfare. During the strike, soldiers in lagos and
majpr cities began protesting and t ,\/ r key installations this was followed by the force
with which the then senior M@%ofﬁcer in hierarchical order, General Olusegun Obasanjo
responded leading to ﬂ@l between loyalist and rebel troops, the rebels led by Major
Gideon Orkar, @sd the overthrow of the sheu shagari government. The consequences
of the strikejig ofit to be talked about and the fact that 100 soldiers got killed with many
injured,@uction of properties, increased military repression and delayed democratic

transition. This strike was eventually resolved through settlement between the warring factors

to wit military NLC and the military government.

®Ibid.
“SBayo Adekanye, 1983 Nigeria the 1981 Military Coup, (Independent Publisher, 55).
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2.1.2 Trade Unions Regulatory Framework

Trade union members are governed under the union's bye laws or constitution (known as
union books). In Elufioye v. Halilu,*® the Supreme Court determined that the union rules book
is a contract between the members and the union on one hand and the members individually
on the other. Meanwhile, it will be stated that these union constitutions are subject to the
provision of the Constitution of the Federal Republic of Nigeria which provides 1 ction 1
(3) that where any other law is inconsistent with the provision of the C@Qtion, the

provision of the Constitution shall override and the provision of such la 1sgbtﬁ 31

Barring any inconsistency with the Constitution, the unions hav ower to regulate their
internal affairs, upon belonging to an association, membe und by the internal rules of
the association as held in Chinwo v. Owhonda.’* The will not interfere with the internal
rules of a voluntary association which it empl%gfg)ntrol or regulate the activities of its

members as held in Musa v. Peoples’ Redew Party.>

2.1.3 Employer’s Recognition 0&$nion

The legislation requires em@ to recognize trade unions established within the workplace
as long as they are Qly registered and operating within the employee's place of
employment. @de union is created, it may be eligible for check-off dues that can be
withheld fr mployees' pay. However, before recognizing a trade union, the employer
must\%% that it is legitimately registered and that it operates in the sector in which it was
established. This stance is supported by Section 17 of the Trade Unions Act, which requires

employers to authenticate or verify registration and recognition prior to deducting check-off

50(1990)LCN/0102(CA).
51Gection 1 (3), CFRN, 1999.

52 (2008) 3 NWLR (Pt. 1074) 341.
53 (1981) 2 NCLR 763 at 770.
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dues. Upon the registration and recognition of any of the trade unions, the employer has a

duty to:

a. make a deduction from each employee's pay who belongs to a union for the purpose of
funding the trade union's registered contributions; and
b. within a reasonable amount of time, or within the time frame that the Registrar may from

time to time establish, remit such deductions to the trade union's registered ofﬁﬁ
2.2 Nature of Labour Disputes in Nigeria ( 0

Although, dispute is not defined under the Trade Disputes Act, it @’lxwever be deduced
from the Black’s Law Dictionary that dispute may be synonymou$\to conflict giving rise to a

settlement procedure which may be a lawsuit or negotiati

It will be stated that the term “labour dispute” B%&ed to as trade disputes under the
Nigerian law, trade disputes by virtue of Se\&efb(l) of the Trade Disputes Act and Section
54 (1) of the National Industrial C.o& Nigeria Act®is defined as any dispute which
borders on employment, form of eniéal\ment and the physical condition of work between; (1)
workers and workers (i) w@nd employers. The Supreme Court had further adopted this
definition in the cas Q\lational Union of Electricity Employees v. Bureau of Public
Enterprise’® wlﬁ;%w held that all the ingredients above have to co-exist before a dispute

may be refe@to as trade dispute. In Nigeria, as some other parts of the world, the existence

of lab&sputes appears to be unavoidable.”’

54 B.A Garner, The Black’s Law Dictionary, (9" ed. USA: Thompson Reuters, 2005), 540.

55 Act No. 38, 2006.

56(2010) 7 NWLR (Pt. 1194) 538.

5’See J.A Akinbode, Industrial Disputes in Nigeria, (Unpublished) Lecture Delivered at the Award and
Induction of Members of Chattered Institute of Labour and Industrial Relations, (2019), 1.
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Undoubtedly, there are a number of causes for labour disputes. Some are connected to the
workplace, while others are essentially unrelated to it.® In Nigeria, labour disputes are
usually caused by factors such as; (i) welfare of members of labour unions, (ii) social and

public matters.>

For instance, the welfare and work condition of work is a pivotal factor that has always led to

strike actions by the ASUU and the NLC. An instance of this is the strike actio@arked

\J
upon by the academic union between February and September, 2022, where ands of

ASUU were based on various welfare provisions such as; /\

1. The demand that the federal government injects the % ty revitalization fund

of N1, 300, 000, 000. 00 (One Billion, Thre ed Million Naira) into the
university system. Q
il. The demand that all the unpaid allowarce$of university lecturers be paid

0
iil. The demand that the federal g&@hent review the condition of service of the

university academics ’ 5\\'
iv. The demand that.thﬁ%‘grated Payroll and Personnel information System which

the federal e%n\ent intends to adopt as the payment system for all workers

should g&ply to university lecturers.

The experie% in Nigeria has also shown that labour union disputes are often created by
matt rs@u concern public and social issues, for instance, in 2012, the Nigeria Labour

Congress and the Trade Union Congress announced a nationwide strike in opposition of the

58 P.S Giame, V. U Awhefeada, K. E Omerionwan, “An Overview of the Right to Strike in Nigeria and Some
Selected Jurisdictions, Beijing Law Review”, (2020), 11, 467.

bid. p. 466.

60See Business Day Newspaper, 23" September, 2022, available at <EXPLAINER: ASUU’s demands and what
government has met (businessday.ng)> last assessed on 30/12/2023.
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government’s policy to remove subsidy from petroleum products and the strike and rallies

were continuous until the government reviewed the said policy.5!

In the event of a trade dispute, parties including both the employer(s) or their organizations
and the employee(s) or their organizations use various tactics to compel the other side to
comply with their demands. The commonest tool usually employed by labour unions in
Nigeria is strike action while the employers usually make use of the “no work, no m&tactics
to ensure that labour unions end their strikes. Any type of work-related @%piness is
considered industrial action or labour dispute and manifests itself Q ety of ways,
including absenteeism, go-slowing, man-hour losses, high labo over, work-to-rule
situations, picketing, strikes, sabotage, walk-ins and sit-ins, @ on working beyond the call
of duty, a high rate of illness, lockouts, suspensions, &gﬁgh rate of question issuance.

Only a handful (lockout, suspension, and issu%b query) are used by employers to

reprimand employees and act as a deterrens; the majority of them are instruments in

62 .
the hands of the employees. C@

There have been numerous l@isputes and strikes in Nigeria's industrial sector from
[ ]

independence to the pres@@en the nation's current democratic system of government, the

occurrence and iqc&i&)n of strikes have increased dramatically since the turn of the twenty-

first centurygo

2.3.Pa %volved in Labour Disputes

61See Vanguard Newspaper, 5" January, 2012, available at <Labour declares total strike Monday - Vanguard
News (vanguardngr.com)> last assessed on 30/12/2023.

62C.U Wokoma, “THE Effects of Industrial Conflicts and Strikes in Nigeria: A Socio-Economic Analysis”,
International Journal of Development and Management Review (INJODEMAR), (2011), 6, p. 32.

31bid.
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Although, the Trade Disputes Act does not explain the term “party” to a dispute other than
providing that party means “party to the dispute” in Section 1 (2).%* Meanwhile, the parties
involved in a labour dispute are usually the employers and the employees, the labour disputes
will further cover disputes between labour unions and the employers, and it may also be
between labour unions as long as the central cause of the dispute relates to employment or

condition of employment in a sector. \
2.3.1 Employers QQ

Employer in this case will include any person, organization, fizh,\body corporate or

government agencies who have entered into a contract of empl@ to employ any other

person as employee or apprentice.® Q

Thus, employers in this case will include the private @‘and the government at the federal,
state and local government levels. This is s ce the government at all levels have

\®)

employment agreement with employees @cwil service and public service.

[ ]
As a matter of fact, most trade d@a in Nigeria are more pronounced and intense when it

°
involves the government an B@abour unions.

2.3.2 Employees ,\@

An Employ% s any person employed by an employer under oral or written contract of
emplow@whether on a continuous, part-time, temporary, apprenticeship or casual basis.%
In this Case, employee will also mean collective or group of persons formed as a union. It

then means that employees for the purpose of this study will include individuals and group.

S4TDA, s1(2)
85See Section 73, Employees’ Compensation Act, 2010.
®61bid.
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CHAPTER THREE
Legal and Institutional Framework of Trade Union in Nigeria
3.1. Trade Unions Regulatory Framework \

Trade union members are governed under the union's bye-laws or consti own as
union books). In Elufioye v. Halilu,*” the Supreme Court determined the‘{e union rules book
is a contract between the members and the union on one hand a@embers individually
on the other. Meanwhile, it will be stated that these uni @titutions are subject to the
provision of the Constitution of the Federal Republic @iia which provides in Section 1
(3) that where any other law is inconsistent w@’ge provision of the Constitution, the

provision of the Constitution shall overrideﬁ@e provision of such law is void.®

Barring any inconsistency with the Q.g;k\ft ion, the unions have the power to regulate their
internal affairs, upon belonginQ%ll association, members are bound by the internal rules of
the association as held @w v. Owhonda.®® The court will not interfere with the internal
rules of a Volunta\§§ociation which it employs to control or regulate the activities of its

members as% i/ Musa v. Peoples’ Redemption Party.”
3.1. oyer’s Recognition of Trade Union

The legislation requires employers to recognize trade unions established within the workplace
as long as they are legally registered and operating within the employee's place of

employment. When a trade union is created, it may be eligible for check-off dues that can be

67(1990)LCN/0102(CA).
68Section 1 (3), CFRN, 1999.

69 (2008) 3 NWLR (Pt. 1074) 341.
70 (1981) 2 NCLR 763 at 770.
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withheld from employees' pay. However, before recognizing a trade union, the employer
must ensure that it is legitimately registered and that it operates in the sector in which it was
established. This stance is supported by Section 17 of the Trade Unions Act, which requires
employers to authenticate or verify registration and recognition prior to deducting check-off

dues.Upon the registration and recognition of any of the trade unions, the employer has a

duty to: \

a. make a deduction from each employee's pay who belongs to a union fo@ rpose of
funding the trade union's registered contributions; and /\
b. within a reasonable amount of time, or within the time frame t Registrar may from

time to time establish, remit such deductions to the trade @n’s registered office.

3.1.2 Labour Act Q
)

It will be stated that the term “labour disput eferred to as trade disputes under the

Nigerian law, trade disputes by virtue of S %@n 47 (1) of the Trade Disputes Act and Section

54 (1) of the National Industrial @t% Nigeria Act’!is defined as any dispute which

borders on employment, form Q@ployment and the physical condition of work between; (i)

workers and workers (i&@?ers and employers. The Supreme Court had further adopted this

definition in th @s)f National Union of Electricity Employees v. Bureau of Public
Co

Enterprise’? it was held that all the ingredients above have to co-exist before a dispute
may be @ed to as trade dispute. In Nigeria, as some other parts of the world, the existence

of labour disputes appears to be unavoidable.”?

71Act No. 38, 2006.
72(2010) 7 NWLR (Pt. 1194) 538.

3See J.A Akinbode, Industrial Disputes in Nigeria, (Unpublished) Lecture Delivered at the Award and
Induction of Members of Chattered Institute of Labour and Industrial Relations, 2019, 1.
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Undoubtedly, there are a number of causes for labour disputes. Some are connected to the
workplace, while others are essentially unrelated to it.”* In Nigeria, labour disputes are
usually caused by factors such as; (i) welfare of members of labour unions, (ii) social and

public matters.”>

For instance, the welfare and work condition of work is a pivotal factor that has always led to
strike actions by the ASUU and the NLC. An instance of this is the strike actio@arked

\J
upon by the academic union between February and September, 2022, where ands of

ASUU were based on various welfare provisions such as; /\

v. The demand that the federal government injects the % ty revitalization fund
of N1, 300, 000, 000. 00 (One Billion, Thre ed Million Naira) into the

university system. Q

vi. The demand that all the unpaid allowarce$of university lecturers be paid
0
vii.  The demand that the federal g&@hent review the condition of service of the
university academics ’ 5\\'
viii.  The demand that.thﬁ%‘grated Payroll and Personnel information System which

the federal e%n\ent intends to adopt as the payment system for all workers

should g&ply to university lecturers.”®

The experie% in Nigeria has also shown that labour union disputes are often created by
matt rs@u concern public and social issues, for instance, in 2012, the Nigeria Labour

Congress and the Trade Union Congress announced a nationwide strike in opposition of the

74 P.S Giame, V. U Awhefeada, K. E Omerionwan, OP. CIT. P. 467.

7>Tbid, 466.

76See Business Day Newspaper, 23" September, 2022, available at <EXPLAINER: ASUU’s demands and what
government has met (businessday.ng)> last assessed on 30/09/2023.
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government’s policy to remove subsidy from petroleum products and the strike and rallies

were continuous until the government reviewed the said policy.”’

In the event of a trade dispute, parties including both the employer(s) or their organizations
and the employee(s) or their organizations use various tactics to compel the other side to
comply with their demands. The commonest tool usually employed by labour unions in
Nigeria is strike action while the employers usually make use of the “no work, no m&tactics
to ensure that labour unions end their strikes. Any type of work-related @%piness is
considered industrial action or labour dispute and manifests itself Q ety of ways,
including absenteeism, go-slowing, man-hour losses, high labo over, work-to-rule
situations, picketing, strikes, sabotage, walk-ins and sit-ins, @ on working beyond the call
of duty, a high rate of illness, lockouts, suspensions, &gﬁgh rate of question issuance.

Only a handful (lockout, suspension, and issu%b query) are used by employers to

reprimand employees and act as a deterrens; the majority of them are instruments in

78 .
the hands of the employees. C@

There have been numerous l@isputes and strikes in Nigeria's industrial sector from
[ ]

independence to the pres@@en the nation's current democratic system of government, the

occurrence and iqc&i&)n of strikes have increased dramatically since the turn of the twenty-

first century%(/\

313T rb)ispute Act
\F

"7See Vanguard Newspaper, 5" January, 2012, available at <Labour declares total strike Monday - Vanguard
News (vanguardngr.com)> last assessed on 30/09/2023.

78C.U Wokoma, “THE Effects of Industrial Conflicts and Strikes in Nigeria: A Socio-Economic Analysis”,
International Journal of Development and Management Review (INJODEMAR),(2011), 6, p. 32.

1bid.
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By the Trade Disputes Act, every arbitration process is initiated by the minister of labour who
has the power to refer disputes to the IAP?® or the National Industrial Court®' as the case may
be. In the case of the IAP, it is only the minister of labour who can vest jurisdiction for
arbitration on the panel.®? Meanwhile, by Section 6 (6) (a) and (b) of the Constitution which
has a superior force to all laws, the National Industrial Court has an inherent jurisdiction to
entertain arbitration matters even where they were not initiated by the minister.“\Thus, it
could be stated that the National Industrial Court may entertain a trade dis rbitration
where the minister refers same to the National Industrial Court. Also, a 'ud&m National

Industrial Court has the power to refer a labour dispute in any trir tion conducted by

an officer of the court.?* Q

Also, a judge or the President of the Court may refer r@r already submitted for trial to
the Alternative Dispute Resolution (ADR) Centre @%National Industrial Court.®®> However,
it appears that the ADR centre is only creat?@rge purpose of mediation and conciliation as
the rules of court does not mention arb@n as part of the function of the centre.3® Order 24,

Rule 2 of the NICN Rules provid@%& upon receipt of referral, the registrar, the registrar of

[
the centre shall set the ma wn for conciliation or mediation. The National Industrial

Court of Nigeria Alt@ Dispute Resolution Rules, 2015 further defines ADR to include
0

mediation or c@

unis est e@ alterus,3® arbitration is not covered by the ADR centre of the NICN, the

80 Ibid, Section 9.

81 1bid, Section 14 (1).

82 Article 3, Industrial Arbitration Rules, 2021.

8 Section 254C places jurisdiction on the NICN without the need for any referral.

84 Sections 31 & 32 (1), National Industrial Court Act, 2006.

85 Order 24, Rule 1, National Industrial Court of Nigeria (Civil Procedure) Rules, 2017.

86 Ibid, Order 24, Rule 2.

87 Order 2, Rule 2.

8 The express mention of a list is to the exclusion of all other things not contained in the list.

conducted at the centre.®” Thus, applying the principle of expressio
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court can only refer to arbitration by appointing an arbitrator who is an officer of the court

and whose decision is binding on even the court and made the findings of the court.®
3.1.4 Industrial Arbitration Rules, 2021

Industrial Arbitration Rules, 2021 is applicable to the proceedings of the Industrial
Arbitration Panel. Meanwhile, the provision of the Arbitration and Conciliation Act does not
apply to the arbitration conducted by the IAP.” This is probably because the IA its own
rule. The procedure for settling labour union disputes through arbitration Q@end on the

body conducting the process; thus, the procedure can be discussed as s:

3.1.4.1 Reference of Matters to Arbitration %

O

By the Trade Disputes Act, every arbitration process is in@d by the minister of labour who
has the power to refer disputes to the IAP°! or the %éf@nal Industrial Court®? as the case may
be. In the case of the IAP, it is only the N@ of labour who can vest jurisdiction for
arbitration on the panel.”> Meanwhilg, @ction 6 (6) (a) and (b) of the Constitution which
has a superior force to all laws, th&%onal Industrial Court has an inherent jurisdiction to
entertain arbitration matter: .6@ where they were not initiated by the minister.”* Thus, it
could be stated that t @tional Industrial Court may entertain a trade dispute arbitration
where the mini(éliéfcr same to the National Industrial Court. Also, a judge of the National
Industrial C@has the power to refer a labour dispute in any trial to arbitration conducted by

an O@f the court.”

89 Section 32 (3), National Industrial Court Act, 2006.

9 Tbid, Section 12 (1).

%1 Ibid, Section 9.

92 Tbid, Section 14 (1).

93 Article 3, Industrial Arbitration Rules, 2021.

94 Section 254C places jurisdiction on the NICN without the need for any referral.
9 Sections 31 & 32 (1), National Industrial Court Act, 2006.
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Also, a judge or the President of the Court may refer a matter already submitted for trial to
the Alternative Dispute Resolution (ADR) Centre of the National Industrial Court.”® However,
it appears that the ADR centre is only created for the purpose of mediation and conciliation as
the rules of court does not mention arbitration as part of the function of the centre.”” Order 24,
Rule 2 of the NICN Rules provides that upon receipt of referral, the registrar, the registrar of
the centre shall set the matter down for conciliation or mediation. The National&dustrial
Court of Nigeria Alternative Dispute Resolution Rules, 2015 further defines Qo include
mediation or conciliation conducted at the centre.”® Thus, applying the ir&gy of expressio
unis est exclusio alterus,”® arbitration is not covered by the ADR e of the NICN, the
court can only refer to arbitration by appointing an arbitrat honis an officer of the court
and whose decision is binding on even the court and mad indings of the court.'®
S
O

The panel's arbitral authority is restricted to@ disputes because the arbitration at this stage

3.1.4.2 Conduct of Arbitration at the IAP

is a statutory arbitration resulting fri’)\ﬁrovisions of Section 9(2) of the Trade Disputes

Act. The Minister may refer @sagreemen‘t to the Industrial Arbitration Panel under
[ ]

Section 4(2)(a) of the A% }101

The beginning {? | hearing in a labor dispute starts at the IAP.!%? The chairman, vice-
a

chairman, a%
O
\/QJ

east ten other members of the Panel are selected by the Minister as

%6 Order 24, Rule 1, National Industrial Court of Nigeria (Civil Procedure) Rules, 2017.

%7 Ibid, Order 24, Rule 2.

%8 Order 2, Rule 2.

9 The express mention of a list is to the exclusion of all other things not contained in the list.
100 Section 32 (3), National Industrial Court Act, 2006.

101 See Section 9 (1), Trade Disputes Act.

102 C. C. Obi-Ochiabutor, Trade Disputes Resolution under Nigerian Labour Law, Nigerian Juridical Review,
(2010) 9,77.
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members of the panel for the purpose of adjudication, with the exception of two members

who are each nominated by the parties who represent their particular interests.

103

It is clear that the panel’s jurisdiction is solely derived from reference by the minister upon

the conditions as follows:

ii.

iii.

When a mediator has been chosen by the parties under Section 4 (2) of the Act,

105

yet the dispute is not resolved;!% Q\

Where conciliation under Section 8 fails;

When the minister by discretion choses to refer the disput e panel directly

The procedure adopted by the panel is a flexible one and whi:E @0@ of technicalities as

against the conventional court procedure, while perfo

powers to:

ii.

1il.

1v.

functions, the panel has the

Request that any person provi@ﬁfomaﬁon on the dispute that has been

referred to it, . ,\%

Compel any person to @uce documents necessary to the hearing in order to
[ ]

examine such. Q\A

proceed in th&\absence of a party who has been duly summoned, or served with a

noti@ﬁar

A@it or exclude the public, or the press, from any of its sittings.

\&&Give all the instructions and do all the actions that are required or practical for

handling the problem at hand quickly and fairly.!%

103 Tbid, Section 9 (2).

104 Section 9 (1), Trade Disputes Act.
105 Section 8, Trade Disputes Act.

106 C. C. Obi-Ochiabutor, op. cit. 79.
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Although binding, the award of the panel may be objected to and where this is done, the
minister may refer the dispute to the National Industrial Court of Nigeria in accordance with
Section 14. As a matter of law, the panel’s award is to be submitted to the Minister who may
return same to the panel for a re-consideration, this factor may rob the award of its
independent nature and degrade it to a mere recommendation.'””Meanwhile, by the provision
of Section 254C of the Constitution, the parties may appeal directly to the Nationa&ustrial

Court of Nigeria without having to object to the minister.!% QQ

The conduct of arbitration before the IAP can be discussed under the fo&ggf:ategories:

O
Q
QO

3.1.4.3 Commencement of action &Q

The point had been made that it is the mﬁs\\@rgho has the power to refer disputes to the

panel. Upon receipt of the reference, T@)el has the duty of serving a hearing notice on the

parties requesting the claimant t@k a memoranda,'” statements on oath of witnesses and
.

copies of documents sou \be relied on. The memoranda shall containing (a) statement of

fact (b) names of parties (C) points in disputes (d) remedies sought. The hearing notice to be

served by the panel,here can be done by delivering it to the residence or business place of the

addressee

\/QJ

197 Ibid, 78.

108 E. O Wingate & P. N Okoli,” Judicial Intervention in Arbitration: Unresolved Jurisdictional Issues
Concerning Arbitrator Appointments in Nigeria”, Journal of African Law,65 (2), 2021, p. 233.

109 Article 16 (1), Industrial Arbitration Rules, 2021.

110 Tbid, Article 2 (1).
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The claimant therefore has to file this process not later than three days to the hearing of the
arbitration.'!'! Upon filing the memoranda, the defendant is by Article 17, Rule 5 (1) obliged

to file a statement of defence replying to the claimant’s memoranda.

The conduct of arbitration at the IAP is regulated by the Industrial Arbitration Rules, 20212

made by the minister of labour in accordance with Section 37 (2) of the Trade Disputes Act.

3.1.4.4 Quorum and Duration Q\

By Article 21 of the Industrial Arbitration Rules, the procedure of the I Qummary in
nature as the award as to be made within twenty-one days from xriod of filing the

claimant’s memoranda till the grant of the award.!!* However, th el may seek extension

Q

In any arbitration procedure before the panel, the %@[&s required by Section 9 (4) (a), (b)

and (c) of the Trade Disputes Act may be; \Qrb

of time by leave of the minister.!!*

a. A single arbitrator who must B@nber of the IAP
b. A single arbitrator ass1s&®sassessors

c. The chairman or s@mrman of the IAP with one or more arbitrators nominated by

the parties frorh mémbers of the IAP.!'!

Meanwhile,éh he panel is presided upon by a sole arbitrator and the arbitrator dies or
any Vac@occurs for any purpose, the arbitrator will be replaced and the process has to
startéﬁovo. However, where there are more than one arbitrators presiding over the matter,

the one whose position becomes vacant shall be replaced and the matter may either continue

111 1bid, Article 17.

112 gee Article 1, Industrial Arbitration Rules, 2021.
113 1bid, Article 21.

114 Tbid, Article 26 (1).

115 Tbid, Article 6.
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or may be heard de-novo depending on the decision of the tribunal on the application of

either party.'!¢
3.1.4.5 Evidence and Hearing

In arbitration conducted by the IAP, establishment of cases proceed upon the basis that “he
who asserts must prove” and as such, it is for he who alleges the existence of a fact to prove
same.''” Also, in taking evidence, the panel has the liberty to either be b by the

provisions of the Evidence Act, 2011 or not,''® this means that the rules g@ panel the

discretion to apply its own rules of evidence. :’\

In order to save the time of the panel, the rule allows the Ein%adopt the frontloading

system where the evidence of witnesses any be in on oath and frontloaded

beforehand.'!?

\
O
’Z}b

116 1bid, Article 10.

17 1bid, Article 22 (1).

118 Tbid, Article 22 (3) and (4)
119 1bid, Article 22 (7).
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3.1.4.6 Enforcement of Awards

The IAP's enforcement of the judgment against the party in breach is incredibly lax.'?° This is
because, unlike the formal Court, which has a planned and workable system of executing any
judgment of the court, the award rendered by an IAP is distinct from that.Enforcement can be

carried in the following ways:

a. By cooperation of the parties, in particular the party who initiates the . The

judgment is enforced if he does everything he is required to do by t@ of appeal,

if he so desires to challenge the judgment.!?! :’\

In the case of a contempt, the victorious party may enforce t:eﬁl under the Sheriff and
Civil Processes Act!??> wherein the judgment creditor see@ eave of the court to execute
the award. In this case, the execution of the defen a%' be carried out by the court bailiff.

Because he disobeyed the IAP's ruling, the iud debtor could possibly face a contempt

proceeding. \

3.2 Institutional Framework C)

This sub-heading study%@ith the bodies that are created by law and it shows that the
Nigerian legal framework recognizes the possibility of the settlement of labour disputes by

means of arbitr@These bodies include;

O

ébe National Industrial Court of Nigeria

1.

11.\/ The Minister of Labour.

120, C. Obi-Ochiabutor, op. cit. 82.
121 1bid, 82.
122 CAP S 16, Laws of the Federation of Nigeria, 2004.
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3.2.1 The National Industrial Court of Nigeria

National Industrial Court of Nigeria is a creation of Section 254A of the Constitution,'? this
provision vests the court with the status of a superior court. Hitherto, the NICN was an
inferior court under the repealed Section 20 of the Trade Disputes Act.2014'?*Industrial
relations law and practice prior to the enactment of the Trade Disputes Decree and

specifically before 1968, were based on the non-interventionist and voluntary mg&of the

British approach. QQ

The Trade Disputes Act, 2014 (Arbitration and Inquiry) Act contai@@ legal framework
for trade dispute resolution. By the then Trade Disputes (Arbitraty d Inquiry) Act which
was initially passed in 1941, the Minister of Labou iven authority step in if

negotiations had failed through conciliation, formal inve'ggation, and arbitration.'?

O

The present jurisdiction of the National Indus ourt of Nigeria to conduct arbitration

"N

proceedings in labour matters can be trac XItS general jurisdiction under Section 254C of
the Constitution.'?® Section 254C \05\%) vests exclusive jurisdiction on the National
Industrial Court of Nigeria ove@%‘natters related to labour and industrial relations. Section
254C (1) (a) and (b) fo@%ce, have provisions vesting the NICN with the jurisdiction to

hear all matter;’@ to employment, trade unions, industrial relations and workplace

matters like welfate of workers and their condition of service. Subsection 1 (b)'?’ further
vests th@faN with the jurisdiction to hear matters arising from the Trade Disputes Act,

Trad%ﬁion Act, Employees’ Compensation Act and other Acts which have similar objects.

123 CFRN, 1999.

124 Decree No. 7 of 1976.

125E . E Ekanem& B. J Ekanem, An Analysis of the Jurisdiction of the National Industrial Court of Nigeria as a
Court of First and Last Resort in Civil Matters, Journal of Humanities and Social Science, (2017 ), 22 (4), 59.
126 CFRN, 1999.

127 1bid.
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Specifically, Section 254C (1) (j) vests the NICN with the jurisdiction to entertain matters

relating to the interpretation of;

1. Collective agreement
il. Award in respect of an arbitration tribunal which relates to a trade dispute or trade
union dispute.

1il. Terms of settlement of any trade disputes \

The proviso to Subsection (3) further vests appellate and supervisory j(i;@ion on the

NICN over an arbitral tribunal, Subsection (3) therefore, empower NICN to establish

Alternative Dispute Resolution centres within the court premis is is in line with the
settlement of labour disputes being the major jurisdieti f the court although, the
jurisdiction the ADR centre does not extend to arbltr as it is limited to mediation and

conciliation. 6

In all, the jurisdiction of the NICN in lab@lon arbitration cases are as follows:

1. Interpretation and Ap li&gam of Arbitration and Settlement awards done outside

the NICN ADR @

il. Appellant % erv1sory jurisdiction over arbitration process outside the court.

1il. Ori né§9ﬂ

@ by a judge of the court in matters already subjected to litigation.

tration jurisdiction through the appointment of an arbitrator of the

i\\;bArbitration by reference from the Minister of Labour as in the Trade Disputes

Act.!®

It will be added that the jurisdiction of the NICN as it relates to labour union relations and

other disputes are exclusive and although, being a court of coordinate jurisdiction with the

128 See also, the National Industrial Court of Nigeria Act, 2006.
129 Section 14 (2), Trade Disputes Act.
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High Court of States and the Federal High Court, it is only the NICN that has original
jurisdiction in this regard. Because of section 254C (1),"3° the other High Courts cannot
exercise their jurisdiction concurrently or share it with them in the same position of authority
or power. The phrase "exclusive jurisdiction" is defined in the Black's Law Dictionary as "a

court's power to judge an action or class of actions to the exclusion of all other courts."!3!

Based on the aforementioned, the rulings of the Supreme Court of Nigeria in tb%ses of
Attorney General, Oyo State v. National Labor Congress and National Uni(@lectricily
Employer & Other v. Bureau of Public Enterprises,' which tr&d the NICNs
jurisdiction and put it on par with the jurisdictions of the Federal Hi ourt, the State High
Court, and the High Court of Federal Capital Territory, Aave been declared invalid.
The current jurisdiction of the NICN is unique to it an @ot be shared with other courts,
according to the combined effects of section 7 of t@N Act, 2006 and section 254C (1) of
the Constitution (Third Alteration) Amend t, 2010. This is to say that the prior to the
third alteration of the Constitution in@s the High Court of states and the Federal High
he@&qﬁg\ur—related matters but upon the promulgation of the

Court had the jurisdiction to
[ ]

third alteration, no other co@ept the NICN has such jurisdiction.

The Supreme an.\j&ently upheld the NICN's exclusive jurisdiction over labor-related
issues in ge r@ the master-servant relationship in particular. According to Section 254C
of the 1 ;onstimtion (as amended), the NICN has exclusive jurisdiction over issues

origin&ﬁg from employer-employee relationships, the Court concluded in Coca-Cola v. Mrs.

Titilayo Akinsanya.'*’

130 CFRN, 1999.

131 B.A Garner, The Black’s Law Dictionary, (9" ed. USA: Thompson Reuters), 927.

132(2010) 7 NWLR (Pt. 194) 538.

1332017) SC/542/13. Judgement was delivered by the Supreme Court on Friday, 30th June, 2017.
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3.2.1.1 Procedure and Practice of Arbitration at the NICN

The procedure for conducting arbitration in the National Industrial Court of Nigeria is not
spelt out under any rules as against mediation and conciliation which is contained in the
National Industrial Court of Nigeria Alternative Dispute Resolution Rules. The civil
procedure rules of the NICN only allows the judge of the court to refer labour matters to
arbitration by appointing an arbitrator who is an officer of the court and whose dismn is

binding on even the court and made the findings of the court.!3 QQ

Since the decision of the arbitrator will be binding on the court as if i the decision of the
court, it is submitted that the arbitrator may be guided by th% of international best
practices and labour practices since the Order 23 Rule 4 ICN rules allows parties to

cite such rules before a judge where the rules of the c oes not have any provision for a

particular matter. b’b
3.2.1.2 Enforcement of Awards at the }N

N\

Enforcement of a court’s Judgment(éart of the inherent jurisdiction of any court, it has been
pointed out earlier that the * of the arbitrator appointed by the court is binding on the

court. Thus, in the enfor nt of awards, the following provisions are applicable;

1. 0 the National Industrial Court of Nigeria Act, 2006 which empowers
'B‘ ourt to enforce its own judgment to the extent of committing defaulters on

\/Qcontempt.
il. The Sheriffs and Civil Process Act which allows judgment of court to be enforced
by judgment debtor summons, writ of execution and other means of enforcing

judgments.

134 Section 32 (3), National Industrial Court Act, 2006.
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This chapter further investigates the question as to what extent is arbitration applicable in
labour union disputes. This chapter therefore, discusses issues like arbitrability of labour
union disputes, the arbitration process in labour union disputes, bindingness of awards in
labour union disputes, the enforcement procedure in arbitration awards, arbitration and
other means of settling labour disputes, challenges of arbitration in the settlement of

labour disputes. \
3.2.2The Roles of the Minister in Labour Union Arbitration QQ

The minister in this case refers to the minister of labour and produ'QﬁQ135 the position of
the minister is a creation of Section 147 (1) of the Constitutio ich provides that the
President of the Federal Republic of Nigeria has the p establish such numbers of

ministries manned by ministers of the government of ederation. In a very short term, the

roles of the minister in relation to labour dispute@raﬁon are;

1. Apprehension of disputes S
il. Referral of disputes to t ,\'o the NICN

iii.  Review of the IAP’\QQMS
iv. Promulgatio@ Industrial Arbitration Rules

Under the Tra@s Act, the Minister is saddled with so many responsibilities which
come with a@l of discretion. The roles of the minister proceeds from the apprehension of a

labo@lte up to the period of the settlement of same.'?’

The Trade Disputes Act, Section 4, gives the Minister of Labour and Productivity the

authority to investigate a trade dispute, name a conciliator, or submit the matter to the

135 Section 48 (1).
136 CFRN, 1999.
137 M. K Adebayo & S. Olokooba, “Employment Disputes and Industrial Relations in Nigeria: The Role of

Alternative Dispute Resolution”, Kampala International University Journal of Humanities, (2008), 3 (1): 123—
137.
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Industrial Arbitration Panel.'*® The Minister will send the matter to either the Industrial
Arbitration Panel (IAP) or the National Industrial Court if the mediator chosen by the

employer and the employees is unable to resolve the conflict within 14 days (NIC).!*

Also, where parties have explored mediation in the settlement of disputes but the
disagreement is not resolved within seven days of the mediator's appointment, it must be
notified to the Minister by one of the parties within three days of the end of theﬁen—day
period.'* The report must be in writing and list the disagreements between ths as well

as the actions they have already made to seek a settlement. /\

The Minister may designate a suitable individual to serve a% nciliator in order to
accomplish settlement.!*! This person will look into the,ei stances and reasons of the
disagreement and work to resolve it through negotiaQQ with the parties. If this issue is
resolved within seven days of the conciliator’ %fnbointment, he or she must notify the
Minister and send him a memorandum outm\\gthe details of the agreement that was signed

by all parties.'*? ; @
&

But if a resolution to the e@% cannot be achieved in that time, the conciliator must
immediately inform th@er of the situation as well. The Minister must refer the dispute
to the Industrial @m Panel for resolution within 14 days of receiving the report.'** The
panel will be, made up of a chairman, a vice-chairman, and at least ten other members,
includir%riglviduals who will represent the interests of the employer and the employees,

respectively.'** The arbitrator will draft and issue the arbitration tribunal's decision. The

138 Trade Disputes Act.

139 Ibid, Sections 9 and 14.

140 1bid, Section 6.

141 Tbid, Section 8.

1421bid, Section 8 (3).

143 M. K Adebayo & S. Olokooba, op. cit., 133.
144Section 9 (2) (a) and (b), Trade Disputes Act.
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award must be made within 21 days of its constitution, unless the minister grants a longer

grace period. The Minister will immediately receive a copy of the award after it is made.!'#

The Minister will arrange for the parties or their representatives to receive a copy of the
award. In the announcement outlining the awards. If either party disagrees to the award notice,
that party must notify the Minister of their objections within seven days. Upon receiving the
notice of objection, the Minister may, if he so chooses, refer the award back to t ribunal
for further review.!%® If the Minister does not receive a notice of dlsagre@ with the
decision within the timeframe and in the way specified, the Minister Qsﬁle a notice in

the government gazette confirming the award, and the award w @\ be binding on the

parties. 0

It is clear from the foregoing that the role of the mifister spans through all the stages of
labour union dispute resolution, in essence, it cg@smd that the role of the ministers are as

follows:

i Apprehension of labour- ﬂ%@sputes
ii. Reference of d1spute§%rbltratlon and conciliation

iil. Receiving t@ from arbitration panel except the arbitration processes
cond{i\@ﬁhe National Industrial Court.

1%51bid, Section 9 (6).
146M. K Adebayo & S. Olokooba, op. cit. 134.
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CHAPTER FOUR
4.1 Arbitrability of Labor Union Disputes

Arbitrability refers to the fact that a matter can be a subject of arbitration. It also refers to the
ability to resolve and provide a lasting solution and the ultimate resolution of labor union
disputes, most especially cases where a neutral third party mediates or arbitrates to make a
binding solution to the lingering disputes. Ezejiofor explains that disputes that ca; ferred
must be justiciable issues which can be tried as civil matters.!4’ These inc matters in
dispute about any real or personal property, disputes as to whether contrast has been breached
by either party thereto, or whether one or both parties have b charged from further
performance thereof.'*A matter may be arbitrable if the @or general law allows same
to be a subject of arbitration.!* It has been stated earli@l‘as study that it is not all matters
that can be subject to arbitration,'>® the arbitrati cedure is usually applicable in matters
of private law. In certain public matters, the\}\\gvill not allow disputes to be capable of being
settled by arbitration, for instance, by.®f the Federal Inland Revenue Service Act!®!' and
the Constitution,'>? the Fedgr&@}l Court has the exclusive jurisdiction to hear matters

relating to payment of L@@ such, cannot be subject to arbitration.

Statutorily, the Er& isputes Act, being the applicable law in labour union disputes makes
n&"o

trade disput%

Section @he Trade Disputes Act which allows the minister of labour to refer disputes to

f the matters that can be subject to arbitration. The provision is found in

arbitration.!33,

147 See Ezejiofor G, The Law of Arbitration in Nigeria, (Longman Publishers, 1997), p. 3.
148 Ibid.

149 For instance, labour union matters are arbitrable by virtue of the Trade Disputes Act.
150 Chapter Two, ante.

151 Federal Inland Revenue Service Act, 2007.

152 Section 251 (1) (b), CFRN, 1999.

153 CAP T8, Laws of the Federation of Nigeria, 2004.

44



4.2 Bindingness of Arbitral Awards in Labour Union Disputes

The law does not make any special provision for the enforcement of arbitration awards in
special kind of disputes except in the usual manner of enforcing arbitration awards generally.
This study had earlier undertaken the study of enforcement and recognition of arbitration

awards.

Once made, an arbitral award made in pursuance of the Trade Disputes Act or th diction

of the National Industrial Court is binding on parties and recognized by(l‘@urt for the

purpose of enforcement. ’\
O

Arbitral awards made by the Industrial Arbitration Panel is bi din% the extent that it is not
reviewed by the Minister who may refer the matter back dustrial Arbitration Panel or
the National Industrial Court.!>The law in relatio @b , provides for criminal liability for
disobedience of an arbitral award.!> Section % ) makes it a criminal offence for any
person who fails to comply with the argt'}vards of the IAP.!%¢

The law further provides that u C')\onviction, where the offender fails to comply, the
offender will be liable to 1@ fine daily.!>” In the case of arbitral awards made by the
National Industrial Co it is apposite to state such awards will have effect like a
conventional _]L\(g.%(&t the Court and Section 10 of the National Industrial Court Act, 2006

empowers tléourt to commit for contempt, any trade union or person who does not comply

With%@bision of the court.!>®

154 Section 14 (1), Trade Disputes Act.

155 Section 14 (4) (a) and (b), Trade Disputes Act.

156 Once convicted, the person shall be liable to fine of N200 (Two Hundred Naira) or imprisonment for a
period of six months but where the offender is a corporate organization, the offence attracts a fine of N2, 000,
000. 00 (Two Million Naira).

157 Tbid, Section 14 (5).

158 National Industrial Court Act, 2006.
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4.3 Comparison between Arbitration and other Conventional Dispute Resolution

Means

It has been stated earlier that the common means by which employees in Nigeria demand
their dues form their employers are strike actions, litigation, lockout and other means which

have been described as having destructive effects.

The use of Arbitration as noted earlier in this study for the purpose of resolvin ispute
creates a form of flexible environment which is friendlier than the other ¢ @nal means
of dispute resolution.!>® An instance considered here is the recent sfrike action embarked
upon by the ASUU, this action created a great deal of hostility I&e the minister and the
Union, this led to the registration of another academic y the minister, this act of

registration was largely seen as a way by which the g ment tried to undermine the union

powers of the ASUU. !0 b’b
X

The aftermath of the strike was that the xrnmen‘[ initiated a “no work, no play policy
.

against members of the union wh&é%bied on the strike. Undoubtedly, the result of the
strike is destructive to student e academic journeys suffered setbacks during the strike,
the university teachers \@%o suffered.!®! Also, Arbitration creates an inquisitorial system
of dispute reso t@herein the parties are not necessarily seen as competitors unlike
litigation where the judge sits as an umpire in a procedure that appears like a football
com@%

In every labour arbitration process, the arbitrator has the power to appoint experts to give the
necessary opinions and make reports about special labour matters, this is however, not the

case in litigation as parties can only present an expert before the court since the court is only

159 M. K Adebayo & S. Olokooba, op. cit. 138.
160See Vanguard Newspaper, 5™ January, 2012, available at <Labour declares total strike Monday - Vanguard

News (vanguardngr.com)> last assessed on 30/09/2023.
161 Tbid.
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concerned with the facts placed before the judge.!®> The judge is not in the position to suo
motu appoint an expert for the parties since it will amount to filling the vacuum for the

parties’ case.

It is the attribute of law to be subject to certainty, thus, the legal system in Nigeria and other
common law jurisdictions operate on the basis of stare decisis. However, most of the
arbitration cases are not reported and as such, it is far from certainty. Thus, th%:t that
reports of arbitration procedures in labour-related matters are not reporte@ igeria is
submitted to either be as a result of its confidentiality or the poor usag&fg{ arbitration to

settle labour disputes. %Q

The procedure of conducting arbitration by the Industrial on Panel is such that makes
mockery of the quasi-judicial jurisdiction of the panelest, the parties are not afforded the
right to approach the panel except where the mini refers dispute, this is submitted to be a
negation of the principle of independence woluntariness. This is against the principle of
fair hearing where parties have accesé}ﬁrt in litigation whenever they have grievances as

expressed in the maxim “ubi @1 remedium” which means that where there is a wrong,

there is a correspondin@r.

The procedure Qi@by the initiation of disputes by the minister does not conform to the
principle oféperson not being a judge in his cause”, the government in Nigeria, is the
large% oyer of labour. It is therefore, not fair to place the power of review and referral of

disputes in the hands of the minister who is clearly an appointee of government.

Also, the rule of flexibility which the arbitration procedure used to enjoy in Nigeria has
turned out to be more of a litigation exercise since most of the arbitral bodies now enact rules

which resemble the High Court Civil Procedure Rules which accommodates lawyers during

162 Tndustrial Arbitration Rules.
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the procedure to tender lots of documents and arguments which take too much time and

eventually delay the whole proceedings.!6?

Another issue which serves as an impediment to the employment of arbitration in labour
union disputes is the fact that arbitration does not have an internal enforcement mechanism
like litigation where enforcement is inherent in the power of the court. The successful party in
an arbitration exercise is left with the option of applying for the leave of court to rce his
awards. It becomes more complicated in labour-union disputes where mos @%remedies
sought are declaratory in nature, the complication gets worse in an @gﬂn proceeding

where workers’ union gets a declaratory award against the gove@nd seeks to enforce

same with the instrument of the state. Q

Q

4.4 ADR methods of settling Labour Disputes in N’i§h

It would be seen above that strike actions and 1‘% ools used to exhibit labour disputes have
their destructive effects and may no.t bﬁ%ble of resolving the disputes. Examining the
Alternative Dispute Resolution prq&@}es provided for under the TDA, as amended, for the
resolution of trade disputes 11@;%@1. Negotiation, Mediation, Conciliation and Arbitration

are among processes ﬂ%& recognized by the TDA.!'®* Since the major focus of this
research work i@@on, it is pertinent to explain a bit of other processes.

4.4.1 Neg n

The %&'Step in any earnest attempt to resolve trade dispute is negotiation between the parties

to it, without the involvement of any third party.'®> As a result, the TDA effectively mandates

that, in the event of a trade dispute between employers and employees, the parties involved

1630, J Enyia & C.A Njong, “A Critical Analysis of Arbitration as an Instrument for Resolving Commercial
Dispute in Nigeria”, Journal of Arts, Literature, Humanities and Social Science, (2022), 82, 248.

164 Felix Amadi,Gogo Otuturu, “Alternative Dispute Resolution processes for the settlement of Trade Union
disputes in Nigeria: Lessons from South Africa”, Century Publications, England, united Kingdom,11 (2021) 30-
45.

165Thid p.7.
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shall first attempt to resolve the dispute through any agreed-upon means, whether as a result
of the terms of any agreement between organisations representing employers' interests and

organisations of workers or any other agreement.!'%

Discussions between the parties with the goal of resolving their disputes and arriving at a
settlement that will be advantageous to both of them characterize negotiation. Negotiation is
based on competing interests of the parties, as opposed to litigation, which i%ed on
opposing rights of the parties.'®” To obtain a collective agreement on both sube matters,
such pay, housing benefits, and other job conditions, and procedural c% “like grievance
or dispute resolution method, the parties essentially barter or negot @ﬁr interests. Dispute

resolution procedures and other measures for reviewing the @s and conditions that, if not

managed appropriately, may give rise to problems @pically included in collective

agreements'6? b’b
(&
4.4.2 Mediation @

According to the provisions of seci@dﬁ of the TDA, mediation is the involvement of a
third party, known as a media@%o is mutually agreed upon and chosen by or on behalf of
the parties with a view ﬂ@eaceﬂﬂ resolution of the dispute.'® The statutory requirements
make it plain t @ediator is a neutral third person who the parties mutually agree has
knowledge %e erience in labour and industrial relations concerns and who they mutually

desi@elp them settle their disagreement.!”?

186TDA s 4(1).

167 Felix Amadi,Gogo Otuturu, Alternative Dispute Resolution processes for the settlement of Trade Union
disputes in Nigeria: Lessons from South Africa, (2021) vol 11(2021) 30-45. Century Publications, England,
united Kingdom p.7.

168]bid p 7.

169TDA, s4(2).

170 Felix Amadi,Gogo Otuturu, Alternative Dispute Resolution processes for the settlement of Trade Union
disputes in Nigeria: Lessons from South Africa, (2021) vol 11(2021) 30-45. Century Publications, England,
united Kingdom, 7.
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4.4.3 Conciliation

According to section 8(1) of the TDA, conciliation is the involvement of a neutral third party
known as the conciliator, chosen by the minister of labour, in an attempt to resolve a trade
dispute. The conciliator in this situation is typically a senior labour officer, skilled in issues

relating to labour and industrial relations.!”!

In two circumstances, the Minister may send a trade dispute to a conciliator fi lution.
The first occurs when the parties are unable to resolve the conflict throught1on under
the direction of a mediator, and the second occurs when the Minis comes aware of a
trade dispute and, without first waiting for the conclusion of ar% al dispute resolution
procedures, appoints a conciliator to mediate the matt @\ the former situation, the
Minister is only obligated to communicate with the pafties or their representatives to notify

them that he anticipates a trade dispute and to t@ae the procedures he intends to take to

resolve it.!73 @

A conflict settlement must be reac@y the conciliator within seven days. A memorandum
containing the terms of setﬂe{@ signed by the parties or their representatives must be
forwarded to the Minis@%he conciliator if the dispute is resolved. The terms described
therein shall be @é{y on the employers and the employees to whom they apply as of the
date of signﬁgﬂ such earlier or later date as may be mentioned therein.!”* Any action that
Violates@ﬁttlement conditions outlined in the memorandum is unlawful for either party to

do 175

71TDA, s8(1).
1721bid, 5.7.
1731bid, s.5.
741bid 5.8(3).
75Tbid, s8(4).

50



However, if a settlement of the disagreement is not reached within seven days of the
conciliator's appointment or if the conciliator is unsuccessful in resolving the dispute through
dialogue with the parties, they must immediately notify the Minister of Labour.!”® The
Labour Minister must refer the matter to the Industrial Arbitration Panel for resolution within

14 days of receiving the report.'”’

4.4.4 Arbitration \

By the provisions of section 9(1) of the TDA, arbitration is the referral of dispute to
the Industrial Arbitration Panel by the Minister of Labour for resol ’ssgl accordance with

the Act's provisions.'”® In two situations, the Minister may subnii pute to the Industrial

Arbitration Panel (IAP) for resolution. The first occu 1 a conciliator assigned to

mediate the issue is unable to do so, and the second OQQQ when the Minister notices a trade
dispute and steps in by sending it to the IAP for @;wn. In the latter situation, the Minister
sends the dispute to the IAP for resolutior@ad of using any internal conflict resolution

procedures or a conciliator to resolveéﬁ;@

The IAP is a professional om&&ion created under the TDA, with a Chairman, a Vice-

Chairman, and at leasts® er members selected by the Minister of Labor. Two nominees
from groups re@%g employers' interests and two nominees from groups representing
tS

workers' inteﬁ 180

The Kh}%han of the IAP shall appoint an arbitration tribunal in accordance with the Act's

ust be chosen among the remaining 10 members.

provisions to arbitrate any dispute that the Minister refers to it for resolution. According to

the Act, an arbitration tribunal may consist of a single arbitrator aided by an assessor, a single

1761bid, s8(5).
771bid, s9(1).
1781bid, s9(1).
1791bid, s5.

1807hid, 59(2).
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arbitrator acting alone, or a group of arbitrators headed by the Chairman or Vice-Chairman of
the IAP and consists of one or more arbitrators chosen by the relevant employers and an

equal number chosen by the affected employees.!8!

The statutory requirements make it clear that while the members of the Industrial Arbitration
Panel are chosen by the Minister of Labor, the arbitration tribunal is chosen by the Chairman
of the Industrial Arbitration Panel. He is the only one who selects the arbitrators ﬁ%sputes

referred to the Panel.'®? QQ

The arbitrators should ideally be selected by the parties themselves. THisMfundamental idea is

supported by the Act, but only if there will be more than on% r. The Act gives the

Chairman of the Industrial Arbitration Panel complete a ‘@ to choose the arbitrator to

hear the case when the arbitration tribunal consists of a@le arbitrator.!%3

O

However, a single arbitrator sits with assessors ated in equal numbers by the parties to

the dispute from a panel of employers| aitd workers' representatives assembled by the
S \

Minister of Labour. A sole arbitra@s alone without the support of any assessors.!8* The

single arbitrator or sole arb1&atg$§ the case may be, must sign the award in any scenario. A

majority of the arbltratm%Qgroup will decide the award in that situation.!®®

The Industrial @ Panel's deadline to issue an award is 21 days, which must be taken

into conmde@o 186 The Act does provide for a twenty-one day extension, though, by the

\/QJ

1811bid, 9(4).

182 Felix Amadi,Gogo Otuturu, Alternative Dispute Resolution processes for the settlement of Trade Union
disputes in Nigeria: Lessons from South Africa, AJSS vol 11(1) 2021 30-45. Century Publications, England,
united Kingdom, 11.

183 Ibid p11.

184 TDA, s 9(5).

185 Ibid s 9(6).

186 [bid, s. 13(1)(a).
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Minister of Labor.!8” The Industrial Arbitration Panel is not required to act in a formal way

and is not constrained by the rules of evidence.!®?

The arbitration tribunal's decision is not publicised and is not disclosed to the parties involved
directly. Instead, it is relayed to the Minister of Labor, who will then inform the parties.'® In
National Union of Hotels and Personal Services Workers v. National Union of Food,
Beverage and Tobacco Employers,'® the applicant union argued that this was a %ion of

sections 36(1) and (3) of the Constitution. QQ

The National Industrial Court ruled that an administrative body that resembles a court of law,
such as the Industrial Arbitration Panel, is not covered by the proyi of section 36(1) and
(3) of the Constitution. According to section 36(2) of the nstitution, the decision of a
quasi-judicial administrative body other than a court Of@ regarding the rights of any person
shall not be invalidated if the decision is not fin, Q’anlusive. In the case of the Industrial
Arbitration Panel, the fact that its decisioﬁ}\g not given in public and are subject to the
approval of the Minister of Labour i@rdance with this provision. As a result, the Court

held that the process does not @: on the section 36(1) and (3) of the Constitution on the

provision of the right tc@@aring.191

Upon receiving @d, the Minister has two options: either notify the parties of the award

and outline % dline for objections, failing which the Minister may confirm the award.!*?

187 1bid, s. 13(1)(b); see also The Provost, College of Legal Studies, Yola v. NASU (2012) 29 NLLR (Pt. 82).
34, 87 (Kanyip PJ).

188 Trade Disputes Act 2004, ss. 36 and 37.

189 TDA, s. 13(1)(b).

190(2004) 1 NLLR (Pt. 2) 286.

191 1bid, 303.

92 TDA, s. 13(2).
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Alternatively, he may delay his authority to confirm the award until the tribunal has had a

chance to review it and remit it back to him for reconsideration.!'®3

A decision made by the Industrial Arbitration Panel, however, cannot be formally withdrawn,
overturned, or annulled by the Minister. In Abdul-Raheem & Ors v. Oloruntoba-Ojo,"** the
appellants argued that the trial court lacked jurisdiction to hear the case involving the
dismissal of the respondent lecturers at the University of Ilorin who participated iﬂASUU
strike that interfered with exams because the Industrial Arbitration Pan@% already
considered the matter and rendered a decision in favour of the third ap;%l »the University
of Ilorin. The fact that an award was made by the IAP was not co by the respondents,
but they argued that the award had been suspended by the @ter of labour. According to
the Court of Appeal, the Industrial Arbitration Panel'& d cannot be legally rescinded,

overturned, or annulled by the Minister of Labor. ", ’b

O

The parties have seven days to object to\@ward after receiving notice of it from the
Minister. The Minister must issue a é%@ion confirming the award in the Federal Gazette
if there are no objections. Tlle @\will only become enforceable against the employers and
employees to whom it a @s of the award date or any earlier or later date that may be

specified in the ayvg&lce it has been confirmed by the Minister.!

However, t ster is compelled to send the matter to the National Industrial Court for
resoluti@ notice of objection to the award of an arbitration tribunal is provided to the

Minister within the time frame and in the manner stated in the notice.'®’

4.5 Prospects and Challenges of Labour Dispute in Nigeria

193 1hid, s. 13(3).

19412006] 15 NWLR (pt. 1003) 581.
195 (2006) 15 NWLR (Pt. 1003) 581.
19 TDA, s. 13(4).

197 Tbid, s. 14(1).
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The point has been made that labour disputes affect every sector of the economy and as such,
the impact of the dispute is ubiquitous, this means that labour disputes have impacts on the
economy, the judiciary, the health sector and all other sectors of the country. Industrial

disputes, notably strikes, are becoming commonplace.!”®

There is not a single industry that is
unaffected by the disagreements and industrial disputes brought about by the numerous local
and national unions.!” The fact that industrial crises is afflicting every sector of the conomy
shows that the nation's economy is slowly coming to a stop. This rising s requency

suggests that significant socioeconomic challenges are threatening the %@1 ation of the

Nigerian economy.?”® These can be found anywhere.

Labour disputes have both economic and non-economic cos@ the employer. In the public
sector, the citizens and residents of a state being benefi && of the public services rendered
by the labour force are primarily affected. For in@, during the periods when Academic
Staff of Universities embarked on strike @%mmonplace that academic activities are
suspended and students are prevente& having access to education, thereby, having
negative effect of the educat10na®§ r. As a result, Ofoele made the case in support of his
position on this matter that @ml activities like strikes might occasionally cause academic
calendars to be exten & aking it impossible for students to graduate on time.?! He also
asserted that w en a

situation arises, parents are required to go above and beyond with

their spendi ecause their earlier plans to have their children out of school may have been

impz%@%y the current circumstances.?%?

Another instance is the untold hardship which the common Nigerians are frequently subjected

to during disputes between the government and the petroleum workers union. A dispute in

1983 A. Fajana, Industrial Relations in Nigeria: Theories and Features Lagos: (Labofin, 2000), 32.
1991bid.

2001bid.

210foele, Management of Industrial Disputes (Aba: Meta Printing Co. Ltd, 1986), 34.

202 Ibid.
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May 2017 between ExxonMobil and the Petroleum and Natural Gas Senior Staff Association
of Nigeria (PENGASSAN) forced the suspension of days' worth of daily crude oil production.
Similar to this, Ogiewonyi of PENGASSAN alleged in April 2018 that 30,000 barrels of
crude oil products were lost daily within 12 days of arguments between Addax Petroleum
Development Nigeria Limited's employees and management. A recent disclosure by the
largest telecom company in Nigeria, MTN, asserted that the cost of an industrial c&ct was

$12 billion, which it said it lost in just four days of picketing in July 2018. QQ

The effects of an industrial crisis, which typically arise when employg% mployers are
unable to come to an agreement, are typically not advantageous t @conomy. Both local
and macro repercussions result from the effects.?®® The rs in the involved unions
experience a drop in welfare since they lose their imme @ncome and, consequently, their
market purchasing power. The firm whose emplo;@e on strike, however, loses the union
services and is consequently unable to ﬁJlﬁ\ er orders, which always has an impact on
their returns and profit margin. At.t& acroeconomic level, it causes a decline in the

production of goods and ser\:ice& %&C)\
N
¢
O
\/QJ

203 E.S.C Osabuohien, “Advent of Private Universities in Nigeria and Effects on the Endangered Species”,
International Journal of Research in Education,(2005), 2 (1 &2), 78-87.
204 Ibid, p. 83.
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CHAPTER FIVE
SUMMARY, CONCLUSION AND RECOMMENDATIONS
5.1 Summary

The central idea of this study is the analysis on Trade Union and Performance of Academic
Performance of Academic Staff Union of Nigeria. This is done by way of considering the
dispute resolution systems provided under the extant laws within Nigeria. It aQap raises
how labour disputes are resolved and settled between the Federal Republic QJ cria and the
Academic Staff Union popularly known as ‘ASUU’. The study@n& out the primary
legislations which serve as the enabling laws for the operati n%bour union in Nigeria

couple with the performance of the Academic Staff Unio eria. .

The study further examines the institutions empo@?y the law to administer the dispute
resolution procedure and the extent of thei %rs. The study also examines the binding
nature of the arbitration awards in, %n to labour disputes most especially in cases

between the Federal Government éé’@eria and the Academic Staff Union of Nigeria.

5.2 Conclusion QQ\

The focuses of this@ can be delineated as follows:
1. \%“ther the legal frameworks in Nigeria provide for a viable arbitration
\;bprocedure in the settlement of labour union disputes

il. Whether the arbitration procedure is capable of keeping up with the modern trends

of labour union disputes in Nigeria

On the first point above, it would be stated that truly, the Nigerian legal framework as

contained in the Trade Disputes Act, the National Industrial Court Act?>*> and the Constitution

205 CAP T8, LFN, 2004.
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of the Federal Republic of Nigeria, 1999%% make provisions for the initiation of arbitration
for the settlement of labour union disputes. Also, the law vests on the Minister of Labour, the
Industrial Arbitration Panel and the National Industrial Court of Nigeria, the powers to

administer the arbitration procedure in labour union matters.??

However, labour union disputes in Nigeria does not have a robust dispute resolution via the
use of arbitration processes, this may be due to the fact that most arbitration proc&res are

held in confidentiality as there is no known arbitration reports like the law re;@Qn judicial

decisions or that the parties involved do not just take steps to explore ;ﬁs tory remedies

before proceeding on strike and other industrial actions. %Q

Meanwhile, the Section 18 (1) (e) of the Trade Dis ct prohibits any group of
employees from proceeding on a strike action before Q@bour dispute had been decided by
any of the arbitral bodies created by law. This @@was upheld in the recent decision of

the National Industrial Court of Nigeria\@ederal Government of Nigeria & Anor v.

Academic Staff Union of Universitiesés%.

Consequently, it can be said\ %} arbitration procedure established by the extant laws is
viable and capable of resolving labour union disputes in Nigeria. However, the shortcomings
here is seen in t i\%' at the Trade Disputes Act does not afford the Industrial Arbitration
Panel of the dgdldent status which an arbitral body should have since its decisions are still

subject @rblew by the executive body (the minister).2%

On the second point, it will be stated that any modern day arbitration procedure should be
independent and should observe the principle of fair hearing, “nemojudex in causasua” which

means that a person cannot be a judge in his own case.

206 CFRN, 1999.

207 Trade Disputes Act.

208 (Unreported) Suit No: NICN/ABJ/270/2022 delivered on 21% September, 2022.
209 Section 13 (3), Trade Disputes Act.
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In most recent times, most of the labour union disputes in Nigeria are usually between the

government and the organized labour unions, it may therefore, be against the principle of

natural justice and modern day justice that the minister has the right to initiate the same

proceedings in which the government is a party.

5.3

Recommendation

It is important that the provision of the law be strictly adhered t. labour
organizations before industrial actions are employed. 0

The existing system of mandatory reporting and resolvin abour disputes be

substituted with voluntarily initiated conciliation and arb@ processes that are not
subject to the control of the Minister of Labour. Q

Trade dispute mediation and arbitration should@handled by a neutral, independent

body that has the authority to authorise ¢ rcial organizations that are qualified to
offer these services.?!? @
The review of the awards o P should only be limited to the appellate and

supervisory jurisdict.ionq%%‘he National industrial Court of Nigeria and not the
executive discreti o\he minister who will normally have vested interests in the
outcome qf,t&wocedure.

The ragg))lspute Act should be modified to provide the legal foundation for the

2& ation of private arbitration bodies, especially professional arbitration bodies

\leated by charter, in order to assist the new dispute resolution regime.

210 Felix Amadi,Gogo Otuturu, Alternative Dispute Resolution processes for the settlement of Trade Union

disputes in Nigeria: Lessons from South Africa,Century Publications, England, united KingdomJournals,
(2021)11 (1), 44
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6. The Trade Dispute Act should also indicate which conflicts, particularly those
involving employees performing essential services, must be submitted to binding
arbitration.?!!

7. Further studies may consider other statutory means of settling labour union disputes
since this will add to knowledge of ensuring that labour union disputes are settled in
accordance with the prevailing circumstances of the dispute.

8. Continuous education and enlightenment campaign must be initiated Q union at
all chapters’ level to change negative union members’ attit&&pwards union
activities. Q

9. Executive members must work together harmoniously-and ‘always pursue a collective
interest that can foster members positive attitudes @r s union course at all times.

10. There is the need for the establishment a‘@)ur Appeal Court in the industrial
judicial system in Nigeria that will ta er the role of the Court of Appeal as an

appellate court over labour un.i()s\rl<'§%cas.212
&
&
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Office Address: Odion Cinema, Oke Ado, Ibadan, Oyo,Statd
Phone No: 234(0)7032046111,08159021630
Email: deirvinsolicitors@gmail.com; ogunkunleomowgmi@gmail.com

Ogunkunle Omowumi is a solicitor and advocate (6f\the Supreme Court of
Nigeria with specialization in court room litigafion;=Arbitration, Mediation,
Legal solutions, legal evaluation and provision gf legal services in line with the
21 century advocacy skills. She also hasha dldir for human right advocacy,
criminal justice reforms and legal defen€p,for victims of human right abuses
especially as it pertains to hopeless indigents.

PERSONAL INFORMATION

Sex: Femalé

State of Origin: Qgbomoso, Oyo
State L.G.A: Q©gbomoso South
Nationality: Nigeria

Marital status; Married
Religion: Christian

PERSONAL SKILLS

> Good Analytical and Research skills

Ability to multi task, rise to challenges and work under pressure
Good interpersonal relations and communication skills
Proficient in the use of Microsoft office software application

Advocacy skill

vV V V V V

Alternative dispute resolution skill (arbitration and mediation)
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EDUCATION

2022
2015
2012
2007
2001

Lead City University, Toll Gate Ibadan, Oyo State
Nigerian Law School, Agbani Enugu Campus, Enugu State
Madonna University Okija, Anambra State

Providence High School, Ibadan, Oyo State

Goodnews Nursery & Primary School, Ibadan, Oyo Staté

PROFESIONALQUALIFICATION

2024
2023
2015

Institute of Chartered Mediators and Conciliation (ACMC)
Chartered Institute of Arbitration (ACIARB)
Bachelor of Law (BL)

ACADEMIC QUALIFICATIONS

2024 Masters of Law (LLM ) in piew

2015 Bachelor of Law(BL)

2013 National Youth Seryice)Corps(NYSC)-Discharge Certificate

2012 Bachelor of L&w(LLB)

2007 Secondary~School Certificate (SSCE)

2001 Primary=School Leaving Certificate(PSLC)
WORKEXPERIENCE
De- IrvifySolicitors (Great Chambers) December 2023 ....Date

Odidn Gihema, Oke Ado Ibadan, Oyo State
Position Held: Principal Partner

Web Solicitors Nov., 2022 - Nov., 2023
Inside St. Patricks Basorun, Ibadan, Oyo State
Position Held: Associate partner

0. K. Oyewale & Co., Oct., 2019 — Oct., 2022
Cooperative Building, Lebanon Street,
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Dugbe, Ibadan, Oyo State
Position Held: Head of Chambers

Ministry of Justice, Oyo State of Nigeria April, 2019 — August, 2019
Ibadan, Oyo State

Position Held: State Counsel

The Icon Law Firm, Jan., 2016 — March, 2019
AK Plaza, Agodi Gate Area, Ibadan, Oyo State

Position Held: Counsel Q\

PERSONALINTEREST (9
> Travelling ’\
> Research %Q
>  Reading 0
>  Meeting People Q
> Singing 6er
(e}

REFEREES: @

AVAILABLE ON REQUES .@
R
R

R
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