Chapter One
Introduction
1.1 Background to the Study

“A United and Strong Africa” stands as the Motto of the African Union. The African Union
which was formally known as the Organisation of African Unity (OAU) is a continental body
consisting of 55 member states located on the continent of Africa. The advent (@&kﬁican
Union can be described as an event of great magnitude. The AU was an .Lh‘cé@in the Sirte
Declaration in Sirte, Libya, on the 9" of September 1999, calling for the .$ tablishment of the
African Union. The bloc was founded on the 26" of May 2001 @% Ababa, Ethiopia, and
launched on the 9" of July 2002 in Durban, South Afpiu&%éfore the establishment of the
African Union (AU) the Organisation of African@)AU) was the continental body of
Africa. OAU was postcolonial Africa’s first cd@nt-wide association of independent states.
OAU was an intergovernmental organ%gn)established on the 25" of May 1963 in Addis
Ababa, Ethiopia, with 32 mgnato%‘kbvernments it became operational on the 13" of
September 1963, when the O % arter, its basic constitutional document, entered into force.

ly 2002 by its last chairman, South African President Thabo

It was disbanded on ;E
Mbeki, and repl\i y the African Union (AU)% Overall, the failures of the OAU

outwelghed%uccesses

@ had a mixed record. Its greatest success was in relation to decolonization, other
achievements included making significant contributions to the development of international
law, especially in the fields of refugee law and human rights law, where several important
treaties were adopted under OAU auspices, although in practice, progress was slow and
uneven. Arguably, its major failing was its inability to bring peace, prosperity, security, and

stability to Africa. The OAU was found wanting in its responses to the tyrannies and



kleptocracies ruining Africa, which was a deficiency that undermined its credibility. The
OAU was also considered incapable of meeting the challenges of globalization®. The absence
of an armed force like that of the United Nations left the organization with no means to
enforce its decision. It was also not willing to become involved in the internal affairs of
member nations prompting some critics to claim the OAU as a forum for rhetoric, not action.
Recognizing this, the OAU in September 1999 issued the Sirte Declaration, callin.g for a new
body to take its place. On the 9" of July 2002, this happened with the creation @l;e\African
Union. The African Union continues to this day to uphold many of the : rinciples of
the OAU*. Some of the key aims of the OAU were to encou.ra&)]{\tical and economic

integration among member states, and to eradicate colonialisrq@ﬁeo-colonialism from the

The inauguration of the AU was hailed as a positive-opportunity to firmly establish human

African continent.

rights on the African agenda. In the foll@a s, the AU's Constitutive Act, which was

enacted in 2000, indicates a signiﬁcar%@arture from the OAU Charter:

1. The shift from non-intwce to non-indifference, including the right of the AU to

. . ) .
intervene in its ma@;state’s affairs,
2. Explicit recc@i}lon of human rights,

3. Promo '@)f social, economic and cultural development,

@@proach based on human-centred development, and

5. Gender equality?.

The African Union has over a billion people and a landmass of around 29 million km? and
includes popular world landmarks, such as the Sahara Desert, Mount Kilimanjaro and the
Nile River, the largest city in the AU is Lagos, Nigeria, while the largest agglomeration is

Cairo Egypt. The primary working languages are English, French, Arabic, Portuguese,



Spanish, and Kiswahili. The African Union is made up of both political and administrative
bodies. The highest decision-making organ is the Assembly of the African Union, made up of
all the heads of state or government of member states of the AU. The Assembly is chaired by
Félix Tshisekedi, President of the Democratic Republic of the Congo. The AU’s secretariat,
the African Union Commission, is based in Addis Ababa. The AU also has a representative
body, the Pan-African Parliament, which consists of 265 members elected by the nat10na1
legislatures of the AU member states. Its president is Roger Nkodo Dang. C@‘Xohtlcal
institutions of the AU include: The Executive council, made up of forei }%@ters, which
prepares decisions for the Assembly; The Permanent Representa‘five oglmittee, made up of
the ambassadors to Addis Ababa of AU member states; an&@ Economic, Social, and

Cultural Council (ECOSOCC), a civil society consultatiif@gy.

This study focuses on the Human Rights fram % stabhshed by the African Union and

how effective it has been to the contl@

principles across member states. cb‘

More than any other in the history of the African Union, the past five years has

omoting and defending Human Rights

1.2 Statement of the Pro

witnessed d d division between the commission on Human and peoples’ Rights and
the states até prise the AU. The African Union has been critiqued about poor governance,

1mp®tatlon problems and rising security issues. It seems too, that citizens of member

states lack trust in the continental body.

Economic development remains the AU’s weakest area. The New Partnership for Africa’s
Development was supposed to develop a home-grown policy framework for sustainable

economic development. Its goals include eradicating poverty, promoting growth and



integrating Africa into the world economy. The AU’s inability to implement its economic

development framework remains an obstacle to achieving its goals.

The African Union has had a shaky two decades burdened with intertwined problems of
governance, external dependence and poor capacity. The continent has had a major history of
unconstitutional changes of government in various countries. The AU is facing funding

challenges; the African Union remains heavily dependent on external ﬁmdir}\ roits

operation. . QO

This study is addressing the extent to which the African union has been effective in its efforts
to maintain Human rights and its principles across its member sc\aééa the measures put in

place to ensure that these principles are being met. Q')&

1.3 Aim and Objectives of the Study \
The aim of this research is to study th&gﬁan Union’s Human Rights Framework and its

effectiveness to continental equalit)@ objectives are to:

1. assess the achievem th@ AU has actualized since its reform from OAU.

2. study the p@)}@l&ge from the OAUs policy of Non-interference to that of AUs

policyE 0‘%&],—indifference.

3. 1identify the roles of regional economic communities and non-state actors on Human

ths in African.

4. 1identify the effectiveness of the African Commission on Human and Peoples Rights
(ACHPR) and other African union specialized bodies on the promotion and protection

of Human rights.

1.4 Research Questions



1. What are the African unions achievements since the reform from OAU to the AU?

2. How has the policy change from the OAUs policy of Non-interference to that of AUs
policy of non-indifference contributed to Human Rights development in Africa?

3. What are the roles of regional economic communities and non-state actors on the
Human rights of the African?

4. How effective is the African Commission on Human and Peoples Right§ (ACHPR)

and other African union specialized bodies on the promotion and protect%}ﬂuman

rights? ,%\QO
. Qw

1.5 Significance of the Study &%'\
This research would enlighten its readers on the AU&ts means of promoting and
protecting Human rights and its combat again@ rights violations. It would also
attempt to express the effectiveness of th@onﬁnental equality. This research would
also benefit academics specializing in %'n rights, it would also provide contributions and

suggestions to advice govemm@ e level and also for the continental body to adopt.

The research would shine 4ight™on the African union’s works and efforts towards Human
rights promotion a@%ﬁon. It would make some reliable recommendations and way
forward for eQ\&ﬁican union and African leaders, and would also highlight and create
awareneS@n e protocols, policies and measures put in place by the African Human rights
bodie@r the promotion and protection of Human rights, and would not shy away from

criticisms to the African union.

1.6 Scope of the Study



The focus of this study is on the Human Rights framework established by the African Union
and how effective it has been to the continent in promoting and defending Human Rights

principles across member states.

This study would focus on the African Union’s effectiveness in fostering Continental
Equality as stated in the topic of this research especially in the area of Women and children
rights. This research would also enlighten its readers on the progress and success 01(‘656 AU
on its path to achieving continental Human rights conquest, and would also @%& how the
AU adopted the doctrine from Non-interference to Non-indifference. ‘%\

: Qw

1.7 Limitation of the Study Q’)&%’\

Every research has its own constraints, and this study @o exception. The research’s main
a

limitation was its reliance on secondary data. Pri ata from carrying out interviews or in
person on the African Unions efforts to@%motection and promotion of the Human
rights of all African citizen, which wowld have had a significant impact on the study’s

outcome, were not feasible. '\)Q)

ﬁ'»
1.8 Definitions of '@ 5’

Human Ri Quman Rights are rights inherent to all human beings irrespective of race,
sex, @ity, ethnicity, language, religion or any other status. These are rights that govern
how individual human beings live in a society and with each other, as well as their
relationship with the state and obligations that the state has towards them. Human Rights are
standards that identify and safe guide the dignity of all human beings.

Human rights are moral precepts or standards for particular types of behaviour and are
frequently safeguarded by national and international law. They are universal in the sense that

they apply everywhere and at all times.



Human rights are simply the rights we have because we exist as human beings, these rights
are not granted by any state. They are universal rights inherent to us all regardless of
nationality, sex, national or ethnic origin, colour, religion, language, or any other status. They
range from the most fundamental such as the right to life, to those that make life worth living,

such as the rights to food, education, work, health, and liberty.

Human Rights Violation: Human rights violation is the disallowance of basic f@ts to
which all humans are legally meant to have. It is the disallowance of thought ovement.
Individuals can violate these rights, so also the leadership or govemr@e government
most often belittles, marginalised the rights of individuals or gmﬂ\"%E\xamples of Human
rights violation are, Discrimination, Abuse of the death pena@ice brutality, War crimes,
Female genital mutilation, Child marriage and so o : 6

Violation of human rights means any action or 1 Wthh deprives an individual of any

of his or her legal rights, civil rights as art‘cu;l?@‘ federal or state law.

Universal Declaration of Human(@h (UDHR): The Holocaust and other WWII
atrocities prompted the creatiorwe Universal Declaration of Human Rights (UDHR). The
document outlines the h.@aghts that all people are entitled to such as freedom from
torture, freedom of &xpression, and the right to seek asylum. The UDHR, commonly referred
to as the inte %nal Magna Carta, extended the revolution in international law and was
usher @y the United Nations Charter on how a government should treat its own citizens,
which iS now a matter of legitimate international concern, and not just simply an internal
issue. It also claims that all rights are interdependent and indivisible. The influence of the
UDHR has been substantial. Its principles have been incorporated into the constitutions of
most of the 185 nations in the UN. Although a declaration is not a legally binding document,
the Universal Declaration has achieved the status of customary international law because
people regard it as a common standard of attainment for all nations and people.

7
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Chapter Two ) ®
&>
Literature Review . %

This chapter contains a review of literature relevant to the Afrjc@n&pn (AU), Universal
Declaration of Human Rights (UDHR), Human rights, Africa&%}lmission on Human and
Peoples Rights (ACHPR), African Court on Human zfr@e%oples Rights (ACtHPR), other
regional and international actors, mechanisms a@‘ and other relevant institutions and

their effectiveness to human rights equali(.o-ééh%,&frican continent, focus would be placed

on various aspects such as women ri , children’s rights, and minorities, among others.

This study describes how theqAfrican Union has established institutional mechanisms to

support its role in the prev 'o;\ of Human rights violation, its management and resolution,

particularly throug@@;’%blishment of its African Commission on Human and Peoples’

N
<O
e
2.1 nceptual Review

2.1.1 African Union

Rights.

The failed Organization of African Unity (OAU) has been replaced by the African Union
(AU), which is an intergovernmental organization with a regional focus. The Assembly of the
Heads of states and Government of the OAU implemented the constitutive Act that

established the African Union in Lome, Togo, on the 11" of July 2000. In order for the OAU



Constitutive Act to take effect, it had to be ratified by two-thirds of the OAU's member
nations. In May 2001, it was made a political and legal reality, and on July 10, 2002, it was
formally introduced in Durban, South Africa. The new international organization, whose
headquarters are in Ethiopia's capital city of Addis Ababa, is loosely modelled after the
European Union (EU). The OAU was first established in 1963 with the goal of fostering unity,
camaraderie, and global collaboration among newly independent African ne.ltions. The
organization, however, had difficulty achieving its stated objectives of raising ﬂ%'{g}{dard of
living for Africans. This was hampered by internal conflict and self-s V'. ds of state.
According to some critics, the OAU protected the interests of A.fricﬁhe\ads of state without

speaking of the real problems that plagued the continent!. @

The African Union (AU) was first advocated as a m rg.@%ﬁve entity to boost development
throughout the region by the then-dictator of éMoammar Gadhafi, in 1999. It was
believed that through promoting democra@)&de upholding human rights, and offering a
platform to address internal and regi @conﬂlct, the new AU would have the power and

capability to accomplish mea\'@economlc and political integration among its member

nations. @'\

In the topic of human rights, the AU developed a human right focus that is more explicit than
that of the @The importance of human rights was not strongly recognised under the
OA%@L which only made reference to UN charter and the Universal declaration of
Human "rights. Contrarily, the AU Act upholds the value of human rights through the
adoption of guiding principles like gender equality, the inclusion of African peoples in Union
activities, social justice, and peaceful coexistence of its member states, as well as respect for
democratic ideals, human rights, the rule of law, and good governance. Therefore, the AU has

taken on an institutional responsibility to ensure the effectiveness of human rights throughout

10



the African continent, in addition to the individual commitment of member states to

safeguard and guarantee human rights within their jurisdiction'.
The objectives of the AU are as follows:

1. To achieve greater unity, cohesion and solidarity between the African countries and
African nations.

2. To defend the sovereignty, territorial integrity and independence of its Me%%tates.

3. To accelerate the political and social-economic integration of the ¢ n@?

4. To promote and defend African common positions on issug% interest to the

. "

continent and its peoples. )\\a

5. To encourage international cooperation, taking‘ d E:Sfount of the Charter of the
United Nations and the Universal Declarati \nan Rights.

6. To promote peace, security, and stabi.lig}&the continent.

7. To promote democratic princi leQ'I;l\institutions, popular participation and good
governance. Q:b‘

8. To promote and protectN)uan and peoples' rights in accordance with the African
Charter on Huma %s).e\oples' Rights and other relevant human rights instruments.

9. To establish\the)necessary conditions which enable the continent to play its rightful
roled lobal economy and in international negotiations.

1 @romote sustainable development at the economic, social and cultural levels as

ell as the integration of African economies.

11. To promote co-operation in all fields of human activity to raise the living standards of
African peoples.

12. To coordinate and harmonise the policies between the existing and future Regional

Economic Communities for the gradual attainment of the objectives of the Union.

11



13. To advance the development of the continent by promoting research in all fields, in
particular in science and technology.
14. To work with relevant international partners in the eradication of preventable diseases

and the promotion of good health on the continent?,

QP
L&
2.1.2 Human Rights QO
Human rights are values, principles, or standards for particular Ilony%ﬂ\behaviour, and they
are safeguarded by both domestic and international law. Th@ typically considered as
absolute, fundamental rights that are "essential to all hu'n{&bemg”, regardless of age, ethnic
origin, geography, language, religion, ethnicity, of\%&er status. They are universal in the
sense that they apply everywhere and at a ’t'\\&%and they are egalitarian in the sense that

they apply equally to everyone. Since they™dre viewed as requiring compassion, upholding

the law, and placing a responsi@ndividuals to respect the human rights of others, it is

'}

generally agreed that they s%ﬂd not be taken away until certain circumstances are met and
| living persons, or indeed all living things, have the claim to

due process is follo()@%
human rights. Hu&&n rights can be enjoyed by anybody, regardless of who they are or what
country or ion they belong to. Included in the indication of universality is some
con@n of independent existence. People have rights regardless of whether those rights
are recognized by their country or culture's laws, morals, or traditions. This idea of
universality needs several qualifications, however. First, some rights, such as the right to vote,
are held only by adult citizens or residents and apply only to voting in one’s own country.
Second, the human right to freedom of movement may be taken away temporarily from a

person who is convicted of committing a serious crime. Third, some human rights treaties

12



focus on the rights of vulnerable groups such as minorities, women, indigenous peoples, and

children®.

A right is an entitlement that an individual has that lets such individual act in a certain way,
or that lets the individual demand certain treatment from the government, or that prevents
others from acting towards the individual in a certain way. A right affect what you are able to
do, and what other people can do to you. If rights are respected and enforced, they hégbuild

a society in which people can live safely and freely. It is imperative to note &?ery right

creates a duty”. ‘%\

Duty-bearers are those actors who have a particular obligation.o@bgnsibility to respect,
promote and realise human rights and to abstain from .hméghts violations. The term is
most commonly used to refer to State actors, bu -Stite actors can also be considered
duty-bearers. An obvious example is priva.lt%&e forces or rebel groups, which under
international law have a negative obli%} to refrain from human rights violations.
Depending on the context, individual as parents, local organizations, private companies,
aid donors and international inwns can also be duty-bearers®.

ﬁ'»

N

How can Human [@1)9Exist?
Human rights ﬁfg into existence is as a norm of national and international law which are
creat actment, custom, and judicial decisions. At the international level, human rights
norms exist as a result to the creation of treaties that have been turned into international law.
For example, human right is not held in slavery or servitude in Article 4 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms and in the
Article 8 of the International Covenant on Civil and Political Rights (UN 1966), human rights
exists because these treaties establish it. Human rights standards are recognized at the
national level as a result of legislative action, judicial rulings, or custom that is codified into

13



national law. For instance, the 13" Amendment to the U.S. Constitution forbids slavery and
servitude, hence the right against slavery is recognized in the United States. Rights are
referred to as human rights when they are enshrined in international law, but are more usually

referred to as civil or constitutional rights when they are implemented into state law’.

Undoubtedly, one method that human rights exist is through the enactment of national and
international legislation. Many people, however, have asserted that there are other 9{'@115. It
human rights exist only because of enactment, their availability is contingent &esﬁc and
international political developments. Many people have looked for a w‘a%kpport the idea
that human rights have roots that are deeper and less subject to @Sﬂiecisions than legal
enactment. One of the varying versions of this idea is that p@k@ue born with rights, rights
that are in some way innate or inherent to all human b@%ne way that a normative status
could be inherent in humans is by bein Q]—given. The U.S. Declaration of
Independence (1776) claims that people a@&é ed by their Creator” with natural rights to

life, liberty, and the pursuit of happinc%-%)n this view, God, the supreme lawmaker, enacted

some basic human rights?. \)Q)

The Catholic tradition tea@l?at human dignity can be protected and a healthy community
can be achieved only if human rights are protected and responsibilities are met. Therefore,
every pers Q fundamental right to life and a right to those things required for human

dece @rresponding to these rights are duties and responsibilities to one another, to

families; and to the larger society”.

Ascribing human rights to God's laws may grant them a secure status on a metaphysical level,
but in a society with such a wide range of cultures, it does not grant them a real sense of
security. There are many billions of individuals who reject the God of Judaism, Islam, and

Christianity. If you want to establish human rights on theological views, you must persuade
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individuals who do not believe in God or in the kind of god who prescribes rights that you
believe in. It can be more difficult to convince people of this than human rights. For practical
reasons, a much more secure status is provided through legal enactment at the national and

international levels.

Human rights could also exist independently of legal enactment by being part of actual
human moralities. All human groups seem to have moralities in the sense of~irﬁNative
norms of interpersonal behaviour backed by reasons and values. These m h%s contain
specific norms (for example, a prohibition of the intentional murder o‘@mcent person)
and specific values (for example, valuing human life.) If almol@&ﬁuman groups have

moralities containing norms prohibiting murder, these norr%%ld partially constitute the

human right to life. ,Q\Q

Although appealing, the idea that human right@mlversal moral standards faces significant
obstacles. Although the acceptability of h@ights has grown quickly around the globe in
recent decades, there is still no é) moral consensus on the subject. Human rights

declarations and treaties aim to}g?social norms rather than merely enumerating them.

-
Human rights can al 0@®ained by stating that they are most prevalent in authentic or
legitimate ethical)qli ks. Accordingly, asserting that there is a human right against torture
primarily ﬁ’%%at there are good grounds for thinking that torturing people is ethically
wro@ry situation and that safeguards should be put in place to prevent it. According to
this perspective, the Universal Declaration is an effort to create a morally justifiable political
system for the entire world. It was not just seeking to find an existing moral consensus; rather,
it was aiming to construct one that could be justified by extremely tenable moral and
pragmatic considerations. This strategy needs dedication to the objectivity of such

justifications. It holds that just as there are reliable ways of finding out how the physical
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world works, or what makes buildings sturdy and durable, there are ways of finding out what
individuals may justifiably demand of each other and of governments. One problem with this
view is that existence as good reasons seem like a rather thin form of existence for human
rights. But perhaps we can view this thinness as practical rather than a theoretical problem, as
something to be remedied by the formulation and enactment of legal norms. The best form of
existence for human rights would combine robust legal existence with the sort of moral

existence that comes from widespread acceptance based on strong moral é?:}'ractical

. Qw
&

2.1.3 The Universal Declaration of Human Rights @R)
D

The Universal Declaration of Human Rights ( is a breakthrough document in the
history of human rights. Drafted by ‘ep;r%ﬂt ives with different legal and cultural
backgrounds from all regions of the @ it is a set out for the very first time fundamental

human rights to be universally‘%)%ned. The Declaration was adopted by the UN General

Assembly in Paris on the 1 fDecember 1948 during its 183" plenary meeting?®.

The universal decl@i)n of human rights is one of the most translated documents in the
world, whi Qaeen translated into hundreds of languages and dialects from Abkhaz to

Zuh%@) R set a world record in 1999 for being the most translated document in the

world.

History of the African Human Rights System

The protection of fundamental freedoms and human rights has not always been regarded as a
top priority in Africa. During the colonial era, colonial occupiers frequently used
humanitarian, moralistic, and religious justifications for their occupations, but it is now

16



widely acknowledged that colonialism was largely motivated by economic exploitation of the
regions under the control of the various colonial powers. Their system had no time for the
acknowledgment and defence of human rights since doing so would undermine or endanger
its principal economic goal, which was the economic exploitation of the colonies. The
emphasis during the formation of the Organization of African Union was on the states rather
than the individual. Because of this, the OAU's main goals have been to maintain the

sovereignty and territorial integrity of its member states while also defendingé&a from

colonial oppression'!. ,%\QO

The African Charter on Human and Peoples Rights, often know«n)&*kse'Banjul Charter, was
adopted by the OAU, marking a turning point in the organiz@g%approach to human rights.
However, as stated in article 2/1/e of the OAU charter, '@f the OAU's goals is "to promote
international cooperation, having regard to th ﬁer of the United Nations and the
Universal Declaration of Human Rights‘.(.)\ﬁé\

therefore argue that the OAU Charter

attempts to address the question of hu rights by making reference to international human

right treaties, even though it is @ient“.

The Organization of Afrio@gi?y (OAU), was abolished when the AU was founded in 2002.
Regarding the advange %1‘[ of human rights, the AU Constitutive Act is viewed as marking a
substantial %nce from the 1963 OAU Charter. It has made a clear stipulation that
promoti @n protection of human rights will be one of the objectives of the union. The
Conﬁve Act of the new African Union now addresses some of the flaws in the OAU
Charter as a truly normative human rights framework. The Act has placed the promotion and
protection of human rights on the agenda of the regional body, states have a responsibility to
uphold the rule of law, foster democratic institutions, and protect the rights of individuals and
entire populations. Therefore, the AU has taken on an institutional commitment to ensure the
effective guarantee of human rights in Africa generally, in addition to the individual
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obligation of member states to ensure the guarantee of human rights within their jurisdiction.
In July 2002, the African Commission on Human and Peoples' Rights was created by the
Union to do this. The African Court of Human and Peoples' Rights was established, which
was a significant step in the development of the continent's human rights framework. The
establishment of a human rights court was not included in the original African Charter. The
Supplementary Protocol on the African ACHPR to the Establishment of an Africa.ln Court on
Human and Peoples' Rights, adopted by the AU in June 1998, entered into for%'{p\.lanuary
25, 2004, and was subsequently followed by a number of declarati .annventions

addressing specific areas and special categories of human rights ;%1.?5 those concerning
>
&
S
o3

The adoption of the Universal ‘%&étion of Human Rights (UDHR) by the United Nations

children, women, youth, and so forth!!.

International Human Rights Law

General Assembly on DeE ¢h 10 of 1948 bolstered the global human rights movement.
S

The Declaration, WQiCh

and nations" «l xlt fundamental civil, political, economic, social, and cultural rights that

written as "a common standard of achievement for all peoples

everyone@o be able to enjoy for the first time in human history. Over time, it has gained
widespread acceptance as the fundamental standards for human rights that everyone should
uphold. The UDHR, together with the International Covenant on Civil and Political Rights
and its two Optional Protocols, and the International Covenant on Economic, Social and

Cultural Rights, form the so-called International Bill of Human Rights®.

Since 1945, numerous international human rights treaties and other laws have been passed,
giving the body of universally recognized human rights legal status. At the regional level,
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several instruments have been established that provide specific methods of protection and
represent the region's unique human rights issues. Additionally, the majority of States have
enacted constitutions and other laws that explicitly safeguard fundamental human rights.
While customary law and international treaties make up the core of international human
rights law, other instruments including declarations, guidelines, and principles enacted at the
international level also play a role in the understanding, application, and advancement of this

body of law. The respect for human rights requires the establishment of the ml@w at the

national and international levels’. ,%\

International human rights law lays down obligations in whicheS Q)a'ﬁe bound to respect.
By becoming parties to international treaties, States assu C11;1>1gat10ns and duties under

international law to respect, to protect and to fulfil h m@ts.

1. The obligation to respect means th.at S%tes must refrain from interfering with or
limiting the enjoyment of human r@s\

2. The obligation to protect req) i'es States to protect individuals and groups against
human rights abuses, \)

3. The obligation to@?neans that States must take positive action to facilitate the

enjoyment ofibagic human rights!!.

Govemmeﬂ%\'ﬂmit to enacting domestic policies and laws that are consistent with their
com@s and responsibilities under international human rights treaties by ratifying those
accords. Mechanisms and procedures for individual complaints or communications are
available at the regional and international levels in cases where domestic legal processes are
unable to address human rights violations. This can help to ensure that global human rights

standards are actually upheld, put into practice, and enforced locally'2.
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The bout for the protection of Human rights continues, and the leading organization in the

forefront is the United Nations Organisation and lately the African Union'.

In the last decades, the African continent has been the stage of massive human rights abuses,
including genocide, war crimes and crimes against humanity, and is still prone to various

forms of intra-state violence.

The idea of African solidarity and unity was a long-held goal by intellectuals in@%ﬁican
diaspora and was based on the thought that Africa can only be free and 'p@%l power in
the world if it is united. The OAU Charter was essentially funct?c%and reflected a
compromise. Crucially, state sovereignty was enshrined as a st s@;}[ principle of inter-
African affairs. As a direct result, the OAU became an pe&@%& collection of states, mostly
led by tyrants, who refused to take any action if i h@(red the domestic affairs of other
members. The lowest point of the OAU .wasg%obably when Idi Amin of Uganda was
Chairman of the organisation, in the year @Xb 1976 which as a result was the height of his
dictatorship, a dictatorship that ende with up to 500,000 people dead, provoking a war
with Tanzania, in which Tam reacted by invading Uganda, the OAU denounced
Tanzania’s response as a ch?)f national sovereignty. Consequently, Tanzania was saddled
with the whole bill\for) ridding Africa of one of its more brutal and buffoonish dictators,
something whi Qrove Tanzania further into poverty. In fact, Tanzania did not fully recover

from Q@ts incurred by the war until Uganda reimbursed Tanzania in 20074,

Although the OAU played a role in the liberation struggles of southern Africa, its promises
were never realised, any criticisms of the OAU and which there is much to critique, has to be
placed within the international environment. African independence took place at the height of
the Cold War and independence was immediately constrained and rigidly placed within the

context of external machinations. Both Superpowers and its allies sought to manipulate
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Africa and actively supported one and other with no consideration of the developmental
consequences or effect this was to have on the African people and Africa as a continent.
Indeed, both the Superpowers and the ex-colonial masters vehemently disliked true African

unity, and all sort to weaken the continent!?,

In the late 20" century, it was clear that something had to be done. It was deemed that the
“trade union of the African heads-of-state” had to be reformed. In the postt\CO& War
environment, Africa’s problems were now perceived in a more limited regio text and
responsibility was shifted to Africans themselves. Since 1989, @ international
influence had been greatly reduced and its leaders decided that A}ﬁ\{%ﬁ\ﬁ\d to be more united
if it was to make its voice heard in the global economy. O%;%ated reason was that most
regions of the world were forging bigger economic bl}% d Africa did not want to be left
behind. Equally, in the euphoria that followed S@rica’s democratic transition, a feeling

[ ]
of “renaissance” led to various new initia@‘t
4

of the OAU with the African Union in %}1 )

continent, most notably the replacement

In relative terms, the AU iwoubtedly a step forward in achieving unity. African
governments have move %?rom the rigid stance that sovereignty trumps everything and
now recognize the Qlyof the AU to intervene in member states if war crimes, genocide or
crimes agains %nanity are occurring. The AU has become involved in peacekeeping
missi @Darfur and Somalia and it has taken a hard stance against coup d’états. Today,
countries where there are unconstitutional changes of government are suspended from
membership. Currently there has been over 10 countries who has had their membership
suspended such as Madagascar, suspended after the 2009 political crisis; Guinea-Bissau,
suspended after the 2012 coup d’état; and the Central African Republic, suspended after the
conflict in 2012-2013; Mali, Sudan and Guinea are still suspended after its most recent
activity of coup d’état which occurred in these various countries in 2021,
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2.2 Theoretical Review

According to R.J. Vincent, "human rights are the rights that every person has by virtue of his
very humanity." They are grounded in our appeal to human nature. Human Rights is a
dynamic concept. It is most commonly referred to as Fundamental Rights or Natural Rights.
The significance of Human Rights is derived from its name itself, rights that are necessary to

protect human lives. The cost of compromising such rights would be the death o%}an lives.

Many theories have been proposed in order to provide a solid foundad%;} understanding
the concept of Human rights, the Theory of Natural Rights for exa@sﬁtates that rights are

N
inherent to humans on their birth. &

N
)¢
Theory of Natural Rights . )ﬁ
\
As its name suggests, Natural Right %ﬂg ts which are born when human life is born.
Humans are the creators of nature. chg-existence of natural rights is inevitable, inherent and
inalienable. It is a natural right qf a man regardless of its gender, caste, color, or creed. This
right brings into exi @Qﬁ: most common concept in the law that all men are equal before
the eyes of the %{, and no one can be treated unfairly in any circumstance. John Locke
advocated this_theory affirming that natural rights were gifted rights to humans which cannot
be a@ed or taken away by the State. He also believed that humans are intelligent enough
to make decisions as per their conscious. Such rights can be asserted anywhere. Any

oppression or discrimination faced is a direct assault on the rights of humans.

2.2.1 Human Rights Notions
Human rights have different approach and can be in seen in different lights, here are some

concepts in which human rights can be perceived.
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Human Rights are Indeed Rights — Human rights are rights, to state the obvious. Most, if
not all, claimed human rights entail obligations or responsibilities on their recipients or duty
bearers. For the right holders, rights are focused on freedom, protection, status, or benefit.
The duties associated with human rights often require actions that involve respect, provision,
facilitation, and protection. Some legal human rights appear to accomplish little more than
identify important objectives and assign responsibility for their gradual ‘fulﬁlrrzen(t.b While
rights are often compulsory in the sense of imposing responsibilities on the%%%’ressees,
some legal human rights seem to do just that. Goal-like rights can of ¢ . N?2Qrgued to be
untrue, but it might be preferable to acknowledge that they repre.se‘n& freki but useful idea of
a right. Human rights norm might exist as: &%'\
o)

(D A common standard of real human morali ,@

(I) A moral standard that is substantiated by solid evidence,

(IIT) A national legal right that is s@ es referred to as a "civil" or "constitutional"

right, or (&6’
(IV) A legal right under m&ional law!®,
'\

Plurality of Human R@ If someone acknowledges the existence of human rights but
maintains that thQQQJnly one of them, this may make sense if they imply that there is one
overarching%gct right that results in a list of specific rights. However, it would be a very
revisiom rspective if this individual meant that there is only one particular right, such as
the right to free speech. Human rights address a variety of specific problems such as
guaranteeing fair trials, ending slavery, ensuring the availability of education, and preventing
genocide. Some thinkers support a very limited set of human rights while acknowledging

their diversity.
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Universality of Human Rights — Human rights may apply to all living things or to human
beings in general. There is no selection involved, one does not have to be a particular kind of
person or a member of some specific nation or religion to have human rights. Included in the
idea of universality is some conception of independent existence. Whether or not a person's
human rights are recognized by their nation or culture's laws, morals, or customs is irrelevant.
This idea of universality needs several qualifications, however. First, some rights .such as the
right to vote apply exclusively to adults who are citizens or residents of ﬂ%%ntry in
question. Second, if someone is found guilty of a major crime, thei 1. reedom of
movement may be temporarily revoked. Thirdly, several human 3‘1%\ aQ({ords emphasize the

rights of marginalized populations like women, children, indig@eoples, and minorities'.

Q

Human Rights Have High-Priority - Violation%&%n rights are "a grave affront to
n '

justice" and are concerns of "paramount importﬂa Human rights would not be able to

compete with other important factors liejkf’b

national self-determination, and natio d international wealth if they were not given high

| stability and security, individual and

priority. High priority does no@wwever, that human rights are absolute. Human rights
should be viewed as "resistant®to trade-offs, but not too resistant". Furthermore, different

human rights appe@a e different priorities. For instance, the right to privacy will

typically prevai n the right to life is at odds with it'>.
di§

People ca@

univerSal moral rights exist, but still have the same general idea of human rights. The idea

gree about which rights belong to which list of rights and even about whether

that what is right or good is merely what a specific society or ruling class believes is proper
or good at any given time but this has not satisfied many individuals. This anxiety has
sparked a search for universal moral principles that unite cultures and their leaders across
time and space. Political philosophers debated over these topics in heated discussions.

Despite the fact that successive intellectuals constructed a path leading to present human
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rights, people who opposed this approach also created a second lane. Those who believed that
rights could only arise from the law of a specific community and could not come from any
natural or inherent source opposed the development of human rights from the natural rights

tradition'?.

The earliest direct ancestor of human rights might be found in the conceptions of "natural
right' created by the classical Greek philosophers, such as Aristotle, but this concw was
more completely explore in a book titled Summa Theologica. Among other %}&idea that
some things or behaviours were naturally right or wicked because God@%creed them to
be thus, persisted for several centuries'®. Humans might determir%‘ at) was naturally right
by using "right reasoning" (correct thinking). In the Wor]@%jure belli et paci, it was
developed and argued that what is naturally right and %%annot be changed. Natural right
was guaranteed to have moral power because it éreated by God. New foundations for
natural justice were argued for by politic@@s hers. In 1651, the first significant attack
was launched on the divine foundati %ﬁ natural rights by sketching a State of Nature in
which God appeared to have n&'{&énce. However, a crucial leap from "natural right' to "a
natural right' was made. | efywords, there was no longer just a list of behaviour that was
naturally right or wrongy e could be some claim or entitlement which was derived from

nature. This t‘@ﬁight was one of self-preservation's.

Furt -ups brought more reinforcement to natural rights which was in the 17" century
a reaction to previous authors’ work. According to this view, the congregation of humans into
a state-structured society is as a result of a rational need for protection from each other's
violence that would be found in the nature of state. However, the fundamental requirements
of morality requires that each person treat another according to universal principles. The
political doctrine was derived from moral philosophy, and as such, a state had to be organized
through the imposition of, and obedience to laws that are universally applied; nevertheless,
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these laws should respect the equality, freedom, and autonomy of the citizens. In this way, it
has been prescribed that basic rights were necessary for civil society in which a true system
of politics cannot therefore take a single step without first paying tribute to morality.
However great a sacrifice the ruling power must make, the rights of every man must be held

sacred!®.

However, after the publication of the book titled Leviathan, the divine foundation @atural
right was still pursued for more than a century. In the late 17" century, a st efence of
natural rights was published with the publication of Two Treatises on‘%bnment, but the
arguments were filled with references to what God had ordained @g\’én to mankind. This
had a lasting influence on political discourse that was @%@d in both the France's
Declaration of the Rights of Man and the Citi e.%ﬁ the American Declaration of

Independence, passed in 1789 by the Repub%: Assembly. The French declaration
proclaimed 17 rights as "the natural, inalie@o}éﬁ

Political authors in England were in@ inspired by the French Declaration of Rights and

sacred rights of man"!6,

its idea of inherent rights spWVicious criticism. The clause-by-clause critique of the
Declaration, entitled Ana %j}allacies, argued fervently that there can be no natural rights,

since rights are crea@y the law of a society!”.

In a scathﬁ%‘gque of the French Declaration's statement of natural rights, it has been
cont@at rights were advantages gained within each society. The rights that the English
and the French held were distinct because they were the outcome of various historical
political conflicts. Soon after the attacks on the French Declaration, a defence of the
conception of natural rights and their connection to the rights of a particular society were
written. Civil rights and natural rights were distinguished in the work “The Rights of Man”,

which was split into two parts and published in 1791 and 1792. Necessary connections were
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drawn between these rights: The rights that come with being a human are known as natural
rights, this category includes all intellectual, or mental, rights as well as any personal
freedoms that an individual may exercise for his or her own comfort and enjoyment without
violating the natural rights of others. Civil rights are those that relate to a person in his or her
right to be a member of society. Every civil right is based on a natural right that each person
already possesses, but which, in some cases, his or her individual capacity does.not always

make it possible for them to exercise. Of this kind are all those which relate t@ity and

protection'®. ,%\QO

The above passage reflects another, earlier inspiration for hmrh@sghts from the social
contract view of writers, who argued that those who are pr%% by society are willing to
coexist. Indeed, the state exists to uphold those ri people are unable to defend on

their own. The social order is a scared right that & he foundation for other rights, but the

rights in a civil society are revered. It r@b

natural right!”.
Q)‘b‘

Modern ideas of human rights heavily influenced by the tradition of natural rights.

e based on customs because it is not a

Human rights are now fr %j; seen as deriving primarily from the character of humankind
itself, which is a ftheyextension of the tradition of natural rights. Natural rights are directly
related to the %f that all people are endowed with human rights just by virtue of their

exist @;1 that these rights cannot be violated.

According to the opposing viewpoint, rights cannot be generated by human activity; they
must be developed by human endeavour. Rights are seen as the outcome of a specific society

and its legal framework.

In this vein, Marxist’s theory also left a legacy of opposition to rights that hindered socialist

thinkers from accommodating rights within their theories of society. Marxist theory
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condemned rights as a fabrication of bourgeois society, in which the individual was
dissociated from his or her society; rights were needed in capitalist states in order to provide
protection from the state. In the Marxist’s view of society, an individual is essentially a
product of society and, ideally, should not be seen in an antagonistic relationship where rights

are needed. However, in the late twentieth century, many socialists have come to accept

N

The fact that human rights theories emerged from these Western political tr @s poses a

certain conceptions of rights'¢.

challenge with significant ramifications. They are not simply the resuﬂ%}ropean natural
rights, but the liberalism that developed in the 19% and 20% cent\@ﬁhs had a significant
impact on the particular rights that are seen as "natural". % man rights, the rhetorical

framework of the natural rights tradition has come, t e as a vehicle for the values of

Western liberalism. Q

Human rights cannot, in their most fund@\él sense, be universal, which is a simple but
effective objection. Due to the fact t se rights are Western creations and are founded on
the European tradition that sepm people from their societies. But it is debatable whether
these rights can be impl 436'& in communitarian or collectivist societies, which see the
individual as an int@a} part of the society. Westerners and many other people have learned
to cherish gye %ividual human being highly, although this is not a universally held belief.
On't of protection for individuals against their society, or even the necessity for any

protection at all, there is significant debate.

In addition to this problem with the concept itself, there are strong objections to the manner
in which human rights have been conceptualized. Many lists of human rights read like
specifications for liberal democracy. A variety of traditional societies can be found in the

world that operate harmoniously, but are not based on equality let alone universal suffrage.
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In order for human rights to enjoy universal legitimacy they must have a basis that survives
charges in ideological imperialism. Human rights must have a universally acceptable basis in

order for there to be any substantial measure of compliance!®.
The African human rights system is founded on five treaties of the African Union, namely;
a) The African Charter on Human and Peoples’ Rights;

b) The Protocol on the Rights of Women in Africa; Q}i\
c) The Convention on Specific Aspects of the Refugee Problem in Afrie%\Qo

d) The African Charter on the Rights and Welfare of the Child; ah@“
e) The Protocol on the Statute of the African Court of Just;@ Human Rights!”.

In addition, mention should be made of the N%%lershlp for Africa’s Development

(NEPAD), which seeks to address undeﬁ)@yent in Africa through the promotion of

democracy, human rights, accountabili%fa Sparency and participatory governance!”.

23 Review of Empincg%ﬁﬁs
Human Rights in 1@19 ”

The African ssion on Human and Peoples’ Rights (ACHPR) is based in Banjul,
Gambia, ‘w,%submdlary organisation, reporting to the African Union. It is tasked with
pror& and protecting human rights and peoples' rights throughout the African continent,
its main legal text of reference is the African Charter on Human and Peoples' Rights that
entered into force in the year 1986. In addition to the African Charter on Human and Peoples'
Rights, there are two African legal texts on the specific rights of African women and African

children. The African Court on Human and Peoples' Rights is a regional court that rules on

African Union states' compliance with the African Charter on Human and Peoples' Rights!'®.
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Africa faces numerous human rights challenges in which Protecting civilians in armed
conflicts, freeing human rights defenders and activists from repression, opening up political
space for dialogue, tackling discrimination and violence against women and minorities, and

safeguarding vulnerable people’s economic, social and cultural rights are just some of them.

Since independence from colonialism, Africa has continued to bear witness to gross
violations of human rights: from the Rwandan genocide, resulting in 1,000,000 dea‘t{Nl less
than 100 days, to the continued violence in the DRC, Northern Uganda, Dar K}d Kenya.
Africa has a "corpus" of human rights mechanisms, laws and norms, @wntre of which
lies the African Charter on Human and Peoples' Rights (African C&&gp Contributing to the
establishment of human rights system in Africa are the Unit@%ions international law and

the African Union which have positively inﬂum@d@ettemerﬁ of the human rights

2N

Unlike other African Union human ri ht@es, the African Charter uniquely recognizes

situation in the continent!’.

collective rights, individual duties a rd generation rights, showing the interdependence
between political, civil, econoand socio-cultural rights. While the African Charter was
approved in the year 198 %g;s officially adopted in the year 1986. Since then, it has been
adopted by all 53 Afgican States and is widely recognized within Africa, at least theoretically,
as setting t @ard for human rights protection. The Protocol for the Establishment of an
Afric @ut (The Protocol for the Court), adopted in the year 2004, is intended to
complement the African Commission on Human and Peoples' Rights (Commission), the body
that has exercised continental oversight over African human rights since 1987'°. However,
extensive human rights abuses still occur in many sections of the continent. Most of the
violations can be attributed to political instability (as a consequence of civil war), racial
discrimination, corruption, post-colonialism, economic scarcity, ignorance, illness, religious
bigotry, debt and bad financial management, monopoly of power, lack/absence of judicial
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and press autonomy, and border conflicts. Many of the provisions contained in regional,

national, continental, and global agreements remained unaccomplished.

2.3.1 The African Charter on Human and Peoples’ Rights and Further Standards

The African Charter Background

The idea of drafting a document establishing a human rights protection mechanism {&;frica
was first conceived in the early 1960’s. At the first Congress of African Jurist @in Lagos,
Nigeria in 1961, the delegates adopted a declaration referred to as the ‘@}Lagos’ calling
on African governments to adopt an African treaty on human ¥ghts“with a court and a

commission?’, However, at the time African govemment%&not take serious steps to

promote this concept. ,Q\Q

The 1963 Charter establishing the Organisatio@frlcan Unity (OAU), imposed no explicit
obligation on member states for the prote@& human rights. The OAU’s founding Charter
only required states parties to have d ard for human rights as its set out in the Universal
Declaration of Human Rights iﬁi@}r international relations. In spite of the absence of a clear
human rights mandate, thQ%}?took bold steps to address a number of human rights issues
such as decolonisat@racial discrimination, and environmental protection and the refugee
problems. S&tinen‘[al organisation however ignored the massive human rights abuses
carri @)y some African authoritarian leaders against their own citizens. This was due
largely to the OAU’s preference for socio-economic development, territorial integrity and
state sovereignty over human rights protection, as well as firm reliance on the principle of

non-interference in the internal affairs of member states?°.

At the initial Conference of the Francophone African Jurists which took place in Dakar,

Senegal, in 1967, participants again revived the idea of the Law of Lagos on the need for
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regional protection of human rights in Africa. In the Dakar Declaration, adopted after the
Conference, the International Commission of Jurists were asked to consider in consultation
with other relevant African organizations the possibility of creating a regional human rights
mechanism in Africa. The United Nations (UN) also facilitated series of seminars and
conferences in a number of African countries. The UN Human Rights Commission set up an
ad hoc working group and adopted a resolution calling on the UN Secretary:General to
provide the necessary assistance for the creation of a regional human rights sys@ Africa.
These UN efforts to persuade African nations to ratify a regional hu N pact were
unsuccessful. A follow-up group has been charged with m.al%pgesentations on the
necessity for an African regional human rights system to Aﬁ@&@heads of state and other
relevant authorities. Léopold Sédar Senghor, the then-p'r@nt of Senegal, pledged to bring
the proposal to the OAU Assembly at its follm@'%sion after the committee's visit to
Senegal. At its 1979 meeting in Monrovia, ’i@the OAU Assembly of Heads of State and
Government unanimously requested th: ei‘gtary-General to appoint an expert committee to

draft a regional human rights in, tm@‘ for Africa that would be comparable to the European

and Inter-American human %t% conventions!8.

In 1979, a confere@)@t enty African scholars was held in Dakar, Senegal, under the
direction of u@&éba M'baye. The opening remarks of the host president, President
Senghor, 6}10 rged the Committee to be inspired by African values and tradition and to
conce e on the true needs of Africans, the right to development, and the responsibilities of
individuals, had a significant impact on the Expert Committee's work?®. The Committee

created an early draft of the Charter after around 10 days of discussion.

A conference of plenipotentiaries intended to adopt the draft charter but cancelled due to
several African nations' antiquated views on regional human rights protection in Africa. The
most dramatic time in the Charter's history occurred at this time. The Charter project was
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clearly under threat. In the middle of this tense environment, the President of The Gambia
called two ministerial conferences in Banjul, The Gambia, at the request of the OAU
Secretary-General. It was during these conferences that the draft Charter was finished and
then submitted to the OAU Assembly. The African Charter is sometimes known as the
"Banjul Charter" because of the significant role The Gambia played in history. The Banjul
Charter was finally approved by the OAU Assembly on June 28, 1981, in Na1r0b1 Kenya
The OAU Charter became operative on October 21, 1986, following adoption ®\hajorlty
of OAU member nations. All of the OAU's member nations had adopted_t Q@an Charter
by the year 1999. Africa’s newest state, South Sudan, deposited its j%n*ment of ratification

in 2016. Thus, all African Union member states have now ratlf@ African Charter?!.

Morocco, which withdrew from the OAU in 1984, is n ember of the AU, and thus not a

state party to the African Charter. Q

The charter has the following unique feat@\
S

4

N

ﬁ'»
e The Afrlca@:‘E on Human and Peoples’ Rights

On the 26 ‘@i 1981, the Assembly of Heads of State and Government unanimously
adopt: African Charter. It became effective on 21 October 1986. As of March 2010, it
had& ratified by 53 AU member states. The two principal organs charged with the
supervision of states parties’ compliance with the African Charter are the African
Commission on Human and Peoples’ Rights and the African Court on Human and Peoples’

Rights (soon to be replaced by the single African Court of Justice and Human Rights)?°.

The African Charter is a binding treaty that covers four main categories of rights and duties:

individual rights; rights of peoples; duties of states; and duties of individuals. The
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combination of the specific needs and values of the African cultures and the international
human rights standards has resulted in some distinctive features, compared to other regional
conventions. The Charter covers economic, social and cultural rights, as well as civil and
political rights and it confers rights upon peoples and not only individuals. Furthermore, the
African Charter covers ‘third generation rights’, and gives due importance to the assumption
that a person has duties as well as rights in a given community. Article 29 of Ehe African

Charter offers a list of duties, each implicitly embodying the ‘values of African @tion’zo.

Unlike other international human right conventions, the African Chaﬁ%} not contain a
general derogation clause allowing the states parties to suspend»@e'ﬂjoyment of certain

rights during national emergencies. Instead, the Africa@qmission has found that

legitimate reasons for limiting rights and freedoms ound in Article 27(2) ACHPR,

namely ‘the rights of others, morality, common i

N

While not providing for derogation claus th\African Charter contains a number of articles

and collective security

with provisions that limit the reacq) ese rights, and which have been referred to as
‘clawback clauses. Article 9(MHPR provides an example of a so-called ‘clawback
clause’: ‘every individuak@)l?ave the right to express and disseminate his opinions within
the law’. The term ‘Q@?the law’ was by many experts interpreted to mean that no domestic
legal provisio @iting the right in question could be challenged under the African Charter.
The sion rectified this interpretation in one of its communications, when it found that
the tern? ‘within the law’ was to be understood to refer to international law, not domestic law
(Civil Liberties Organisation in respect of the Nigerian Bar Association v. Nigeria,

Communication 101/93) and has stated a general principle applying to all the rights and

freedoms contained in the African Charter.
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The aim of the rights and freedoms entrenched in the Charter would be defeated if national
law were to rule over international law, according to the sections and subsections of the
Charter. International human rights principles must always take precedence over national
laws that conflict with them. Any limitation on the rights of the Charter must be in
conformity with the provisions of the Charter (Media Rights Agenda and Constitutional
Rights Project v. Nigeria). . ‘b
>

L&

2.3.2 The African Commission on Human and Peoples’ Rights QO
As an organ that functions within the framework of the Afric.an %le (AU) the African
Commission on Human and Peoples’ Rights submits its regul&%:\(ivity report to the AU?L
The African Commission on Human and Peoples’ Righfs\b& quasi-judicial body tasked with
promoting and protecting human rights and cé@% (peoples’) rights throughout the

African continent as well as interpreting gﬁgn Charter on Human and peoples’ rights
la

and also considering individual co%' s of violations of the Charter, including
investigating Human rights Vi%;) ycreating and approving programs of action towards

encouraging human rights, gd %e ting up effective communication between them and states

to get first-hand inf@%n the violation of human rights?2.

The African o@gsion on Human and Peoples™ Rights (ACHPR) was based on the Banjul
Charter @c is the regional human rights protectors of human rights for the African
cont@ The charter has twenty-nine articles that goes into great details on the rights and
freedom that follow a strict code of non-discrimination. Although the ACHPR is under a
regional government facility, they do not have any actual power and enforcement over laws.
This ends up in them drafting up proposals to send up the chain of command to the Assembly

of heads of states and Government and they will act accordingly®.
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For almost two decades after the creation of the OAU in May 1963, the focus of the
organisation remained almost entirely on the decolonisation of the continent and the
eradication of apartheid. In spite of the organisation’s endorsement of the principle of the
Universal Declaration on Human Rights of 1948 in the preamble of the OAU charter, the
promotion and protection of human rights within OAU member states was not a major
priority. As such, it concentrated its efforts on political and economic indepen(.ien(% non-
discrimination of colonialism on the continent and apartheid in Southern '\, at the
expense of individual liberty. In July 1979, the OAU Assembly 01@; state and
Government met in Monrovia, Liberia and decided to place its Inex%rs\ under international
obligations through a positivist approach. Accordingly, at g{g’j\lmmit, a resolution was
adopted calling on the OAU secretary General to form'@mittee of experts which would
draft an African Charter on Human and People@ s, providing among other things a
mechanism to promote and protect the righ f@%gied in the charter. In the year 1979 a draft
was produced and was unanimously @@1 at a 1982 meeting in Nairobi, Kenya. The
charter provides for a Human Ri@gb(‘:ommission to ensure implementation of the rights
enshrined therein. This mov wag generally viewed as ushering in a new era of recognition of

individuals rights a @d in the Universal Declaration of Human Rights. On the 21% of

October 1986, the charter came into force. This date has been declared, and is being

celebrated a%kfrican Human Rights Day?3.

Q
The@mission was officially inaugurated on the 2" November 1987 in Addis Ababa,
Ethiopia, after its members had been elected in July of the same year by the OAU 23"
Assembly of heads of state and Government, the commission composes of eleven members
serving in their personal and independent capacity and not as representatives of their
countries. The commission did not have a permanent secretariat after its inauguration and for

its first five sessions, its activities were co-ordinated from the OAU General secretariat in

36



Addis Ababa. The secretariat of the commission which is its Headquarters is now located in
Banjul, Gambia was officially inaugurated by his Excellency, Sir Dawda Kairaba Jawara,

former Head of state of the Gambia, on Monday 12 June 198922,

The African Charter established the African Commission on Human and Peoples’ Rights.
The Commission was inaugurated on the 2" of November 1987 in Addis Ababa, Ethiopia.
The Commission’s Secretariat is located in Banjul, The Gambia. The Commission %tions

as the secretariat of the AU. It is composed of the Chairperson, his or her ge%%;% deputies

and the Commissioners. ‘%\
[ ) ﬂ
Composition %'\‘6
The Commission consists of 11 members elected by @U Assembly from experts
nominated by the state parties to the Charter. The A e&@ considers equitable geographical

and gender representation in electing the m@&rs of the Commission. Members of the

Commission are elected for a six-year ten@re eligible for re-election.

Once elected, the commissioners se@ﬁ their personal capacity and not as representatives of

their respective countries. Pr&xii/ou y, some members of the Commission held high political
'\

offices at the nation, 1@ hich affected the Commission’s independence. The AU in

April 2005 issued&)

e verbale to member states prescribing guidelines for nomination of

members 1%& Commission, which excluded senior civil servants and diplomatic

repr es.

Secretariat

The Secretary of the African Commission and other support personnel required for the
efficient execution of the Commission's mandate are appointed by the Chair of the African
Union commission. The Secretariat assists the Commission with administrative, logistical,

and technological needs.
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Mandate
Article 30 of the African charter, proposes two principal functions for which the commission

was established: promotion and protection of Human and peoples’ rights in Africa.
Article 45 of the Charter sets out the mandate of the Commission®*.
1. Promotion of human and peoples’ rights.

The Commission for the Promotion and Spread of Human Rights on %&pn‘tinent

carries out sensitization, public mobilization, and infonnatio‘@ ion through
.\

seminars, symposia, conferences, and missions. %
2. Protection of human and peoples’ rights. @

S

The Commission promotes active co @tion, friendly dispute resolution,
state reporting (including taking inte account NGOs' shadow reports), urgent
appeals, and other initiatives o@éﬁa rapporteurs, working groups, and missions

to ensure the protection o n and peoples' rights.

3. Interpretation of the Ch%.)
'\

Upon re @1 any state party, an individual, or an AU agency, the African
Unio&ﬁ&mmission is required to interpret the Charter's clauses. No AU organ has
ever requested that the Commission interpret the Charter. A small number of
QQIGOS have, nevertheless, requested the Commission's assistance in interpreting
the Charter's numerous sections. The Commission has also passed other

resolutions that elaborate on the Charter's contents.
4. Any other task assigned to it by the AU Assembly.

The commission is mandated under the article 45(1) to collect document, undertake studies
and research on the African problems on Human and peoples’ rights, and should the case
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arise, give its views or make recommendations to governments’. The promotional function of
the commission is to sensitise the population and disseminate information on human and
peoples’ rights in Africa. The commission has also been co-operating with other Human
rights institutions (inter-governmental or non-governmental institutions) in many spheres

relating to the promotion and protection of human rights.

Article 45(1) (b) of the charter also requires the commission to formulate and ‘l{bdown
principles and rules aimed at solving legal problems relating to human and %}%@s’ rights
and fundamental freedoms upon which African governments may basé%}eglslation. It is
also mandated under article 45(1) (¢) to co-operate with other)@:ﬁ‘n and international
institutions concerned with the promotion and protection of%@%}and peoples’ rights. Co-
operation has also been sought with other regional&&maﬁonal institutions, such as the

European Court on Human Rights, the inter-Amefiean commission and Court on Human

Rights bodies. C.;\&

The second principal function assi%i@' the Commission by the African Charter is clearly
stated under article 45(2) as: to“epSure the protection of human and peoples’ rights under
conditions laid down @ﬂpresen‘[ Charter. The protective mandate, requires the
Commission to tak mQasure to ensure that the citizens enjoy the rights contained in the
Charter. Thi @s ensuring that the states do not violate these rights and if they do, that the
victi @emstated in their rights. To achieve this, the Charter provides ‘communication
procedure’. This procedure is a complaint system through which an individual, NGO or
group of individuals who feel that their rights or those of others have been or are being
violated, can petition complains to the Commission about these violations. A communication
can also be made by a state party to the Charter which reasonably believes that another state

party has violated any provision in the Charter?*.
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The Communication will be studied by the Commission and if the criteria are met it is set out
in article 56 of the Charter, it will be formally accepted for consideration. The state
concerned will then be informed of all allegations brought up against her and invited to
submit its comments on the allegations. After carefully studying the arguments advanced by
both parties, the Commission will decide whether there has been violation, it will then
proceed to make recommendations to the State and to the AU Assembly on thlt Ehbe State
should do including how to remedy the victim. The Commission can also, and h@%}various
occasions, initiated friendly settlements, where the complainant and t .K?Q‘Q state enter
into negotiations to settle the dispute amicably. . ‘6.\

The Commission also sends out missions to several State pa@%})\invesﬁgaw allegations of
massive and serious human rights violations. A @nclusion of such mission, the
Commission makes recommendations to the Sta concerned on how to improve their
human rights situations. In emergency sit@@ here the life of the victim is in imminent

danger the Commission might invok@visional measures under Rule 111 of its Rules of

Procedure requesting the state @ any action pending its final decision on the matter.

As part of its protectwﬁ»@yate, the Commission also receives and considers periodic
reports submitted bQSy&te parties in conformity with article 62 of the Charter. State parties
are required_t it reports to the Commission after every two years, on the legislative or

other @res they have taken to give effect to the rights and freedoms recognised in the

Charter!

The Commission studies these reports and at the session engages in dialogue with

representatives from the States, and make recommendation; if necessary.

40



NGOs and ordinary citizens are also permitted to request copies of these reports from the
Secretariat of the Commission and study them. They can prepare counter-reports or

recommend to the Commission questions that could be asked to the State representatives.

Article 45(3) of the Charter also mandates the Commission to interpret the provisions of the
Charter at the request of a state party, an institution of the OAU or an African Organisation
recognised by the OAU. To date, neither the OAU nor a state party to the €hé@r has

approached the Commission for an interpretation of any of the provisions of ﬂ@her.

>

However, some NGOs have sought and obtained through draft resolutions, the interpretation
[ ) ”
of some of the provisions in the Charter. Through this method, KQ%nnission has adopted

many resolutions which gives clarity and a broader interp@h to some of the ambiguous

provisions in the Charter. Q’Q\

Under article 45(4), the Commission is allo@o perform any other task which may be
entrusted to it by the Assembly of He& tate and Government. The AU Assembly has
also not entrusted the Commission @‘bﬁny other task apart from those specifically conferred

to it in the Charter.
'\

The workload of tl@%ssion gradually increases every year. In spite of the financial
constraints fa il@h,e Commission, it is an institution which is capable of responding to the
present—d%c llenges in Africa. The more it is used as a regional mechanism, the stronger
and useful it will become in safeguarding human rights on the continent. NGOs, human
rights advocates and lawyers should make use of the Commission and assist people to submit

cases to the latter?*.

Bureau
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At the Commission Bureau, the Chair and Vice-Chair are chosen by the Commission. They
are chosen for a two-year term and have the option of running for re-election after their first
term is through. The Bureau oversees and evaluates the work of the Commission's Secretariat
as well as directs the Commission's activities. In addition, the Bureau has the authority to

make decisions on urgent issues in between Commission sessions. It must, nonetheless,

N
Sessions of the Commission QO

report on the situation to the Commission's members at the subsequent meeting.

Ordinary Sessions ‘il

[ ﬂ
Two regular sessions of the African Commission on Human %ples’ Rights are held

annually. Depending on their requirements and resourc&%}h session lasts somewhere
between 10 and 15 days. Ordinarily, the Commissi !@he date for an ordinary session on

the recommendation of the Commission Chai@n after consulting with the African Union

Chairperson. 'GS \)

Extraordinary Sessions Q:b‘
Also possible is an extraordi a@sion of the Commission. The African Union Commission
Chairperson or the @

S

he Commission members may request that the Chairperson of
the Commission q&

extraordinary session.

Communications

Com@caﬁons can also be regarded as complaints sent to the commission of human and
peoples’ rights. Communication are one of the instruments employed by the Commission to
ensure that there is a compliance of governments with the human rights legislation embodied
in the Charter. The Commission may receive complaints from states against another state
(inter-state complaints) or by individuals and NGOs against one or more states (individual

complaints) on alleged violations of the human rights of its people in accordance with its

42



mandate under articles 48, 49 and 55 of the African Charter. Since the Commission was

founded in 1987, more than 400 distinct communications have been received?*.

The Commission may easily rule that the state is in violation of the human rights laws
entrenched in the African Union charter if a violation is identified. In some instances, the
Commission's conclusions may contain comprehensive recommendations for states or other
parties engaged in the infringement of rights. For instance, it may recommend thatct& state

should take necessary measures to comply with the Charter inclusiir%%a ment of

compensation to the victim(s). ‘%\

. )
Provisional Measures %'\‘6

Following the declaration and admission of a communi.ca@%le Commission may instruct
the state in question to take one or more interim e%s\bvhile the communication is being
resolved. Provisional actions are requireq toﬁop the alleged violator from suffering
irreparable harm. According to rule 118(@\'[16 2010 Rules of Procedure, the Commission
may refer a communication to the Afi Court if a state continues to disobey its request for

the adoption of temporary measu fter the allotted time.

'}
Amicable Settlemen Q@

It is required by‘{ei mmission's Rules of Procedure to encourage amicable resolution of

disagreem@%;veen parties. The conditions of any settlement must be agreed upon by

bot The agreement must abide by human rights standards.

Challenges of the Commission

e The Commission and its Secretariat-related Challenges:
The Commission takes a very long time to reach a conclusion after receiving complaints,
which may have an impact on the effectiveness of the commission's decision-making.

Referrals to the African court have not received much enthusiasm from the Commission.
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Additionally, the Commission takes its time adopting reports from Special Reporters. The
Commission seriously lacks a mechanism for ensuring that the parties involved are following
its recommendations. Finding the ideal balance between the Commission's promotional and

protective duties is a significant task.

e States-Commission Related Challenges:
Many African states fall behind in submitting their state reports as required by t rican
Charter, depriving the Commission of the opportunity to regularly assess, th@?}%’s human

rights record. States have typically lacked the political will to follo ommission's

recommendations. . @ N

e AU-Commission Related Challenges: . QQ}&
The political organs of the AU don't support t ission enough and occasionally
impede its functioning, such as by obstrgc{(-.%the publication of its Activity Reports.
Although the AU is attempting to solye @rough the African Governance Architecture

(AGA), there is still a major lack of nation across AU organizations or agencies having

a mandate linked to human riglk)
'\

2.3.3 The African u@ﬂlman and Peoples’ Rights

The African Cou guman and Peoples’ Rights (African Court) was established through a
Protocol t(ﬂ%ﬁfrican Charter. The Protocol on the Establishment of an African Court on
Hurr@ugPeoples’ Rights was adopted in Ouagadougou, Burkina Faso, on the 9" of June
1998 and entered into force on the 25" of January 2004. The Court was established as an
addition to the Commission's protective function. Decisions made by it are final and
enforceable against all parties to the Protocol. The Court is made up of 11 justices who are
chosen by the AU Assembly from a list of nominees submitted by the AU's member states.

The judges are chosen on an individual basis; however, no two sitting judges may be citizens
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of the same state. Importantly, both gender and geographic representation are given fair
consideration. The judges can only be re-elected once after being elected for a six-year term.
Only the Court's president is in charge on a full-time basis. Ten other judges hold part-time
jobs. On July 1st, 2006, the African Court's initial judges took their oaths of office.

Tanzania's Arusha serves as the Court's location?®.

Jurisdiction of the Court {b
Only nations that have ratified the Court's Protocol are subject to the x Court's
jurisdiction. The African Charter, the Court's Protocol, and any‘%s\human rights
convention that the relevant state has ratified are all subject to int%waion and application
by the Court. The Court also has the authority to encourage@v’i ble resolution of disputes

that are currently before it. The Court has the authority @gterpret its own ruling.

The AU human rights treaties and other h.ugru&ig ts treaties that have been ratified by
concerned member states are under the p@ of the Court. The Court's method is not fool
proof in the exercise of such import 1sdiction. On the one hand, as in the Mtikila case,
the Court does not believe itMsary to evaluate the application of other treaties after
having considered the all ?ringement under the relevant sections of the African Charter.
On the other hand, Q@ay be seen in the Zongo case, the Court determined that article 19 of
the Intemg@ovenant on Civil and Political Rights (ICCPR) violated the right to

freed xpression?®,

Unless there are ongoing violations, the Court's temporal jurisdiction begins when its
Protocol became effective with respect to a particular state. Tanzania was found to be
responsible in Mtikila v. Tanzania because the country had ratified the African Charter and

was therefore obligated to abide by its terms at the time of the alleged breach. It also held that
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the barring of independent candidates which was the conduct complained against was a

continuous act which subsisted until the coming into force of the Court’s Protocol?®.

On any case falling under its purview, the Court may also offer an advisory opinion. Any
African organization recognized by the AU, as well as member states of the AU and AU

institutions, may request the advisory opinion of the Court.

Decisions on the Merit by the Court :@b‘

The African Court has determined some cases on the merit since its opegag@% 2004. The

decisions on the merit are highlighted below:
. yﬁ'\

S

The plaintiffs in this case argued that certain provisio@f anzania's Constitution violated

1. Mtikila v Tanzania (14 June 2013)

citizens' rights to freedom of association, protectio discrimination, and participation in
public and governmental affairs by prohi .i®1dependent candidates from running for
elective office. The Court concluded th@e rights protected by articles 2, 3, and 13(1) of the

African Charter had been ViOla%éb‘
2. Zongo and Others@sﬁna Faso (28 March 2014)

In the Zongo cas%@?nplainants claimed that because of their journalistic investigations,
the state @a Faso failed to investigate and prosecute those responsible for Nobert
Zon hree other deaths, and that this unreasonably exposed journalists to the risk of
working under fear and intimidation. According to the African Court, the state violated both
the right to have one's case heard by competent national courts and the freedom of expression
under articles 7 and 9 of the African Charter (read in conjunction with article 66(2) (c) of the

Revised ECOWAS Treaty) by failing to look into and prosecute the offenders?®.

3. Konaté v Burkina Faso (5 December 2014)
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In the Konaté case, the petitioner was charged with defamation under Burkinabe law, given a
prison term, and required to pay a hefty fine, damages, and costs after publishing two articles
in the print media that implicated the public prosecutor. In its ruling, the Court determined
that the applicant's right to freedom of expression was being disproportionately interfered
with by the custodial sentence for defamation under the respondent's criminal laws, which

was in violation of the African Charter, the ICCPR, and the Revised ECOWAS Treat%

4. Abubakari v Tanzania (3 June 2016) . Q}i\
The petitioner was now serving a 30-year term after being found guilty’%}rlme of armed
robbery. He argued that he was not given the chance or resom@ﬁllly defend himself
during the time of his detention and conviction. The Afri%\%ﬁarter's article 7 had been
broken, according to the court's ruling. The court also @ that the trial court had violated
article 7 of the Charter by improperly considerin Qpplicant's defence that the prosecutor

had a conflict of interest with the alleg@h, his defence of alibi, and his conviction

based solely on the inconsistent tes% y of a single witness without any identification

parade?®. \)Q)

5. Provisional Meas %Jgered against Libya (African Commission v Libya)
Early in 2011, theQ@can Commission for the first time referred a case to the African

Human Right @urt in response to several allegations of human rights abuses in Libya.

Lib}%@ ays to reply to the provisional measures that the Court mandated.

Whereas, in the Court's view, there is a situation of extreme gravity and urgency, as well as a
risk of irreparable harm to the applicants, particularly in relation to the Charter's guarantees
of the right to life and the right to physical integrity or persons.

Due to these factors, the Court orders unanimously that Libya cease all actions that could

endanger life or violate the physical integrity of individuals and may violate the Charter or

47



other international human rights agreements to which it is a party. (Paragraphs 22 and 25 of

African Commission v. Libya)?’.

Admissibility Criteria for Cases Brought by Individual or NGOs

Articles 6 and 34(6) of the Protocol creating the African Court set forth the following
standards for admissibility of claims brought by NGOs and individuals: Cases brought
directly before the Court by individuals and NGOs are only admissible when the stateBgainst
which the complaint is brought has made a declaration under article 5(3) e Court's
Protocol accepting the court's competence to receive such complaints, iﬁ@)n to the seven
requirements for admissibility under article 56 of the African Gh Only Benin, Burkina
Faso, Cote d'Ivoire, Ghana, Malawi, Mali, and Tanzar@%%re made the declaration
permitting individuals and NGOs to lodge direct co % s before the Court as of October

%

2016, while Rwanda's statement has been withdraw

&

Access to the Court < \)

By first sending a communication tﬁ@' African Commission, individuals and NGOs can
indirectly approach the Court. ?h’g)ls applicable to all members who have ratified the Court
Protocol and acknowledg@l@gitimacy of the court. The case may be brought before the
Court by the Commission. If a state party to the Protocol was found to have violated the
Protocol after Qommission reached a conclusion on the merits of the matter, the state may

be re e@) the Court if it does not abide by the Commission's conclusions.
The following entities and bodies are capable to submit cases to the Court:

The African Commission, state parties to the Court’s Protocol and African inter-
governmental organizations. In its first advisory opinion the African Court decided that the
African Children’s Committee did not have standing to bring contentious cases before the

Court.
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Only if a state has made a declaration pursuant to article 34(6) of the Protocol establishing the
Court, NGOs with observer status before the Commission and individuals may bring issues

directly before the Court?’.

2.3.4 Relationship Between the Court and the Commission
The Protocol establishing the Court governs the interaction between the Court and the

Commission. These documents define the Court's relationship with the Commlssmn{b

1. The Court complements the protective mandate of the CommisswgE \QO

2. The Court may transfer a matter to the Commission of which it is s

3. The Commission may of its own accord submit a cor@ﬁ tion to the Court in
respect of massive violations of human rights.

4. The Commission may at any stage of the (@tion of a communication, seize the
Court with the examination of a comm tion.

5. The Commission can submit co r@datlons to the Court on the grounds of failure or
unwillingness of a state to ¢ with its decisions or provisional measures.

6. The Court may reques‘%)opinion of the Commission when deciding on issues of

'}
admissibility. QQ

7. The CourgQ ive advisory opinion upon request by the Commission?®.

Q

In drawing ts own rules, the Court is required to consult with the Commission as

app@?é.

2.3.5 Rights of Women, Minorities, and Groups

The battle for equal rights for historically marginalized or oppressed communities has long
been a priority of the human rights movement. All persons, including women and members of
minority ethnic and religious groups, have equal human rights and should be allowed to

exercise them without hindrance, according to human rights documents. The Universal
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Declaration of Human Rights and other later treaties make special mention of the right to be
free from discrimination. Participating states are obligated, for instance, under the Civil and
Political Covenant to respect and defend the rights of its citizens "without distinction of any
kind, such as race, colour, sex, language, political or other opinion, national or social origin,

property, birth, or social status"?®,

The rights to freedom of association, freedom of assembly, freedom of religion, and%edom
from discrimination are a few fundamental human rights that are particularly ¢ for racial
and religious minorities. Documents relating to human rights alsG@de rights that
expressly mention minorities and grant them special protections.-@ﬁhstration, Article 27
of the Civil and Political Covenant states that people who are@%ers of linguistic, religious,
or ethnic minorities "shall not be denied the right, §®1 ity with other members of their

group, to enjoy their own culture, to profess and practice their own religion, or to use their
own language"?®. < I‘\&

Feminists have frequently argued th@émmon lists of human rights do not adequately

account for the various risks that’women confront. Early human rights agreements and
documents For instance, @ﬁ\ke domestic abuse, sexual orientation, and the trafficking of
women and girls ferwaork were not given any prominence. To cover the exploitation and
abuse of w sts of human rights have had to be enlarged. In the "private" realm, most
acts @nce against women take place. Human rights abuses against women frequently
take place not only in public or at the hands of the authorities, but also at home by other
family members. As a result, governments cannot be considered as the only parties
responsible for the violation of women's human rights, and the right to the privacy of one's
home and family requires restrictions in order for the police to be able to protect women who
live there. It is challenging to determine how various people's exposure to risks and dangers

should be addressed by the definitions of human rights. This difficulty occurs not only in
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respect to gender but also in relation to age, career, political affiliation, religion, and personal
interests?®. For instance, due process rights are significantly more helpful to young
individuals (and especially young men) than they are to older people because the latter are

much less likely to break the law.

Since 1964, the United Nations has primarily focused on advancing the rights of women and
minorities through the drafting of specialized treaties like the International Convent‘i{bgn the
Elimination of All Forms of Racial Discrimination (1965), the Convention on &minaﬁon
of All Forms of Discrimination Against Women (1979), the Conventioﬁ@%ights of the
Child (1989), the Convention on the Rights of Persons with D@ﬁies (2007), and the
Declaration on the Rights of Indigenous Peoples (200@%ecialized treaties enable
international conventions to address the particular ¢ n@aced by specific groups, such as
S

support and care for women during pregnancy

indigenous peoples' loss of traditional terr@‘é.V

ildbirth, child custody disputes, and

Violence frequently targets minorité)@%\unities. Governments are obligated under human
rights standards to forgo suchWnce and to create safeguards against it. A fundamental
individual right, the right@fg} contributes to this task. The right against genocide, which
defends minorities attempts at annihilation or devastation, also engages in it. One of the
first human,ri Qonventions to be signed after World War II was the Genocide Convention.
The @m to genocide is undoubtedly a collective right. Both people and groups possess
it, and 1t offers group safety. It is primarily unfavourable in that it forbids governments and
other organizations from annihilating groups, but it also calls for the establishment of national

legal systems and other safeguards against genocide®.

To enhance women's rights in Africa, the Commission has taken action. Aside from adopting

the Women's Protocol, which is its most famous success in this regard, it has also enacted
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resolutions on the following specific women's rights issues: the status of Women in Africa
(2005); women and girl victims of sexual violence (2007); and maternal mortality in Africa

(2008)2.

These developments were significantly aided by the appointment of a Special Rapporteur on
the Rights of Women in Africa in 1998. The mandate holder is still working to advance the
Women's Protocol's implementation and acts as the Commission's focal poin the

advancement and defence of women's rights in Africa. . Qg)&

2.3.6 The Protocol on the Rights of Women in Africa (Maputo Protoco

The Maputo Protocol was enacted to make up for normative sho. ﬁg.; and to enhance the
application of the human rights protections for women Qoqgg}in the Charter. The Protocol
was adopted in Maputo, Mozambique, on Jul;@%& and it became effective on
November 25, 20053, It was motivated by a r@&hat was acknowledged to make up for the
poor protection that women received un@}e African Charter on Human and Peoples'
Rights. While the African Chart%(bomises equality before the law, the abolition of
discrimination against Women,%)a ban on discrimination based on sex, it does not specify

'}
the specific rights of Wo@ t are violated as a result of discrimination.

The Maputo Prot&\oil 1s comprehensive in that it covers sexual and reproductive rights for the
first time in obal agreement along with civil and political rights, economic, social, and
cult@%t& Additionally, it has ground-breaking clauses that enhance women's rights
more than any other international treaty that is currently enforceable by law. For instance,
female genital mutilation is legally prohibited, and abortion is permitted in situations
involving sexual assault, rape, incest, and situations in which the mother's or the foetus's life
is at risk if the pregnancy is allowed to progress. In addition, the Protocol is the first

international instrument on human rights to specifically include HIV/AIDS, in this case, in
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relation to the rights to sexual and reproductive health. Other clauses deal with issues such as
harmful traditional customs, child marriage, polygamy, inheritance, economic empowerment
for women, education for women, and women in armed conflict. Notably, the Maputo
Protocol acknowledges that some women experience discrimination on many levels and as a
result, special rules are added for widows, old women, and women with disabilities. The
Maputo Protocol has proudly inspired legislative changes in numerous state.parties, in

particular in respect of abortion and gender-based violence?!. Q‘)i\

The Protocol in Brief g )

The protocol requires states to “ensure that the right to health of W@) .ﬁlcluding sexual and

CD

reproductive health, is respected and promoted™!. 4@
1. Provide adequate, affordable, and accessible@ervices to women;

2. Establish and strengthen parenta ’d%%y, and postnatal health and nutritional
service for women during pregn@y nd while breast feeding;

3. Prohibit all medical 0‘%@%0 experiments on women without their informed
consent; ﬁ"

4. Guarantee w@@&g ts to consent to marriage;

5. Set the miiimum age of marriage at 18 years;

6. Ensure equal rights for women in marriage;

'@%ct women against all forms of violence during armed conflict and consider such
act as war crimes;

8. Enact and enforce laws prohibiting all forms of violence against women, including
unwanted or forced sex; and

9. Reform laws and practices that discriminate against women.
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Laws that Protect Women’s Rights Include:

1. Criminal law that penalizes gender-based violence, including violence that occurs in
the family and the home;
2. Laws, with education and outreach components, that prohibit FC/FGM (Female

circumcision/ Female genital mutilation); &

3. Family rights that guarantee women’s right to equality in ma%\%uding their

right to land and property ownership during and upon the dissolution of marriage; and

1 [ ]
: ﬂ"
4. Legislation that penalizes sexual harassment in schools a@e orkplace®.

Once a state has ratified the protocol, that state is bou’v@%’er international law to refrain
from any acts that would defy the object or purpoé%%e protocol. As a result, any state that
ratifies the treaty immediately assumes an b@y to uphold its stated objective “to ensure

that the rights of women are promote%r'e ized and protected in order to enable them to

enjoy fully all their human righ@b‘

Article 26 of the protoco tires all states parties to “ensure the implementation of the
protocol at national(leveék! State parties are further required to submit periodic reports to the
African com i@y on Human and Peoples’ rights (The African Commission), which will
monitor %le islative and other rights guaranteed in the protocol. In addition, state parties
are @ed to “provide for appropriate remedies to any woman whose rights or freedom
have been violated,” the adoption or repeal of legislation, implementation of policies and
programs, and enforcement by national level courts and other mechanisms of existing legal

standards can fulfil the obligations outlined in the protocol32.

2.3.7 The African Charter on the Rights and Welfare of the Child
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An important norm of the African human rights system dealing to the welfare of the African
child is the African Charter on the Rights and Welfare of the Child (African Children's
Charter). The African Charter of 1981 did not address a number of regional issues that were
pertinent to the continent of Africa and served as the inspiration for the new charter. The use
of child soldiers in armed wars, detrimental cultural and traditional practices, as well as a
number of other locally specific anti-human rights behaviours within the purvie.w of many
African countries, were issues of particular concern. These concerns, which u@’ned the
need for a context-driven and context-specific norm for the promotion : tion of the
rights and welfare of the African Child, have not been effectivgl)‘&w@sed by the African
Charter and other current international and regional bills of rig&%’\

In addition, the African Children's Charter was estab is@qﬂ)le AU's African Committee of
Experts on the Rights and Welfare of Children Qommittee) to advance and defend the

rights outlined in the charter. As a result, @V es an overview of the African Children's

Charter and emphasizes the Committee@tivities, organizational structure, accomplishments,

and influence on children's righ@rica”.
%'\
The African Children’@r er

Nine years after)&‘ ssage of the African Charter, the African Children's Charter was
adopted o Q, 1990. The African Charter and other human rights documents at the time
did Qlto great detail about children's rights. Instead, only brief allusions to children's
rights within the context of women's rights were made. The African Charter, for instance,
stipulates in article 18(3) that "the state shall ensure the elimination of every discrimination
against women and also ensure the protection of the rights of the woman and the child as
stipulated in international declaration and conventions." No other clause in the African

Charter expressly tackles the unique human rights problems that African children face.
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The UN played a pioneering role in the creation of international child rights legislation. The
Declaration on the Rights of the Child was adopted in 1959. In 1979, African states ratified
the Declaration on the Rights and Welfare of the African Child (the Declaration). According
to the Declaration, "all appropriate measures" must be taken to advance and safeguard the

rights and welfare of African children32.

The UN Convention on the Rights of the Child (CRC), the first internationals agheement

outlining the civil, political, social, economic, and cultural rights of children, gh}lﬁopted on

November 20, 1989, and it went into effect on September 2, 1990. Asﬁ%l ber 21%, 2016,

the CRC had 196 state parties, making it the human rights paot&&&?ﬁb received the most

ratifications overall. At an early stage of the CRC's implem %n, the majority of African

states ratified it. The Convention on the Rights of th (@oes not, however, address some
»

of Africa's issues, including child marriage soldiers, child refugees, damaging

traditional practices, and children liViIl% 1;n$heid. The need for a distinct regional
instrument on children's rights that w @ake into account particular African concerns then
spread across the continent. Affi an%ﬂecialists on children's rights and welfare came together

in a working group to createsthe African Children's Charter in 197932,

The African Chiler’sﬁharter incorporates the CRC's universal principles while anchoring
its ideas i ican cultural framework. The Charter specifically takes into account the
hist%@ntext, the cultural heritage of Africa, and the ideals of African civilisation. The
UN has’acknowledged regional engagements in certain human rights issues on the continent,
and the approval of the African Children's Charter is completely in keeping with that.
Regional agreements for the promotion and protection of human rights "may make a major
contribution to the effective enjoyment of human rights", the UN General Assembly stated in
resolution 45/167. As a result, the CRC and the African Children's Charter are complimentary
rather than in contradictory?2.
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The African Children's Charter is the first regional agreement to apply the CRC to the
continent of Africa. As of October 21%, 2016, 47 of the African Union's member nations had

ratified the 1990-adopted African Children's Charter.

In an effort to address some African issues, the Charter provides greater child protection

criteria than the CRC. Some of its unique features are highlighted as:

e Cultural Context &
The preamble of the Charter makes it clear that the idea of the rights and W@%)of children
is influenced by African cultural heritage, historical context, and ideals :)%African culture.
: %’s
e Definition of a Child in Article 2 @
'Every human being under the age of 18' is the definitioh ild. The definition of a kid is

\

unrestricted, unconditional, and inclusive unlik@kiRC”. Instead, the term aids in

broadening the scope of those who benefit Wﬁg‘ection.

e Best Interests of the Child unde@icle 4

The key factor used to evaluaté&ﬂ,)ctivities, regulations, and policies that have an impact on
children is "the" best int %f'}he child. Unlike the CRC, which states that the child's best
interests are "a" ri@actor, the African Children's Charter unambiguously specifies the

criteria of eva %n for all matters relating to the rights and welfare of the child?.

-@e and Nationality Article 6

From the moment of birth, every child has the right to a name and the ability to choose a
nationality. Every child has the right to be registered as soon as they are born. States are
required by their constitutions to make sure that children only acquire nationality when they

are born in a certain state and no other state grants it*3.
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e Protection against Harmful Social and Cultural Practices Article 21
The Charter requires states to take all necessary steps to end harmful social and cultural
practices that undermine an African child's dignity, welfare, and capacity for healthy growth
and development. The Charter also forbids child marriage and aims to have domestic law set

the minimum age of marriage at 18 years™.

e Child Soldiers under its Article 22 . ®
Africa is very concerned about the issue of children being involved in armed E, and the
Charter provides higher standards than other international standards. F@nce, while the
Charter prohibits it, the Optional Protocol on the Involvement of O‘*&‘lése'ﬂ in Armed Conflict

authorizes the voluntary employment of children between @@es of 16 and 18. No kid

should actively participate in combat or be enlistedi@@tary”.

e Refugee Children Article 23 . ‘ﬁ

While the CRC contains provisions for, chQr_% who are refugees outside of national borders,
the Charter broadens the definition Q) gee children to include children who are internally
displaced (IDP). The charter covess all potential causes of IDPs. A kid who is applying for
refugee status or who is b% z?nted refugee status is entitled to the necessary protection and
humanitarian aid3‘3.\i

e Proteeti Qagainst Apartheid and Discrimination Article 26
By @Qy making reference to children affected by racially discriminatory regimes, the

Charter directly confronts some of the most relevant issues like inequality and lack of access

to quality education affecting children in Africa.

The highest priority should be attributed to the special needs of children living under
discriminatory regimes and those in states subject to military destabilisation and material

assistance should be provided to such children.
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e Duties of the Child Article 31
African children are given responsibilities that include helping to maintain the family unit,
showing constant deference to their parents, superiors, and elders, helping out when they are
in need, using their physical and intellectual prowess to benefit the nation, and preserving and
enhancing African cultural values. However, these obligations depend on each child's age and
N

The African Charter on the Rights and Welfare of the Child was adopted in J 0 by the

capacity™.

OAU Assembly. It entered into force on 29 November 1999 and had bé%}ﬁed by 45 AU
member states as of March 2010. The AU is the first regional orga\\@g&l to adopt a binding
regional instrument safeguarding the rights of children. The %%r is in many respects more
protective than its universal counterpart, the UN o@gﬂon on the Rights of the Child,

especially with regard to refugee children, child marriages and child soldiers.

Compliance with the Charter is supe i@ the African Committee of Experts on the
Rights and Welfare of the Chi hich examines state reports and can make

Q

recommendations on individuawnter—state communications*,

'\
The African Com xperts on the Rights and Welfare of the Child

These Committegss made up of people with high moral standards, integrity, objectivity, and
expertise in cts pertaining to children's rights and welfare. State parties nominate and the
AU ly of Heads of State and Government elects the members of the Committee. The
members were previously elected for a five-year term and were not eligible for re-election
under article 37(1) of the Charter. However, by virtue of AU General Assembly decision
(Assembly/AU/Dec.548(XX1IV), article 37(1) has been amended and Committee members
may now be ‘re-elected only once’. Once elected, the members serve in their personal

capacity.
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The Committee chooses a chairperson, three Vice-Chairpersons, a Rapporteur, and a Deputy
Rapporteur from among its members. They can run for re-election after serving a two-year

term in office®.

The Secretary for the Committee is chosen by the African Union's President. The secretariat's
job is to support the Committee. Members of the Committee act as both custodians of the

Committee's archives and a point of contact for all communications involving the €ofhmnittee.

&
Mandate of the Committee . \QO

Article 42 of the Charter sets out the mandate of the Committee whiggreﬁ

1. The Promotion and protection of the rights enshrine@e Charter: The Committee

R

gathers and records data, evaluates the situat:o% issues relating to children's rights

in Africa, arranges meetings, supports % al and local institutions, and, when

needed, expresses its opinions a@

Additionally, the Committe @yelops pertinent guidelines and standards and

s recommendations to the government.

collaborates with other@ions and organizations in Africa, abroad, and in other
regions. "

2. Observing t@c;ﬁon of the Charter's rights and making sure they are protected.

3. Inte‘%i@(i of the Charter's provisions at the request of a state party, an AU

in@u ton, or any other individual or group that has been approved by the African

Qnion.

4. Carrying out additional tasks to which the Assembly of Heads of State and

Government has delegated authority?°.

The Committee's Rules of Procedure provide forth the guidelines for its operations. The

Committee's first meeting, which took place from April 29 to May 2, 2002, covered a
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draft of the rules of procedure. The document was later updated, and the final version

from 2003 now controls how the Committee conducts its business.

The Committee's regular meetings are referred to in its Rules of Procedure as sessions.
Every session lasts for no more than two weeks. Both regular sessions and extraordinary

sessions are available to the Committee. The Committee met for the first time on April 29,

2002. &

The Committee meets for its regular sessions twice a year. The @e uses its
regular meetings as a stage to carry out its duties. The Committee engages in a number of

. "
crucial activities throughout these meetings, such as: %»\

A\

1. Organizes a meeting behind closed doors to d&k% communications, the special
rapporteur's report, applications for obd\%%%atus, and the concept paper for the
yearly commemoration of the Afri}@ﬁ*&hild’s Day, the election of a new Bureau,
and other internal issues, as'sée' the consultant report.

2. Take in presentations @ partners including United Nations organizations,

global and localxdos, etc.
'\
3. Provide :ri@ nd updates on particular issues, investigation missions,

discussio ith other AU bodies, and the results of thematic studies.

4. ‘%g into account different state party reports

Q resentation of its broad observations on the African Children's Charter's

provisions

6. Adoption of the draft activity report from the committee?>.

The Committee has held 28 ordinary sessions and one extraordinary session As at October

2016.
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If the Committee so chooses, the Chairperson will call an extraordinary meeting of the
Committee. The Chairperson may call special meetings of the Committee while it is not in
session after consulting with the Bureau. Additionally, the Committee's chairperson has the

authority to call special meetings:

1. At the written request of a simple majority of the members of the Committee;

2. At the written request of a state party to the Children's Charter. . ®
Only one extraordinary session of the Committee has been organized; it @ in Addis
Ababa from October 711, 2014, and was used to discuss the state reports from Ethiopia,
Kenya, Guinea, South Africa, and Mozambique. Every year, th%@n?ttee must submit its
reports on the actions done to put the Children's Cgart&@b effect, together with any

additional reports that may be necessary, to the As@@i the Union through the Executive

Council.
. @

In an effort to ensure that member statés are-protecting the rights of children, the Committee
may at any time receive communi@ﬁs (complaints) from any individual, group, or non-

governmental organization @) recognized by the OAU/AU, a member state, or the
'\

United Nations rege&;%%r

the Committee né)(lis be kept confidential and include the author's name and address. The

ssue covered by the Charter. Every communication made to

Committeé’@ady ruled on three of the four communications it has received against state

paﬂ@g

In the interest of justice and with consideration for its resources, the Committee may, on its
own initiative or at the complainant's request, make arrangements for the complainant to

receive free legal help. Free legal aid will only be facilitated in the following circumstances:

1. It is necessary for the Committee to properly carry out its functions and to guarantee

the equality of the parties before it; and
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2. The complainant lacks the resources necessary to cover all or a portion of the costs

involved.

The age of the child at the time of the alleged breach establishes the Committee's authority.

The Committee retains the authority to continue handling communications that it has started

but have not been resolved before the kid is 18 years old*>.

Decisions made by the African Committee of Experts on the Rights and Wei@bﬁf the

Child.

Institute for Human Rights and Development in Africa and «Qpen Society Justice

Initiative (on behalf of children of Nubian Descent in @%) v The Government of
Kenya ° \QQ

The applicants in this lawsuit claimed tha%'%enyan government had violated the
children of Nubian descent's right tﬁ&(&%}onality and registration in Kenya. They
asserted that Nubians had been %’glgé removed from their ancestral home in what is
now known as centralidﬁ%%d enlisted into the British colonial army in Kenya
during the colonial §1'\ e colonial government allegedly refused the Nubians'

request to reC;@

them Briti§hi tizenship in Kenya prior to Kenya's independence. The Nubians

r original home, but the British allegedly neglected to grant

alle‘@hat the Kenyan government treated them as "aliens" because their nationality

Q@never addressed for a very long time after Kenya's independence and they had no

ancestral lands there. As a result, many parents in Kenya who are of Nubian descent

find it challenging to record the birth of their children?®.

The Committee concluded that "birth registration and nationality are strongly and
directly related." The African Children's Charter's inclusion of both rights in the same

Article further strengthens this connection (para. 42). The Committee further
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determined that the state's requirement that Nubian children wait until they were 18
years old before applying for Kenyan citizenship was not in their best interests. The
Committee discovered numerous violations of the African Children's Charter and
advised the Kenyan government to take all necessary administrative, legislative, and
other measures to ensure that children of Nubian descent in Kenya who are otherwise
stateless can obtain a Kenyan nationality, with registration at birth serving.as (%?of of

such a nationality3®. Q‘p

e Hansungule and Others (on behalf of children in Northern Ugarﬁ%k}ganda
This case refers to the period of uprising and instabﬂ@gt” lasted in Northern
Uganda between 1986 and 2006 for around twenty ye%&%e Lord's Resistance Army

(LRA) was involved in a number of operati%s'@ipg this time, including kidnapping

thousands of children?®. %

The Committee determined that Ugan:a @lated its obligations under article 1(1) of the

African Children's Charter by faili

Q

recruitment of children into the,drmed forces. The Committee further determined that

specifically legislate for the prohibition of the

"effective implementatio Q§a'\2vs with due diligence is part of States parties’ obligation
under the Charter". African Children's Charter's article 22(2) prohibits the voluntary
recruitmen Qldren into a state's armed forces, and the Committee determined that
beth@l and 2005, children were conscripted into and utilized in the Ugandan Defence

Force?’.

2.3.8 The Peace and Security Council of the African Union (AUPSC)
The Peace and Security Council (PSC) is the standing organ of the AU for the prevention,
management and resolution of conflicts. It was established to be a collective security and

‘early warning’ arrangement with the ability to facilitate timely and efficient responses to

64



conflict and crisis situations. The PSC’s core functions are to conduct early warning and
preventive diplomacy, facilitate peace-making, establish peace support operations and, in
certain circumstances, recommend intervention for Member States to promote peace, security
and stability. The PSC also works in support of peace-building and post-conflict
reconstruction as well as humanitarian action and disaster management. The PSC's authority
derives from article 20 of the Constitutive Act (as inserted by article 9 of the lfro(%:‘ol on
Amendments to the Constitutive Act 2003) together with article 2 of the @rotocol
Relating to the Establishment of the Peace and Security Council of the Tﬁga\ion. Under

article 7 of the Protocol, the PSC’s key powers include to: ‘6.\

1. Anticipate and prevent disputes and conflicts, as we%‘cpblicies, which may lead to

S

genocide and crimes against humanity, \

2. Undertake peace-making, peace—building§I ace-support missions,

3. Recommend intervention in a \\@%

namely war crimes, genocide @imes against humanity,

4. Institute sanctions, '\)Q)

ate in respect of grave circumstances,

5. Implement the AU’s‘eqgnimon defence policy,

6. Ensure imp@tl n of key conventions and instruments to combat international

terrori né\i

7. P@?o% coordination between regional mechanisms and the AU regarding peace,

chrity and stability in Africa,

8. Follow-up promotion of democratic practices, good governance, the rule of law,
protection of human rights and fundamental freedoms, respect for the sanctity of
human life and international humanitarian law,

9. Promote and encourage the implementation of conventions and treaties on arms

control and disarmament,
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10. Examine and take action in situations where the national independence and
sovereignty of a Member State is threatened by acts of aggression, including by
mercenaries,

11. Support and facilitate humanitarian action in situations of armed conflicts or major

natural disasters3°.

On July 11, 2000, in Lome, Togo, the Assembly of the Heads of State and Govermn%of the
OAU adopted the Constitutive Act that created the African Union (AU). The zation of
African Unity (OAU) was superseded by the regional intergovemmenté'%}ization known
as the African Union (AU). For the Constitutive Act to take effect){%e'bled to be ratified by
two-thirds of the OAU's member nations. In May 2001, 1t$%nade a political and legal
reality, and on July 10, 2002, it was formally introduc urban, South Africa. The new

QEtthpla s capital city of Addis Abeba,

international organization, whose headquarters

was largely modelled after the European Unio )37

The African Human rights system i&,ed mainly on the African Charter. The African
Charter established the Africwommission on Human and Peoples’ Rights (African
Commission or the Co *sp?ﬂ as its primary supervisory mechanism and vests in the
Commission both p tional and protective mandates. The Commission is mandated by the
Charter to_pr e and to protect human rights on the African continent, interpret the
prov@( the Charter and perform any other tasks assigned to it by the OAU Assembly of
Heads of States and Government (now AU Assembly). The Commission was formally
inaugurated on the 2" of November 1987. And as of November 2015, the Commission had
received close to 500 communications, of which more than half have been finalised; and has
found violations in 83 communications, involving 27 states that are parties to the African
Charter. The Commission has also issued at least 41 concluding observations, 72 mission
reports and not less than 293 thematic, administrative and country specific resolution®’.
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More recently, the African Court on Human and Peoples’ Rights (African Court) was
established to complement the Commission’s protective mandate. Assessing the impact or the
extent to which states have given effect to the innovative provisions of the African Charter,
the various works of the African Commission and the emerging jurisprudence of the African

Court is certainly an interesting inquiry.

The African Union is based on the Constitutive Act, which enumerates the nine'\ OB'ycipal
organs of the African Union. They include The Assembly of the Union @%Xecutive
Council, the Pan-African Parliament, the Court of justice (A merger of%}:rlcan court on
Human and peoples’ rights and the court of justice of the Afrioa@o'ﬁ), the Commission,
the Permanent Representatives committees, the Economic, %@% and Cultural council, the
Specialised Technical committees and the financial 'n@s. The Assembly of the Union,
the Executive council, the commission and speci @echnical committees are equivalent to
the Assembly of the Heads of Govemme[é)ﬁ)é@ ncil of ministers, General secretariat and
specialised commissions under the OAU ‘structure. The Pan-African parliament, the Court of
justice and the Economic, socia%ge{\ltural council have equivalent structures in the African
Economic community (A The AU’s permanent Representatives committee and financial
N

institution are new @

Council, whi h@ ces the mechanism on conflict prevention, management and resolution.

s. In addition, the AU has established the peace and Security

The Peacsm Security Council is a standing decision-making organ for the prevention,
man@ent and resolution of conflicts. It shall be a collective security and early warning

arrangement to facilitate timely and efficient response to conflict and crisis situations region®’.

The three bodies most relevant to human rights protection under the African human rights
system are the African commission on Human and peoples’ rights, the African Court of
Human and peoples’ Rights and the African committee on the Rights and welfare of the
child®,.
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2.3.9 International Human Rights Organizations

International organizations have facilitated the globalization of the world today. This is best

described than defined, there are several types of international organisation that has sprung up

over the years with set goals and objectives sacrosanct to its establishment. Human rights

institutions and instruments operate on different levels the International, regional and sub-
AP

The 1993 UN World conference on Human rights known as the Vienna 6§~$ence was
t

regional. Discussion on Human rights remains a front burner globally today>°.

attended by 841 NGOs from throughout the world, all of which deé%} emselves as
working with a human rights mission. Human rights organizatims@gf‘o be engaged in the
protection of civil and political rights. The best known of s@%\ganisation, at least on the
international stage, includes; Amnesty International H@ Rights Watch, the International
Federation for Human Rights, Human Rights&@and Inter-rights. However, civil and

political rights are just one category of tée;ﬁ%y

international community, and new rigb-@re continuing to emerge, even until today. NGOs

ifferent human rights recognised by the

are actively making effort w tering poverty, violence, racism, health problems,
homelessness and environpfentdh concerns to name only a few, the actual number of NGOs

engaged in Humar ri otection in one form or another, runs into the hundreds of

thousands t‘%@ the world.

The @tions of Human right organizations are important not only in terms of the result
that are” achieved, but for the assurance that people may feel about the defence of their
Human rights in the world, and also because Human rights Organizations are, in a very direct
sense, tools that are available to be used by individuals and groups throughout the world.
They are managed and coordinated as many organizations are, they also draw a large part of

their strength from other members of the community offering voluntary support to their cause.
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This fact gives them great significance for those individuals who would like to contribute to

the improvement of human rights in the world*.

Amnesty International
Amnesty International is a global movement of more than seven million people who are
independent of any type of political ideology, religion or economic interest and who take

injustice personally. The movement campaigns for a world in which human’ ,@ts are
enjoyed by all. . Qg)

The core activities of Amnesty International are research, advocacy, lobbying, campaigns,
and action. The organization employs experts who do accurate @:based research into
human rights violations by governments and other aqto&%lls analysis is, then, used to
influence and press governments and decision—u]%@undertake the necessary steps to
stop or prevent human rights violations. Tk@%anization also employs the methods of
campaigns and advocacy through petit%ggt)t\ers and protests to call for action. In this way,
the Amnesty International covers a@pectrum of human rights from seeking the release of

political prisoners to protecting&al and reproductive rights*.

o
Human Rights Wa@QQ

Human Rights h is an international human rights organization that investigates and
reports on ﬁ of human rights around the world. Currently, it employs around 450 people,
mos@%try—based experts, lawyers, journalists, and human rights workers who work to

protect Human rights.

The organization works with and advocates towards governments, businesses and armed
groups, forcing them to change their policies and laws. To stay independent, Human Rights
Watch refuses government and corporate funding. Researchers, who work directly on the

field, uncover facts about human rights abuses. These facts are shared with millions of people
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through social media every day to gain global reach. The scope of the work of the Human
Rights Watch is wide and the organization is highly committed to reaching justice, dignity,

compassion and equality*’.

The International Federation for Human Rights

The International Federation for Human Rights (FIDH) is an international human rights non-
governmental organization comprised of 184 organizations from 112 countries ,{@fwe in
defending and promoting respect for civil, political, economic, social a.ndqgthral rights

contained in the Universal Declaration of Human Rights*.

FIDH operates based on interaction with its member organizaéggﬁl?e organization uses
tools such as urgent public and private response, investig%ﬁnissions, judicial observation,
legal defence, political dialogue, advocacy and pu%%\feness campaigns to draw attention
on human rights abuses. Through its netwo@ national organizations, FIDH addresses

human rights abuses directed at sgtec_)\rmed opposition groups and multinational

corporations. Through these action% is committed to helping victims of human rights

violations and holding those Mtable of committing international crimes to be brought

'}
before the court. Q’Q

Global Righ 6\

Global Rights is an international human rights non-governmental organization that was
esta@d in 1978 in Washington. In 2014, the organization moved its seat to Nigeria and
currently works in partnership with local activists in Africa, Asia and Latin America to build
the grass root movements that would promote and protect the rights of marginalized

populations.

The organization works on building capacities of underserved communities and builds

platforms for participatory governance. It uses teaching and trains other organizations and
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coalitions to document and expose human rights abuses, advocate for legal and policy
reforms and provide legal services to those in need. The Global Rights mostly focuses on
working on crosscutting issues such as access to justice, women’s rights, security of human
rights and natural resource governance. The focal points of all organization’s programmes are

women’s rights, access to remedies and disabilities issues*.

UN Watch ‘ 5 QO
UN Watch is a non-governmental organization based in Switzerl‘a&%k was established to
promote the protection of universal human rights as set out i@Universal Declaration of

Human Rights and monitor the UN in accordanc’e@% its founding Charter. The

organization’s vision is a just and strong UN. @

The organization is an accredited NGO i@Consultaﬁve Status to the UN Economic
and Social Council, as well as an associate,NGO to the UN Department of Public Information.
It actively participates at the U@aﬂm Rights Council and in this way advance the UN’s

mandate in promoting hu ights and international peace.

2.3.10 United N %t{:ﬁigontribution to African Human Rights

The UN is@on the ground supporting economic and social development as well as the
pro nd preservation of human rights. This support ranges from encouraging the
establishment of democratic institutions to achieving peace between warring states. The UN
system plays a very important role in coordinating assistance of all types to help Africa help
itself in the promotion and protection of the Human rights of its population through its special

abilities as the world's leading instrument for international cooperation.
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The UN maintains more than six ongoing peacekeeping missions at any given time as part of
its efforts to assist Africa. It also works closely with regional cooperation institutions
throughout Africa. One mission in Darfur (with the African Union) and one in the
contentious Abyei region are carried out by UN forces, who also serve in the Central African
Republic, the Democratic Republic of the Congo, Mali, Western Sahara, South Sudan, and
A

The United Nations Office of the Special Adviser on Africa was foun @ 2003 to

Sudan®!.

strengthen international support for the development and security of '}n to promote
coordination of the UN system's assistance. Additionally, it help@%ﬁhourage discussions
about Africa on a global scale, notably in relation to th@% Partnership for Africa's
Development (NEPAD), a strategic plan establish%@m leaders in 2001. The NEPAD

mandate underwent reform in 2019. It is currentlysacting as the African Union's primary

development organization. < I ‘\&

United Nations Peacekeeping Misé) in Africa

Since 1960, there has been moreythan thirty UN peacekeeping missions across Africa, the
most of any region. Ad@n 'lhe challenges posed by conflicts and longstanding disputes
on the African CO% has been a major focus for the UN. In 1960, the first peacekeeping

operation u@ was sent into Republic of the Congo to ensure the withdrawal of Belgian

forc;@ assist the Government in maintaining law and order.

Since then, thousands of peacekeepers have been sent in more than 30 peacekeeping
operations to African countries, including Angola, Mozambique, Somalia, Sierra Leone,
Ethiopia and Eritrea, Burundi and Sudan. The latest peacekeeping mission was established in

2014 in the Central African Republic*!.

International Criminal Tribunal for Rwanda
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In order to "prosecute persons responsible for genocide and other serious violations of
international humanitarian law committed in the territory of Rwanda and neighbouring States
in 1994," the UN Security Council established the International Criminal Tribunal for
Rwanda (ICTR). During its operation, the Tribunal indicted 93 individuals including high-
ranking military and government officials, politicians, businesspersons, as well as religious,
&

With its sister international tribunals and courts, the ICTR has played a pione %&)le in the

militia, and media leaders*’.

establishment of a credible international criminal justice system, produéﬂ%@ bstantial body
of jurisprudence on genocide, crimes against humanity, war cr@)ﬁh well as forms of

A\
individual and superior responsibility. &

The ICTR is the first ever international tribunal to '@rdicts in relation to genocide, and
the first to interpret the definition of genocide @)rt in the 1948 Geneva Conventions. It is
also the first international tribunal to @ rape in international criminal law and to

recognise rape as a means of perpetratitg’ genocide, as well as the first international tribunal

to hold members of the media«rbgpbnsible for broadcasts intended to inflame the public to

. . |
commit acts of genomde“%@

Q

The ICTR delivened 1ts-last trial judgement in December 2012. Since then the Mechanism for
Intematiorﬁ%—mnal Tribunals has assumed responsibility for the ICTR's residual functions
incl@gses before the appeals chamber and the tracking and arrest of the accused who

remain fugitives from justice.

Achievement of the United Nation to African Human Rights

Decolonization Effort
At the end of World War II in 1945, nearly every country in Africa was subject to colonial
rule or administration. Following the founding of the UN in 1945 and its massive
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decolonization effort, Africa is now virtually free from colonial rule. In 2011, South Sudan

became Africa’s newest country when it gained independence from the rest of Sudan.

Women Advancement

In eleven African countries, women hold close to one-third of the seats in parliaments,
according to Women in Parliament in 2020. With 61 percent, Rwanda has the highest
proportion of women parliamentarians in the world. Africa has the highest region%male
entrepreneurial activity rate in the world. One in four women starts or man &}business.
Rwanda and Namibia, two Sub-Saharan African countries, belong to tﬁ%}en of the most

gender-equal countries, according to the 2021 World Global Gend@?epon4l_

The United Nations is the preeminent body to %ut& ;& and oversee international
peacekeeping missions. It generally follows thre f@lﬁles for deploying peacekeepers;
main partied to the conflict should consent; @keepers should remain impartial but not
neutral; and peacekeepers cannot use forc@%t in self-defence and defence of the mandate.
However, UN peacekeepers have be loyed to warzones where not all the main parties

provide consent, such as in Mawthe Democratic Republic of Congo (DRC).

The AU and regio 1@:& as the Economic Community of West African States
(ECOWAS) lead\oi peacekeeping and security focused missions as alternatives to
traditional‘%%ace operation. Still, in the case of African union mission to Somalia
(A\\@in Somalia, the United Nations authorized the AU mission and provided funding,
logistics and other support. Similarly, the two major ad hoc security initiatives on the
continent, the Multinational joint Task Force (MNJTF) against Boko Haram and the G5
Sahel’s force, were authorized by the AU and won the backing of the UN Security Council,

strengthening their mandates*.

2.3.11 Regional Cooperation Towards Human Rights in Africa
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While the African Union (AU) is leading overarching efforts to establish continent-wide
norms for acceptable political conduct, regional institutions are also contributing substantially
to democratization and peacebuilding in their neighbourhoods. Bodies such as the Economic
Community of West African States (ECOWAS) have been actively managing conflicts and

preventing movement toward authoritarianism.

Regional Initiatives ‘ ,{b

Among the RECs (Regional Economic Community), ECOWAS has been the%& effective,
with Nigeria serving as a strong anchor and advocate for democratization and peacekeeping.
ECOWAS has intervened against, sanctioned, or condemned & %t'a\ken by most of its
member states over the past two decades. It has organi.zed @f%ﬂ resolutions and restored

AN

constitutional governments in Burkina Faso, Co d@)ire, and Gambia, among others.
Although other bodies, such as the Southern Afr&agevelopment Community (SADC) and
the East African Community (EAC), hav@organized collective stabilization efforts and
sought to advance democratic govg@ee, they have been less successful. Apart from
ECOWAS, regional bodies oftét\l;c strong champions for democratic norms. The SADC

and EAC tolerate authorj “Imembers and have witnessed the erosion of democracy in

potential anchor sta@ South Africa and Kenya*!.

Regional @ns are unable to fulfil their core mandates largely because they are
und by global standards and tend to lack common identities or shared values. Little
cooperation among the RECs occurs. Several of them, such as the Arab Maghreb Union and
the Economic Community of Central African States, show minimal interest in

democratization or peacebuilding.

Progress toward integration and multilateralism remains limited in most African regions

where states face long-running conflicts*.
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Human Rights in the East African Community

The East African Community (EAC) is an international organisation established by
governments in the region composed of seven Partner States: Burundi, Kenya, Rwanda,
Tanzania, South Sudan, Uganda and The Democratic Republic of Congo. The organisation
was initially re-introduced by Kenya, Tanzania and Uganda in the year 2000 having signed
the treaty in the year 1999. The EAC is not new as such, having attempted to i.nte(ﬁlte all

through the colonial period and post-independence, eventually collapsing for Va%;s\reasons

in 1977. Burundi, Rwanda and South Sudan were admitted into the fol nt intervals
having satisfied the criterion for admission into the bloc**. ‘6.\
The EAC Treaty and Human Rights Q‘)&%

The EAC although originally not conceived as ah@@ts body, has a role to play as a
n’

protector of Human rights in the East African regi

The fundamental principle that governs t@evemen‘[ of the objectives of the community
by member states include promotio protection of Human rights. Article 6(d) of the
treaty is very elaborate on thisN\peint. Furthermore, Article 123 (3)(d) provides that the
member states define an %;}nent common foreign and security policies whose objectives

would be to respecth;wan rights and fundamental freedoms**.

Article 3( 9@ treaty stipulates that the observance of Human rights is a condition
prec@% joining the East African Community. So, when a Country considers an
application by a member State to become a part of the East African Community that

country’s observance of Human rights is among the necessary factors to be considered.

There are, however, institutional weakness that have to be addressed if the provisions of the
treaty are to be implemented. There are no mechanism to enforce human rights principles at

the Regional level. Article 27(2) deprives the East African Court of Justice Jurisdiction over
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Human rights matters. In the recent case of James Katabazi and 21 others versus the
secretary General of the Community and the Attorney General of Uganda held that it has no

jurisdiction to deal with matters of Human rights**,

This raises a number of questions. What are the criteria to be used in determining whether a
country is observing Human right? Against what code is such a country measured? Is it the
United Nations convention? The East African Community has to specify what inst\ ts of
Human rights binds States. A specific protocol incorporating and making, th@?tmments

part of the Treaty has to be developed. Moreover, the civil society ca '\d

area®, %\)ﬁ N

The Human Rights Regime in the Economic Communit&@t’ est African States

The Economic Community of West African stat@AS), is a regional political and

elp this one

economic union of fifteen countries located Erx&st frica. The stated goals of ECOWAS is
to achieve “collective self-sufficiency” f@\l‘nember states by creating single large trade
bloc of building a full economic and g union. The union was established on the 28" of
May 1975, with the signing o Treaty of Lagos, with its stated mission to promote

economic integration acro@ region. A revised version of the treaty was agreed and signed

on the 24™ of Julx{;QB)n Cotonou®.

The ECOW%QSO serves as a peacekeeping force in the region, with member states
occa@@ sending joint military forces to intervene in the bloc’s member countries in
times of political instability and unrest. Regional powerhouse Nigeria dominates the

organisation politically and economically.
Here are some of the main foreign interventions carried out since 1990:

1. Mali-
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On the 111 of January, 2013, following a UN security council resolution, the bloc authorised
the immediate deployment of an intervention force aimed at helping Mali retake its islamist

controlled North.

The same day, the French military launched Operation Serval to back the Malian army and

drive back the islamists, who were pushing South towards Bamako.

The West African force comprised of 6,300 men, including 2,000 from Chad, whi. 1§A0t an

ECOWAS member. The Chadian soldiers were on the front line alongsidfﬂ@%soldiers in

fighting insurgents.

. %
On the 1% of July 2013, the ECOWAS force is absorbed by th@USMA stabilisation

force in Mali, which is currently 13,000 strong?. . \q
West African troops were deployed in M@% help the political transition after one of

the nation’s many coups. %

They have since served with a&%te to protect public figures and institutions. The force

2. Guinea Bissau-

consists of more than 60 ¢ officers and paramilitary gendarmes from Nigeria, Burkina

Faso, Senegal and @Q
N

Already iw%@ry 1999, a lightly armed ECOWAS force was deployed to help resolve

crisi insurgency hit country, but withdrew several months later after failing and the

overthrow of the head of state*.

3. Liberia-
In August 1990, ECOWAS sends a force of several hundred men to Liberia to intervene in a
civil war ignited eight months earlier. The ECOWAS ceasefire-monitoring group, or

ECOMOG, quickly grows to nearly 20,000 soldiers. Although generally described as a
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peacekeeping force, ECOMOG is soon called on to take more responsibilities for maintaining

order.

In early 1997, more than seven years after the war started, ECOMOG carries out a major
disarmament operation, paving the way for multi-party election in July. The last EGOMOG

soldiers leave Liberia in October 1999.

In August 2003, a new ECOWAS mission, ECOMIL, was deployed in Monrovia{&b%b&pital,

which had been under siege by rebels for three months. Restricted to somz S@Idiers, the

force is unable to deploy across the whole of the county and transfers its contingent to the

[ ) ”
United Nations™.

4. Sierra Leone- Q
ECOMOG’s Nigerian contingent drives b@ military junta, the Revolutionary United
Front, from Freetown and reinstates Pr@ent Ahmed Tejan Kabbah. The RUF later invades

Freetown on the 6 of Januar@%efore being expelled two weeks later by ECOMOG

troops. % *

The West African i@ tion force, which has up to11,000 men in Sierra Leone, officially
winds up its i@m in May 2000 and is replaced by the UN peacekeeping force, formed to

guara e@e ome peace accord of July 1999, which ended the civil war*®.

5. Ivory Coast-
A 1,300 strong West African force is deployed in January 2003 after a military rebellion,
which effectively cuts Ivory Coast in two. In 2004, the soldiers are integrated into the UNs

mission in the county*®.
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ECOWAS had 15 member states which are; Benin, Burkina Faso, Guinea, Ivory Coast, Mali,
Niger, Senegal, Togo, The Gambia, Ghana, Liberia, Nigeria, Sierra Leone, Cape Verde and
Guinea Bissau. Eight of these are French speaking, five are English speaking and two are
Portuguese speaking. All member joined the community as founding members in May 1975

except Cape Verde, which joined in 1977.

ECOWAS has experienced a major shift in its approach to human rights as a Go@mity.
From a treaty regime that paid little or no conscious attention to hu Q}ghts, the
Community has moved to a regime that can lay claim to a delicate bu\'%{}épcompetence
in human rights. It has been demonstrated that human rights real@n'\is incidental to and

necessary for the achievement of successful economic integ@&that adds value to the life

of ECOWAS citizens. ,Q\Q

While seeking efficacy in order to be relevaK' is essential for the ECOWAS regime to

ensure that it complements rather than dis@g}e existing human rights architecture®’.

Apart from its Treaty related funct@b‘the ECOWAS Authority also takes on certain other
specific roles in relation to hh% rights. These other roles are located in some of the

'\
protocols adopted b @) munity. The responsibilities under the protocols are of an
r:-rg

executive nature.Q tance, under the Protocol on Free Movement, Right of Residence and

Establishrﬂ%thAuthority is empowered, through its chairperson, to direct the ECOWAS
Corn@g to dispatch a fact-finding mission to investigate allegations of ‘systematic or
serious violations’ of the provisions of the Protocol. This process, which only becomes
operational if member states are unable to reach amicable settlement of the dispute touches
on the enjoyment of economic freedoms by citizens. Intervention in this regard coincides

with the authority of the African Commission, the AU Peace and Security Council (AUPSC)
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and by extension, the AU Assembly to intervene in situations of serious or massive violations

of human rights*’.

Above its executive functions, the ECOWAS Commission also contributes to the formulation
of human rights policies in the Community. While this may not be a generic function of
secretariats of international organizations, it is not an extreme function as policies initiated or
formulated by the Commission should generally be proposals subject to approved&y the
relevant decision-making institutions of the Community. In practice suc osals are
adopted with little or no amendments. As some of the proposals emé@m experiences
gathered in the course of fieldwork, they are very relevant for th crance of the human
rights direction of the Community. In 2006, the ECOV@%xecutlve Secretariat was
responsible for the formulation of a comml% Ncy on disaster mitigation and

management. In doing this, the Secretariat re consulted with relevant agencies in

order to take the special needs of chlldren 1%’ count. This form of consultation before
formulation of policies is an impo balancing mechanism that is neglected in the

ECOWAS human rights frame@()q)

While the ECOWAS ngion does not have any specific treaty mandate for the
protection of humaQi_g)hts, it is clear that a major part of the promotion and protection of

human rig %1 the ECOWAS framework has been undertaken by this institution*®.

Sou@gfrica Development Community and Human Rights

The origin of the SADC is dated back to the 1960s and 1970s, when the leaders of majority-
ruled countries and national liberation movements coordinated their political, diplomatic and
military struggles to end colonial and white-minority rule in southern Africa. The immediate
forerunner of the political and security cooperation leg of today's SADC was the

informal Frontline States (FLS) grouping. This was formed in 19804,
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The Southern African Development Coordination Conference (SADCC) was the forerunner
of the socio-economic cooperation leg of the today's SADC. The adoption by nine majority-
ruled southern African countries of the Lusaka declaration on the 1% of April 1980 paved the

way for the formal establishment of SADCC in April 19804,
Membership of the FLS and SADCC sometimes differed.

SADCC was later transformed into the SADC on the 17" of August 1992, with t;%{%ption
by the founding members of SADCC and newly independent Namibi '9\ Windhoek
declaration and the treaty establishing SADC. The 1992 SADC provi for both socio-
economic cooperation and political and security cooperatio@aﬁzlity, the FLS was
dissolved only in 1994, after South Africa's first demogra‘t'@f;l&ctions. Subsequent efforts to

place political and security cooperation on a @}ﬁtutional footing under SADC's

umbrella failed.
¢

In August 2019, SADC adopted Swah%' s fourth working language, alongside English,

French and Portuguese®. Q:b‘

SADC countries face maq%s,ocial, development, economic, trade, education, health,
diplomatic, defencg; @%{ and political challenges. Individual members cannot tackle
some of thes nges effectively. Cattle diseases and organised-crime gangs know no
boundariesQ. r in one country can suck in its neighbours and damage their economies. The
sustz@e development that trade could bring is threatened by the existence of different
product standards and tariff regimes, weak customs infrastructure and bad roads. The socio-
economic and political and security cooperation aims of SADC are equally wide-ranging, and

intended to address the various common challenges.

One significant challenge the SADC faces with member states is they participate in other

regional economic cooperation schemes, regional political, and security cooperation schemes
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that may compete with or undermine SADC's aims. For example, South Africa and Botswana
both belong to the Southern Africa Customs Union, Zambia is a part of the Common Market

for Eastern and Southern Africa, and Tanzania is a member of the East African Community.

According to Human Rights Watch, "SADC has been criticized for its laxity on making

human rights compliance within its member states a priority"4°.

In August 1992, in Windhoek, Namibia, 10 founding member countries signed@ADC
treaty, which commits them to act in accordance with the principles o@an rights,
democracy and the rule of law”. In recent years, however, SADC go;ﬁents have taken

[ ) ﬂ
regressive steps to weaken and undermine key rights protecticqao\ﬁhanisms such as the

SADC Tribunal®. . QQ‘)&

In August 2014, SADC leaders stripped the trib@ts mandate to receive complaints
from individuals and organizations, leavini ib@ to adjudicate disputes between member

countries. This drastically undercuts its‘&' rights protection mandate.

In 2008, the regional leaders %&;’ts to protect women’s rights by adopting the SADC

Protocol on Gender and Dexglopment, obligating member states to include women’s equality

in their constitution@%’l%guard to prevent the use of other lower laws, including religious

and customa to undermine women’s equality. In reality, the sub-region continues to
=

have high rates of forced and child marriages®.

Hal&e girls in Malawi and a third of girls in Zimbabwe marry before they turn 18.
Human Rights Watch has documented the many factors that contribute to teenage
pregnancies in Tanzania, including child marriage, lack of information about sexuality and

reproduction, and sexual violence and exploitation*®.

Girls who marry young are often denied a range of human rights: many discontinue their

education, face serious health problems from early and multiple pregnancies, and suffer
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sexual and domestic violence. Southern African countries should align their laws to the
SADC Parliamentary Forum Model Law on Eradicating Child Marriage, adopted in June

2016, to advance the rights of women and girls>.

Other human rights problems affect the lives of ordinary people in Angola, Mozambique,
Swaziland, South Africa, and Zimbabwe. Since March 2015, Human Rights Watch has
documented at least 10 cases of politically motivated killings in Mozambique. Both t%uling
party, Frelimo, and the opposition Renamo shared with Human Rights Watc ﬁh}%f several
party members killed across the country in the past two years. Law eﬁ@ent authorities
appear incapable or unwilling to investigate these crimes effectivelysaHuman Rights Watch

found. This creates an environment of impunity and fear@%qlinders efforts to resolve

: S

Mozambique’s political tensions*°. '®

In Angola, in advance of the August 23 ge.ne)rgaglections, reports of political violence and
slow investigations into attacks on politic@es during the election campaign are worrying.
In Zimbabwe, the government of Président Robert Mugabe ignored the rights provisions in
the country’s new constitutionﬁ@t}\er enacting laws to put the new constitution into effect
nor amending existing la@y'\bring them in line with the constitution and Zimbabwe’s
obligations under regional and international human rights conventions. In addition, non-
governmental @nizations have reported that the police use outdated and abusive laws to
viola @ rights such as freedom of expression and assembly, and harass activists, human
rights defenders, and LGBT people. There has been no progress toward justice for human

rights violations and past political violence®”.

In Swaziland, political activism and trade unions are subject to restrictions that violate
international law, including potential bans under the draconian Suppression of Terrorism Act,

and activists and union members risk arbitrary detention and unfair trials. In South Africa,
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authorities have repeatedly failed to take decisive steps to combat xenophobic violence and
other forms of intolerance against foreign nationals. The International Criminal Court ruled
that South Africa violated its international legal obligations by failing to arrest President
Omar al-Bashir when he visited South Africa for an African Union meeting. Al-Bashir has
long been subject to two ICC arrest warrants on charges of war crimes, crimes against
humanity, and genocide committed in Darfur. South Africa should reaffirm its support for the

ICC and continue to lead the fight for human rights and justice, as it has done in @*&;&'st51

Economic Community of Central African States (ECCAS) s ~
The Economic community of central African states is an Econonfi @yﬂumty of the African
union for promotion of regional economic cooperation in c@v Africa. It aims to achieve

collective autonomy, raise the standard of living %@pulaﬁons and maintain economic

stability through harmonious cooperation. %

The Customs and Economic Unio Qpentral Africa (UDEAC from its name in
French, Union Douaniere et Eco@ue de ’Afrique Centrale) was established by the
Brazzaville Treaty in 1964. It Mished a custom union with free trade between members
and a common external @f p imports from other countries. The treaty became effective in

1966 after it Was&' by its then five member countries, Cameroon, the Central African

Republic, @e Republic of Congo and Gabon’'.

At a@mt meeting in December 1981, the leaders of the UDEAC agreed on principles to
form a wider economic community of Central African states. The UDEAC members
established ECCAS on 18 October 1983. ECCAS began functioning in 1985, but was
inactive for several years because of financial difficulties (non-payment of membership fees
by the member states) and the conflict in the Great Lakes area. The war in the DR Congo was

particularly troublesome, as Rwanda and Angola fought on opposing sides>2.
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The ultimate goal is to establish a Central African Common Market. At the Malabo Heads
of State and Government Conference in 1999, four priority fields for the organization were

identified which are:

1. to develop capacities to maintain peace, security and stability as essential

prerequisites for economic and social development

2. to develop physical, economic and monetary integration, ‘i\

3. To develop a culture of Human integration, ‘:\\

4. To establish an autonomous finance mechanism for ECCASS\%'\

Government, representatives of opposition parties, senior @ﬂs of the armed forces and
security forces, parliamentarians and representative o@ society from the Central African
countries, met in Bata, Equatorial Guinea, fro 1 to the 21% of May 1998, under the
auspices of the United Nations Standm@mory Committee on Security Questions in
Central Africa, to consider issues rqlé;é’ to the democratic process and peace in Central

Africa.

The strengthening of E@egan with the formation of its peace and security architecture,
notably, the Cen&&Qﬁ)lcan Early Warning Mechanism (MARAC) and the Central African
Multination%hge (FOMAC). Both were created by the Central African Peace and Security
Cou tocol (COPAX), which was although adopted in 2000, was endorsed by the

required number of Heads of States to enter into force in 20042,

The Central African Multinational Force on the other hand, was conceived as ECCAS’s
multinational non-permanent standby force intended to accomplish peace, security and
humanitarian relief missions. The force’s fields of activities include preventative measures,

that is, preventive deployment, observation and monitoring missions, as well as, in a wider
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sense, the enforcement of sanctions and policing activities, such as investigations into fraud

and organised crime.

For a region with enormous crises, the FOMAC force of military, police and civilian
contingents combined is shamefully small, including only about 4,800 to 5,000 individuals.
ECCAS is seriously hampered by insufficient intelligence, resources, and personnel. The AU
and UN usually have to provide support, for example, instead of the ECCAS, it w@e AU
Peace and Security Council (PSC) that mobilised forces and resources to add g}nﬂicts in
Burundi and CAR. The PSC also took action against the uncon@a change of
government in CAR in 2003. Under the watch of ECCAS, pre}&%s'\in the region have
changed their countries’ constitutions to extend their tem%»% delay holding elections,

S

including in Burundi, Cameroon, Chad, Congo, DRC, z}@wanda“.

ECCAS’s capacity building depends largek@ European Union (EU). This raises
questions about whose objectives and i@ ECCAS truly promotes. Some states, like

Burundi and Rwanda, share dual re%i) embership*.

Arab Maghreb Union .

The Arab Maghreb U@( MU) or simply Maghreb Union is a political union and
economic union dgxéreement aiming for economic and future political unity among Arab
countries \'%é located primarily in the Maghreb in North Africa. Its members are the
nati@lgeria, Libya, Mauritania, Morocco and Tunisia. Specifically, the AMU sets out
the conditions for an eventual free-trade zone among member states, a unified customs

regime for extra-union trade, and a common market where people, products, and capital

circulate freely.

The AMU is governed by a council made up of the heads of state of its five member states.

The council meets biannually, with the chairmanship rotating annually. The union also
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includes a council of the ministers of foreign affairs from member states, a secretary general,
and joint committees made up of the heads of various ministries, including the interior,
finance, energy, tourism, and postal ministries. A judicial body made up of two magistrates
from each member country serves to mediate issues between member states and advise AMU

councils on matters of law>*.

The idea for an economic union of the Maghreb began with the independence of T}l\' ia and
Morocco in 1956. The Union was established on 17" of February 1989 whe t@eaty was
signed by the member states in Marrakech. According to the Constitu’l%& t, 1ts aim is to
guarantee cooperation with similar regional institutions, to take p@)‘[ﬁe enrichment of the
international dialogue, to reinforce the independence of the é@er states and to safeguard
their assets. Strategic relevance of the region is based @ fact that, collectively, it boasts
large phosphate, oil, and gas reserves, and it iﬁnsit centre to southern Europe. The
success of the Union would, therefore be é)&"l lly important. Its secretariat is located in
>
P

Strained relations between MN and Algeria during most of the 1990s paralyzed the

Rabat, Morocco™*.

AMU, with Morocco cla@“the Western Sahara as part of its territory while Algeria

backed the Polisario\Front in winning independence. The AMU's stance against Libya in the

bombing of a %iner over Lockerbie, Scotland, in 1988 also prevented further collective

agreﬁ@

Since 1999 it has established a number of joint bodies to address common concerns,
including the International Organization for Migration, the Maghrebi Bank for Investment
and External Trade, the Working Group on Fisheries, and the Maghrebi desertification

observatory>?.

Human Rights Infringements in Northern Africa Maghreb States
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Political regimes in the Maghreb are relatively a uniform collection of dictatorial
governments or low-intensity democracies. Their very existence is in itself a violation of the
human right to political participation. Generally speaking, it is not only the right to vote and
stand for election which is infringed but also other civic and political rights together with
other personal freedoms. The absence of legal certainty means that officials or simply private
A

In spite of the considerable variations across countries and the type of hum %}t we are

individuals also violate the human rights of others on their own initiative.

addressing, violations of women’s rights may stem from established @ traditions and
legislation. These are not mutually exclusive sources. There is notésﬂﬁlsual about customs
rooted in the history of a society becoming institutionalis@%paﬂ of a country’s legal

system. Likewise, preserving traditions generally ie@gs to be protected as part of the
tandi

heritage of human cultural diversity. Yet notwith g this principle, human dignity ought

to be safeguarded in preference to any so<1a;1%’t . Hence no legal sheltering of traditions
which violate human dignity is acceptc%ﬂ-%?
However, the states in the Mag%gb) is far from being a social transformer working towards

M :
greater tolerance or equ %n the contrary, states often draw power on these oppressive

traditions to win E{@y support. This results in the preservation of traditions such as female

genital muﬁ@hild marriage and the husband’s right to punish his wife>>.

Do:@gcial tensions lead to a climate of hostility between the groups bound up in them.
Ethnic and religious diversity often becomes a breeding ground for social tensions which may
either spiral into violence or enforce legislation oppressing one part of the country compared

to the other, thus enshrining discrimination as a matter of law.

Social rights in the Maghreb region is broken with majority of the population who are

deprived of health services, basic infrastructure, sanitation and other conditions. The
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existence of poor states which have insufficient economic resources to become welfare states
does not negate the fact that at least minimal wealth redistribution is always possible. There
are also endogenous factors at play in the Maghreb including widespread domestic corruption
and the perpetuation of economic and social systems securing the interests of one or more

elites, such as a number of families, the army or a religious caste.

Likewise, the region has seen more than six years of armed conflict and diplomat@ndoff
in states such as Libya, Morocco and Algeria. At present, Libya has been @ered as a
failed state in their own right where there is no authority wielding pow "\h@geir borders.
Human rights violations in the form of infringements of humanit@féw are frequent and

- - S
daily occurrences in these wars™. Q’)&
Specific Human Rights Violations Q’Q\

B

Democracy . \
Democratic means a regime in which t (gez)me of an election is neither predetermined nor

vulnerable to major fraud. The coréhation challenges referred to concerns security along

with employment and ecor&i‘c pportunities for the citizens. In this context, there is no

exception as to whicf f@'
judiciary. \

In the case of\Morocco, while their monarchies have progressively ceded power to parliament,

as an established democracy with an independent and strong

there@till a long way to go in entrenching civic freedoms. The regimes in Egypt,
Mauritania and Algeria are forms of authoritarianism under the relative guise of democratic
formalities. By contrast, Tunisia is hampered in their efforts to consolidate democracy by
economic recession and high unemployment rates. These factors make it impossible to

achieve the minimum level of prosperity needed for social peace without which democracy
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cannot be consolidated in society’®. The human rights of specific ethnicities or religious

denominations are infringed in Northern Africa.

Religious and ethnic groups or minorities do not have rights to political participation, free
practice of their faith and other civic and political rights. These rights are violated include
Christian minorities in the Maghreb. In particular, Egyptian Christians have become targets
of terrorist groups in recent years. In a similar situation are the Tuareg peoples nf(élgeria,

O

whose government has made no effort to integrate them or ensure their p.oli@tegration

into the state.
,%\
@w

Special Attention to Female Genital Mutilation . QQ)

Women’s Rights

In the Maghreb region, women’s rights are bein@y breached in areas as diverse as
political participation rights, labour rights,\@%al freedom, physical and psychological
integrity and other freedoms. It goes W& aying that women obviously experience all of

these infringements of their rights. Q:b‘

The customs ingrained in a&%a)ghreb cultures to a greater or lesser extent accept women’s
civic and intellectu@%’%{y as normal. In the Maghreb it is more common that while they
are not offici l%@ctioned by law, the public authorities and the judiciary de facto hold
back in thgsty to intervene in cases of violence against women. This encourages the
cont@on of these violations of rights, even though the law purportedly bans them. In
these cases, the defencelessness of the victims is further aggravated as in the international

arena the state claims to comply with standards which are not met in social practice®.

Areas of legal oppression include all the regulations which deny women management of their
assets, getting a job, entrepreneurship and equality within the family. Sometimes women

joining particular professions, such as the military, their occupational and business freedom
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and access to institutional posts is completely barred. Some countries require women to be
under the guardianship of a male relative, be it a father, brother, husband or son. Moreover,
even when women are allowed to take up a profession, they run up against socially accepted

discrimination; a patient may refuse to be treated by a woman doctor for instance.

A woman’s right to privacy is violated in the case of particular illnesses, treatments or
surgeries when by law the doctor has to tell her husband. Social practice also makes ifrare for

&

a woman to be alone with her doctor. It is not uncommon for women to ha %}%r right to

decide about their health infringed by male relatives or even by doct@melves, or for
them to be unable to make such decisions about a family membes @iﬂg their children.

In terms of sexual and reproductive freedom, there ?r@%e%rous bans on any form of
contraception. Moreover, most criminal codes in t ﬂ@bns still consider sexual assault as
a crime against the woman’s honour and her. f@’s and not against her sexual freedom and
integrity. As a result, countries such as @0 allow the assailant to be exonerated from
criminal responsibility if he offers t his victim. In other countries. A rape victim is
socially repudiated by the refusalof the men in the community to accept her as a wife. It is
therefore often the wom@r@nts would force her to marry her assailant. Apart from such

cases, forced or child marriage is not unknown in the customs and laws of the states.

Pregnancies a %age can pose a serious risk to women. Sexual violence within marriage is

also @minal offence®.

As for physical violence, it is increasingly rare for laws to maintain the husband’s so-called
right of physical chastisement of his wife, in other words, to physically punish her. However,
it should be emphasised that these repeals are not accompanied by positive actions to bring an
end to the normalisation of gender-based violence. Equally, police and court protocols are not

put in place to help women who might wish to seek the protection of the public authorities
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against their abuser®®. No legal system in the world allows what is known as honour killings,
for example. A husband murdering his unfaithful wife or a father murdering his daughter who
has lost her virginity. However, most laws in the Maghreb regions, criminalise sexual

relations outside marriage and in practice women suffer harsher consequences.

Female genital mutilation (FGM) victimises a high percentage of women in the Maghreb.
This practice does not stem directly from Islam, but rather from a tradition whose of@ns g0
back more than 3,000 years in the territories that today are Sudan, Eritrea an, Q}Slbpia. It is
extremely rare in Arab monarchies notwithstanding their religious fl@ltalism. WHO
figures suggest more than 60% of women are victims of this praotih@}a'dhing almost 70% in

the case of Sudan’®. Q}&%’\
Q

In recent time, FGM has been made an offence in t \f Sudan under the Criminal Code.
This is one of the measures pushed throug b&he military junta which with significant
popular support overthrew President Al-@ although it is beyond dispute that this is a
positive step, it is also true that in iple Sudan is a signatory to several international
documents abolishing the prac&%')ncluding the African Charter on Human Rights and the
Maputo Protocol, which @s}y refers to FGM. Furthermore, as a member of the African
Union and under th 'nthnational principle of good faith it should drive the Assembly of the
African Uni Qlution of 22 September 2015 which called on its members to ban FGM. It
cann e@nled that whether due to lack of resolve or lack of means, in many countries the
practice’has not been curtailed even after it was formally banned. They include the Gambia,
where after three successive declarations banning FGM there has been no decrease in the
practice in the county. It would therefore be crucial to monitor any potential statistical
variations and changes in the attitude of the country’s public authorities to this issue over the

next five years®.

93



Besides being widespread, what the WHO calls Type III FGM is also practised in Sudan. In
addition to clitorectomy, this additionally involves the removal of the labia minora and labia
majora of the vagina along with sewing up the vaginal opening until the wedding night. Type

I FGM predominates in Mauritania®®.

In relation to these violations of humanitarian law which are taking place in countries in
Northern Africa, it is important to note that women and children are a particularly \{Bgrable

and victimised group in these situations. Exact figures are currently impossibl@ain.

>

On the role of the Islamic religion in the oppression of women or other human rights
violations in the Maghreb. The texts of the Qur’an and Sun .@.\from the early 8th
century AD at the beginning of the Umayyad Caliphat?. @the context of the time, the
understanding of relations between men and women y of their passages is not founded
on equality. Islamic legal schools have exp.lw view of customary jurisprudence which

reflected pre-Islamic tribal customs and re@cy}ed patriarchy>,

However, the Qur’an does not lay @ specific commandments or bans against women but

rather suggests principles. gin in the Qur’an condones FGM. Thus, as with the Bible and

other holy books>®. : QQ

Rights of M§ oéﬁd Children

Gender a@s ial class are crucial factors when it comes to the systematic violation of a
child’s\biman rights in these regions. Child labour is common, particularly in the Maghreb,
especially in the lower social classes and even more so in rural areas. In terms of violation of
rights, a distinction should be drawn between situations where the social and family context
encourages or requires children to drop out of school early or not to start school at all, for
example, around 40% of Egypt’s population is illiterate and ones where children are exposed

to circumstances which are potentially harmful to their physical and psychological integrity
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or sexual integrity>’. The former practice is more widespread, although at the same time more
difficult to redress. So, while exploitation, in the sense of endangering a child, is a universally
condemned idea, more traditional societies find it harder to understand the value of education

and the need pursue it during adolescence and early youth.

Girls and young women are more often deprived of schooling. They also endure forced and
early marriages. It should be noted that child marriage is still legal in countrif&f the
Maghreb and other states in Africa, including under the age of puberty, an %‘;&also puts
their physical integrity and their lives at risk in the event of pregnaﬁ%&)re full bodily
development. Children are particularly vulnerable in armed confligf™Ratticularly the case of
what are called the children of ISIS or Daesh®’. QQ')&%’\
\
¥
2
Q)\
>

LGTBQ Community \)Q:b‘
The rights of the LGTB %gﬁiunity are violated with respect to freely experiencing their
sexuality, affectiveQeljgonships and free development of their gender identity. Slight
progress has e@made in the legal arena. Only Mauritania in Africa currently retain the
death e@y for male homosexual relations. However, none of them use it but instead
com$ it to long prison sentences. The Maghreb states still have severe prison sentences

for male homosexuality®’.

It is important to note that, at any rate in official terms, these states argue that it is not
LGTBQ orientation or desire that is criminalised but rather sexual relations. This means that
at least for theoretical purposes, they avoid the accusation of applying offender-based

criminal law. Equally, it has been noted that the criminal laws of these countries often only

95



criminalise sexual relations between men. This should not lead to the conclusion that lesbian
relations are decriminalised. Likewise, the word “transgender” is not to be found in the
criminal laws of these countries, which means the expression of this gender identity is not
allowed. Such conduct is usually criminalised under other names such as crimes against

morality.

A social standpoint reveals that the main challenge for social change is ignoranceab{&t what
homosexuality entails, for instance. The social invisibility of the LGT munity.
Thinking of the West before the queer movement began its campaigns iﬁ@ s and 1970s,
“paedophile”, “pederast”, “homosexual”, “sadomasochist”, “tran ite” and other coarser
words were synonyms in society’s collective mind set. Muta%@landis, we might conclude

that the average citizen of these regions does no%&ry clear idea about what being
n}

homosexual means, associating it with an idea of ntrary to God and nature,

Today, Tunisia’s homosexual communit)@)}e most visibly organised in the Arab world.
However, despite this movement’s ]é) ed fondness for European LGTBQ organizations, it

has declined to participate in ew such as the Italian LGTBQ Pride festival. They believe

that the queer image wou@oun‘[erproductlve for traditional Muslim societies’®.

Q

At all events, weywottd point out that over and above the specific legal framework, social

hatred to@GTBQ people is the most dangerous threat to homosexuals in these

cothe risk of physical assault serious enough to endanger their lives increases

exponentially when the community in which they live learn about their orientation’’.

2.3.12 Recent Violations Reports on Human Rights in Some African Countries
Human rights violations continue to increase in Africa, with a report by a global rights

watchdog raising the red flag for most of the countries on the African continent. The 2022
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Human Rights Watch report reveals that human rights violations continued in about 26

African countries that was monitored last year, with the situation worsening in most of them>°.

The report noted that rights violations not only continued in countries facing armed conflicts,
such as Cameron, the Central African Republic, Chad, Ethiopia, Mozambique, Nigeria and
South Sudan, but were also recorded in countries like Angola, Burundi, Eswatini, Rwanda,
Uganda and Zimbabwe, among others®. . ®
1. Mozambique- ;'é)
Wanton Abuses

[ ) ”
The report indicates that the human rights situation in Mozamlz{ ‘&ﬁosened in 2021, where

an insurgency has been dragging for nearly five years in th%%rthern gas-rich Cabo Delgado

Q@

This insurrection by an Islamist-linked a . %) calling itself Ansar al-Sunna 'supporters
of the tradition' has resulted in the displasement of nearly 800,000 people as of June last year,
as the armed group continued t&tt% villages, kill civilians, kidnap women and children and

use boys as soldiers in its ﬁg%against government forces.

"State security fochvere implicated in human rights abuses, including intimidation, sexual

exploitation % @aced women, and the unlawful use of force against civilians," the report

reads>’ Q

A human rights researcher at a Mozambican civic society organisation told Fair Planet that
while both sides have been committing human rights violations, some of the root causes of
this insurgency itself can be traced to a history of human rights abuses by the Maputo

administration.

2. Rwanda-
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Political and Civic Space Shut

The report states that Rwanda’s human rights record remains atrocious, with the government
of President Paul Kagame keeping the tiny African nation’s political and civic space tightly

closed.

"The ruling Rwandan Patriotic Front (RPF) continued to stifle dissenting and critical voices
and to target those perceived as a threat to the government and their family me@x the
report reads. "The space for political opposition, civil society, and medi @%ed closed.
Several high-profile critics, including opposition members and commentators using social
: . . g

media or YouTube to express themselves, went missing, were arr%‘%d threatened".

The Kigali regime was also accused of pursuing critics and@k%fdents across the globe.
"Rwanda’s government and those operating on @half continued to exert pressure on

Rwandan refugee and diaspora communitj :@aﬁeld as Australia and Canada. Refugees

who are known critics of the govemme@ave been threatened and harassed">’.

o
3. Burundi- \)Q)

'\
Renewed Onslaught Q’Q

Burundi, another)A\" Great Lakes country, saw "limited" progress following the coming
of a new X%Kgresident Evariste Ndayishimiye in June 2020, with a number of people
incl %Jrnalists and human rights defenders released from prison. There was, however,
renewed assault on human rights by the government of the late Pierre Nkurunziza’s

SUCCESsOr.

"Despite a lull in abuses against opposition members after the May 2020 elections, killings,
disappearances, torture, arbitrary detention and harassment of those perceived to oppose the

government continued throughout 2021", the report noted®.
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4. Eswatini-

Mswati Clings to Absolutism
Africa’s absolute monarchy of Eswatini has been rocked by pro-democracy protests resulting
in scores being killed and thousands arrested as the embattled King Mswati tries to maintain

his absolutism, which his subjects see as outdated in this 21% century.

"There has been no progress on essential rights reforms, including the rem@'bf all

legislative and practical restrictions to free exercise of civil and politica&‘rj@% the report

noted?”.

. "
It said these reforms would include the repealing or amend Q%\Sﬁaws that obstruct the

rights to freedoms and allowing for political parties, 4@@1 would lead to democratic

elections, among others. @

5. Zimbabwe- CJ)\\

Abductions, Torture and Evictionscb‘%'
Zimbabwe is another country that is on a downward trajectory with abductions, arbitrary

arrests and mass evictio@&tizens from their ancestral lands, among other violations,

being noted. C)Q
N

"The admi-@n of President Emmerson Mnangagwa failed to take meaningful steps to
uph n rights and ensure justice for serious abuses primarily committed by security

forces in 2021", the reported pointed out>’.

It said there had been no accountability for abuses by security forces, including the August

2018 post-election violence, and killings and rape during the January 2019 protests.

"Abductions, torture, arbitrary arrests, and other abuses against opposition politicians and

activists have not been meaningfully investigated"™.
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Violations Documented

Executive director of the Zimbabwe Human Rights NGO Forum, agreed with HRW's
findings on human rights violations in the southern African nation. "The Forum has, since
1998, monitored and documented human rights violations in Zimbabwe, and has stepped in to

ALY

With the recent UPR (Universal Periodic Review) process, for instan ﬁw Forum

provide legal, medical and psychosocial support where needed".

coordinated with other Civil Society Organizations (CSOs) in the de@wnt of a CSOs
shadow report, which formed one of the reports that UPR WorkiriQéSo'ﬁp used as the basis

or the review %’\
for th . QQ}&

"This we do to ensure that the State’s perennial ros @ it paints in its reports does no go
untested. This is thus a measure we employ to&re that the truth is laid bare". "We do this
with special mechanisms of the Unite@ons and African Union with the African

Commission on Human and Peoples? ts, and the United Nations Human Rights Council

’8)
itself"s°, \)

'\

"Locally, we have ¢ a@ public interest and strategic impact litigation, engagement
with the law ande -making authorities, and defending of civic space to ensure that non-

state actorﬁ%prlvate citizens hold their government to account">°.

Q

6. uth Africa-

Violations

Usually considered a shining beacon of human rights, South Africa was accused of failing to
take meaningful measures to improve protection of social and economic rights, which has
been undermined by widespread unemployment, inequality, poverty, the government’s

response to the Covid-19 pandemic, and corruption.
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It was also found wanting in terms of protection of woman rights, environmental activists,
LGBTQ+ communities and refugees and asylum seekers. "The government’s Covid-19 aid
programs, including food parcels during national lockdown, overlooked people with
disabilities, refugees and asylum seekers, and many lesbians, gay, bisexual, and transgender

(LGBTQ) people," the report pointed out>.

It added that other human rights concerns include violence against women, failure %nsure

justice and accountability for past xenophobic violence, and violence agaips@onmemal

activists. ‘%\

International Crisis Group’s senior Consultant for Southern A.&@)i?l the problems that
South Africa faces should be understood in the context (&Q}J&é "extraordinary challenges"
that have their roots in the country’s complex hi l@i the context of South Africa, it
should be noted that we are trying to build §o»n&ing that was not there before, so it would

not be improper to talk of a decline as if a@ t situation existed before.

It was added that the good thi@outh Africa is that it has the framework of a strong
constitution as well as strong defhocracy supporting institutions such as a solid judiciary
%y

'}
branch, a vibrant ci;vi@

movement and the media all of which are still able to
interrogate issuesyan

Q

Violatio cross Africa

ek remedial action.

In E& the continued reliance on the abusive Emergency State Security Courts saw an
increase in human rights violations in 2021, as these courts were used to prosecute and
persecute peaceful activists and critics who joined thousands of dissidents already in the
country’s congested prisons. These courts issued death sentences in mass trials, adding to the

sharply escalating numbers of executions.
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In Burkina Faso, there was a marked deterioration in human rights and security situation in
2021 as attacks and atrocities by armed Islamist groups surged, unlawful killings by state
security forces and pro-government militias during counterterrorism operations continued and

the humanitarian situation worsened>?.

The same also took place in Nigeria, where the fight against the Islamist group Boko Haram,
which rights groups say has kidnapped thousands of schoolchildren, is used as jusﬁﬁc%'kon by
the government for committing human rights violations. Armed groups a ernment
forces also committed human rights abuses in Cameroon, including mz@lgs, across the
country’s Anglophone regions and in the Far North region. The ing in Cameroon had
displaced over 340,000 people within the country by Augus%’&a% Responding to the armed
conflict, the report states that government forces haye &b en responsible for violations of

international humanitarian and human rights law, gudmg unlawful killings and arbitrary

arrests>®, C;\&

HRW also states that the human ri 'Qld humanitarian situation in Ethiopia deteriorated
further in 2021, with civilians«lh\pﬁcted by a devastating conflict in Tigray, security force
abuses, attacks by arme %&s and deadly ethnic violence in other regions. "In Tigray,
government forcesQ@ allies committed forcible displacement, large-scale massacres,
widesprea @ violence, indiscriminate shelling, pillage and attacks on schools and
hospi QThe government’s actions in Tigray contributed to growing international pressure

to addreSs accountability for rights abuses",

2.3.13 Human Rights Achievements by the African Union
The African Union (AU) is the premier international organisation on the African continent.
The Addis Ababa based organisation brings together all 54 independent states in Africa and

Western Sahara, to promote continental political unity, security cooperation, economic
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integration, regional integration, interstate solidarity, peace, good governance and to enhance
the African agency in the global system. The AU has been successful in addressing the needs
of the African political class but it is yet to make a significant difference in the lives of many
ordinary Africans. The AU has socialized African leaders to accept liberal values as the
foundation of international cooperation in Africa and established progressive and innovative
rules and norms for the African continent. It has also created many useful decis.ion making

structure that have contributed to the prevention, management, and resolution Qﬁ}ﬂicts in

Africa. % QO

The AU has however, been less successful in connecting its @1’65 and programs to
ordinary Africans in areas such as, providing common publ@%ds and services valued by
citizens in Africa, giving voice to the majority of y, l@ple in Africa, promoting intra-
Africa trade, good governance and financial inde ch of the African continent as well as

struggled to address the expressed ma@i)&é s and quotidian concerns of ordinary

Africans®®.

P
Critiques \)
'\

The African Union ha@t mark on the continent, although most observers agree that

there is stillroom Mpprovement.

A Kenyanﬁic specializing in African affairs, recognizes the importance of the AU's
presn the continent; however, believing that it can function better in order to properly
fulfil its role. It has been stated that a lot of things need to be done for it to be functional,
especially in terms of human rights violations in Africa. AU has not been seen coming out

very strongly to condemn this®°.

The AU needs to step up its leadership in order to address the issue. There has not been a

strong voice from the AU condemning the heinous human rights violations in different
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countries. Countries like Sudan, Somalia, even Burundi, yet they keep quiet. So, one wonders
whether they have the teeth to act. It was suggested that the AU should emulate the structure
and behaviour of similar organizations like the European Union (EU) if it wishes to better

help the continent.

A constitutional crisis remains a common issue, which many African countries have dealt
with in recent years. The AU has also come under criticism for failing to deals these
crises and encouraging countries to respect their laws. Although many Weste @ons have
imposed sanctions on African nations in the past, the AU has not E)%ﬁ suit. Smaller
organizations could dissolve the AU, once there are regional orga@c’hs then the African

Union will not be needed Union anymore®°. &

African Union (AU) leaders have been faulted by \(lght activists over their failure to
implement their human rights obligations ansl c%itments. It has been further stated that the
African Union leaders should start maki e&ctive and meaningful use of its treaties and
protocols on democracy and huma ts to improve respect for democratic principles,
human rights, the rule of law an well-being of African citizens. Since tenure elongation
has paved the way for ¢ Qy;ssorne countries, the AU need to suspend governments that

amend national con@ions to extend the tenure of political leaders.

The respon%&y to protect is a central part of AUs leadership obligations; to take preventive

and e measures, to address democratic and rule of law deficits in several member

states.

The failure to take effective and meaningful preventive measures to address these democratic
and rule of law deficits will continue to undermine the legitimacy and ability of the AU to
consistently deal with military coups and unconstitutional changes of government in Africa.

Apart from the manipulation of the constitution, abuse of human rights and official impunity.
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The crisis of poverty arising from the gross mismanagement of the economy by the ruling

class aided by imperialism is also exploited to remove elected governments.

It is common knowledge that the economy of the continent is in the hands of foreign
economic interests that have embarked on massive looting and exploitation of the abundant
human and natural resources of African countries. As if that is not enough, the majority of
them are implementing neoliberal economic policies, which have pauperised the peaple. The
AU and its leaders must proactively apply and implement their voluntary c %ments on
democracy and human rights to take preventive measures to promoté@e of law, end

impunity of political leaders, and ensure full respect for citizens’hh@sr'i’ghtsél.

A\
Praises . QQ&%

Africa still has reason to celebrate the existence QQQS , although it is easy to admit that
the AU failed to take punitive action on fwﬁimbabwean president Robert Mugabe. It
also been argued that Africa still need th@}%ecause it plays a pivotal role in dealing with
various challenging issues currentlé)%lng the continent, especially with regards to human

rights.

-
Africa still need th @@nion, even though, they can do better than they have done.
Considering the iwes of the indigenous peoples, the African Court of Justice- which is part
of the Afric nion, had a grand ruling a year ago in Kenya, respecting the rights of the
indis people. And that was called grand ruling because it is being referenced by many

countries around the world®2.

2.3.14 The African Union and the Responsibility to Protect: From Non-Interference to

Non-Indifference

AU Human Rights Efforts
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A major achievement of the AU has been the gradual but steady socialization of the African
political class to accept liberal values and norms as the basis for interstate Cooperation. The
promotion of liberal values by the AU represents a remarkable shift of Approach to Pan-
Africanism in Africa. For many years, being pan-Africanist was almost synonymous with
being left, nativist, and against liberal values of democracy and human rights. Pan-

ALY

The AU has become a major player in the African peace and security la h%e. It has

Africanism as practiced within the institutional context of the AU is pro-liberal.

changed the attitudes of many governments in Africa from a culture o(’@ence to a new
culture of caring about the African peace and security as a whole. @e”the AU, the African
political class used two excuses to show indifference to War%q'%de the jurisdiction of their
states. They conveniently hid behind the internationa l@e of territorial integrity of states
and avoided intervention in the internal affa@tber states. In addition, they ignore

L]
conflicts occurring in other African count‘lef,%l

of the United Nations, which is manda@,to keep peace globally and which possesses more

ing, peace and security were the preserve

resources than the OAU. These@s were to prevent the OAU from intervening in internal
conflicts of member states AU changed all that by introducing Article 4(h), which gives
the union the right l@@/e e along the line of the Responsibility to Protect (R2P). However,
Article 4(h) 's@l to be invoked, it has provided the broader context and cognitive
orientati06 the AU to intervene in African countries to protect and save lives. The AU
engag peace support operations, which is a more acceptable phrase for peace making that
involves serious military combats resulting in high casualties. Indeed, it is estimated that
between 2001 and 2017, the number of casualties among African troops in peace support
operations exceeded the combined casualties in United Nations peacekeeping missions in the

last 70 years®2.
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The AU’s daring approach to peace making, which most international organizations,
including the UN, are unwilling or afraid to pursue in Africa, have saved precious civilian
lives in African countries, including Burundi, Comoros, Kenya, Sudan, and Somalia. AU
troops also helped facilitate the return of refugees and internally displaced people and

delivery of humanitarian aid.

The AU has been instrumental in conflict prevention and peaceful settlement of ence.
Through its Peace and Security Council, elections observations, the early wpu&%%stem, the
panel of the wise, the pan-African panel of the wise, and the‘@ al Economic
Communities (RECS), the AU has intervened in challenging po@yéituations in Africa,
preventing them from exploding into full-blown violence. A%&»%?}ation of a low-cost, agile,
and innovative international decision-making bodies i@e range of areas, including peace
and security, education, human rights, governanc ,sgace and technology, social affair.

The AU has been very successful in m@%temaﬁonal laws that have shaped national
legislations and policies. The rules a wide range of areas, including international crime

and terrorism, control of epakp%s, disaster management, environmental management,

- . '\ . .
negotiations relating to % and external debt, food security, refugees, populations,

migration, and diserg persons.

The AU N@gression and Common Defence Pact (Common Defence Pact) provides some
of th@gnstmctive and detailed regulations on regional defence and security in the world.
It criminalizes states’ acquisition of new territory by force, commits AU members to prohibit
and prevent genocide, crimes against humanity and other forms of mass murder and in
addition, it prohibits member states of AU from entering “into any international or regional

commitment which is in contradiction to the present Pact”®2,
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The AU protocol on the rights of women in Africa contains many “global firsts” on women’s
rights. It provided for the first time, in an international human rights treaty, woman’s right to
abortion, the right to self-protection and to be protected against sexually transmitted
infections, including HIV/AIDS as well as the first to provide that every African woman has
the right to be informed on their health status, including their HIV and AIDS status. It is also
the first international treaty to impose “a legal ban on female genital mutilation” a£1d makes it

obligatory for state parties to eliminate it. Qh)(\

The protocol incorporates both the UN’s legal principles on women anﬂ%}ces these rules
in so many ways. Its definition of “violence against women” Cends the definition
contained in UN Declaration on the elimination of Violenceég%’} women. Unlike the UN
Declaration, it expanded the definition of violence a@@t women to include acts causing
economic hardship in addition to adding acts committed both in peace time and during war. It
also contains elaborate rule against practiﬁtj@b%ustitute violence against women. Many of
these rules are not sitting on desks gathering dust. Rather, some of them are making practical
impacts. For instance, the gﬁ@equality rule pushed by the AU have led to the
establishment of gender pafity 8t the very top of the management of the AU Commission.

They have made th@n of the most gender sensitive international organizations in the

world®2. éﬁ

The @e rules that the AU has developed on human rights have provided opportunity to
human Tights activists to promote and defend human rights and to shame misbehaving
governments in Africa. Many advocacy groups have used some of the AU rules to defend

groups and individuals, especially the vulnerable population. For instance.

1. The Minority Rights Group International (MRG) and Mauritanian NGO SOS-

Esclaves dragged the Mauritanian government to the African Committee of Experts
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on the Rights and Welfare of the Child (ACERWC) for violating its obligations to
protect children’s rights under the African Charter on the Rights and Welfare of the
Child. In a landmark ruling announced on January 26, 2018, the AU committee found
that the authorities in Mauritania did not adequately enforce its antislavery laws or
took adequate steps to prevent, investigate, prosecute, punish, and prevent the practice
of slavery, creating a culture of impunity in the process. The ruling also. noted that
Mauritanian authorities failed to act in the best interests of its childr Qﬁiling to
protect them from discrimination, child labour, abuse, trafficki . Q@mr harmful
practices. It pointed out that Mauritania’s antislavery la\:v d not provide adequate
protection against slavery in practice and asked the @tania authorities to take
steps to eradicate slavery in Mauritania, incluﬂ@providing special measures for
child victims and making the elimination 6@% a priority. The ruling which was

covered widely by both local and @%al press is a big blow to the international

reputation of Mauritania. Its go@ nt has been shamed and forced to do something

about the shameful slav pr@ s in Mauritania.

The AU has used its pov}s@ﬁmpose AU’s code of conduct and rules of engagement on

African security p@l on AU peace support missions. The rules have encouraged

majority of éfr@i security forces on AU mission to conduct themselves in professional

ways. Fo@s nce, the AUC pushed troops contributing countries to its peace missions to

enforc&the Union’s zero tolerance on sexual abuse®.

2.3.15 Measures

Agenda 2063

109



In accordance with the AU Agenda 2063, the continent will be home to a culture of
democratic principles, gender equality, and respect for human rights, justice, and the rule of
law. The AU collaborates with member states to create and put into effect laws and policies
that ensure that citizens of Africa are fully involved in development initiatives and policy

making, and that they have safe and secure environments in which to live.

To promote effective governance, the preservation of civil liberties, and the prot ion of
African citizens' rights, the AU has made sure that different treaties and polici %} in place.
AU treaties on the rights of persons include; The African Charter on t@s and Welfare
of the Child, African Charter on Human and Peoples’ Rights, Prot@g&the African Charter
on Human and Peoples' Rights on the Rights of Women in A%g, African Youth Charter and

the African Union Convention for the Protectu@@smance of Internally Displaced

%

To aid in the implementation of sound ngD1 nce and respect for human rights across the

Persons in Africa®.

continent, the African Union establis e Judicial, Human Rights, and Legal Organs. They
include the African Commissiwiuman and Peoples’ Rights (ACHPR), African Court on
Human and Peoples’ Rig (?HPR), AU Commission on International Law (AUCIL), AU

Advisory Board oanruption (AUABC) and the African Committee of Experts on the

Rights and @ of the Child (ACERWC).

The@gon, facilitation, coordination, and encouragement of democratic values, the rule
of law, observance of human rights, involvement of civil society in the development of the
continent, and the achievement of long-term solutions to humanitarian crises are all tasks that
fall under the purview of the Department of Political Affairs. Additionally, the department
oversees the implementation of the African Governance Architecture as well as long-term

responses to political and humanitarian crises, including as preventive diplomacy®*.
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17™ AU-EU Human Rights Dialogue

The 17" African Union (AU) - European Union (EU) Human Rights Dialogue was held on
the 9" of November 2021 in a virtual format. The Dialogue was co-chaired by H.E. Amb.
Bankole Adeoye, AU Commissioner for Political Affairs, Peace and Security and H.E. Mr.

Eamon Gilmore, the EU Special Representative for Human Rights.

The AU and the EU recognized this High-Level Human Rights Dialogue ~® clear
manifestation of a strategic partnership of equals, rooted in shared value @common
interests and guided by a long-term vision. The Dialogue proved once‘%}[o be a unique
platform to update one another on the situation of human rights-ick@s&tive continents and
with a focus on specific country situations, share experienc%g);}hange points of view and

strengthen cooperation on specific human rights issu S"Q\

Both sides acknowledged challenges faced as g&lt of COVID-19 and continue to call for a
rights-based response to the pandemic, Q(mephasised that any measure introduced to
mitigate the consequences of the C -19 must be lawful, necessary and proportionate.
The increase in cases of sexualNand gender-based violence, including domestic violence,
restrictions on the exerci gdamental freedoms, in particular freedom of expression and
assembly, attacks O:Q@ependent media and journalists are of particular concern. The EU and

AU agreed,to gtange information and good practices in the promotion and protection of

hum@ in the context of the pandemic®.

The EU congratulated the AU and its Member States on the 40" anniversary of the adoption
of the African Charter on Human and Peoples' Rights, the foundation for the African Human
and Peoples’ Rights System. In this spirit, both sides recalled the importance of making
concrete progress towards the ratification, domestication and implementation of agreed

continental and international human rights norms and standards. The EU noted the
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finalisation and adoption of the AU Strategic Plan for the promotion and protection of human
and peoples’ rights in Africa (2021-2030) and stands ready to consider possible joint actions

contributing to its implementation in Africa.

Both sides recognised that the right to development is rooted in the universality, indivisibility,
interrelation, and interdependence of all human rights. The AU and the EU agreed to
strengthen their cooperation in international fora on the right to development. On %snen’s
rights and gender mainstreaming, both sides agreed to work closely with @:)gespective
Member States to prevent and eliminate sexual and gender—based'@lce, including
domestic violence. Both Parties acknowledged that the AU strate Gender Equality and
Women's Empowerment, the EU Gender Action Plan R@%‘the African Pillar of the

Spotlight Initiative guide actions at country level. B@sldes recalled the importance of

ratifying, domesticating and implementing the @to Protocol on Women’s Rights in

Africa®, 'G'C.j\&
P

International Human right Wy is a body of international law that has over time been

2.4 Conceptual Framework

established by tre@;ustoms which are the foundation upon which people, and
organizations e@q} to affirm certain rights that their States are required to uphold and
defend. There _are numerous non-treaty-based rules and regulations (sometimes known as

"soft ) which are included in the body of international human rights standards.

While international human rights law and human rights law have developed independently,
some human rights treaties such as the Convention on the Rights of the Child and its Optional
Protocol on the involvement of children in armed conflict and the Convention on Enforced

Disappearance include provisions that are derived from international Human rights law.
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International Human rights law lays down obligations which states are bound to respect. By
becoming parties to international treaties, states assume obligations and duties under
international law to respect, to protect and fulfil Human rights. The obligation to respect
means states must refrain from interfering with or curtailing the enjoyment of Human rights.
The obligation to protect requires states to protect individuals and groups against Human
rights abuses. The obligation to fulfil means that states must take positive action to facilitate

the enjoyment of basic Human rights®, Qh)(\

Human rights are basically rights, rights we have solely because we € iSuman beings
they are not granted by any state, these rights are inherent to us a@a’rﬂless of nationality,
sex, ethnic origin, colour of our skins, religion, language or @@wr status. Everybody born

in to this world have Human rights that must be prot c‘ﬂ@he law®7:

There is diversity in Human rights or a .c@t of plurality, diversity is the peaceful
coexistence of different interest, convictiQs}(d lifestyle, diversity exists in Human rights.
The pluralism of human rights is sim e multiplicity of rights, which means that there are
many different types of humantights. Fortunately, the Universal Declaration of Human
Rights, which codified t %jc?r human rights principles, makes it possible to view all of

these principles in a@_gle document®®,

Intematiorﬁ%nan rights law is built on the tenet of human rights' universality. This implies
that Qian rights belong to us all equally. The concept of universality is a theory that
attempts to describe universal phenomena such as space, time, matter and energy, in the sense
of Human beings and its connection to Fundamental Human rights this essentially attempt to
describes individuals in various spheres of life in whatever race, ethnic origin, age, size or
even religion Human rights should be enjoyed by everyone, every person is entitled to

Human rights without discrimination. That’s the Universality of Human rights®°.
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The atrocities of the Second World War made the protection and promotion of human rights a
top international priority. Recently, interest in the knowledge of Human rights issues have
increased. The Universal Declaration of Human Rights, which became the most significant
statement of what ought to be the benchmark for fundamental equality and human dignity,

was published by the United Nations in 19487,

2.5 Summary of Gaps in Literature Reviewed Q}i\

The progression in literature of this chapter has covered various topics a?@ed series of
scholarly works from the aspects of the African unions full on hi ry\and creation story,
from the failure of its preceding organisation the Organisation &@‘ican Unity (OAU) to the
proposal of a succession by a new organisation the Afriéa@plon (AU) which became a legal
reality on the 10" of July, 2002. The researcher aﬁé%led on Human rights defining it in
different measures and concept, further bri 1®the existence of Human rights and how it

®

came into being due to the gruesome at%i' committed during the Second World War.

oD

On the aspect of Human rlght ce, The Catholic tradition teaches that human dignity
can be protected and a hea @:&mmumty can be achieved only if human rights are protected
and resp0n31b1htles are uman rights could also exist independently of legal enactment
by being pa o@ al human moralities. The Universal declaration of Human Rights which
is the cod@:a ron of Human rights laws had a very essential role to play in the importance of

Humannrights promotion. The International human rights law and the history of the African

human rights system, were addressed.

Moving to the Theoretical review, there were four theories adopted to challenge the topic of
African Unions Human Rights Framework and its Effectiveness for Continental Equality, and

they are,
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1. Human right are indeed rights - This was to state that Human rights are basic,
fundamental and important for all existing Human being and they shouldn’t be
neglected of violated at any circumstance but always respected because they are
simply rights.

ii.  Plurality of Human Rights - This theory explains that after the acceptance of the
existence of Human right it is important to know that there isn’t just one si?gular right
that covers the Human rights spectrum but a series of rights covering s%&',\cultural
and also political will of all Human being. : QO

iii.  Universality of Human rights - This theory covers the mo img)ortant approach to
Human rights which the universal standing to Human r@staﬁng that human rights
are worldwide and implies to every living persod matter where they are or what

they are, human rights apply to every @&)eing no matter the race, colour,

background, etc. N %
S

iv.  Human rights have high priorit%' is approach to the concepts and ideas of human

rights states the importz@se rights and put it on a high pedals toll.

Furthermore, the notions ifig round Human rights existence and how it exists, the back
and forth of its deﬁQti)Qan the background evolution of the concept of Human rights was

addressed. é\i

The@@al review of this study, touches on, the important policy change from the OAUs
policy of Non-interference to that of the AUs policy of Non-indifference, also stating treaties,
bodies and organs of the African Union which has an important role to play in the promotion
and protection of Human rights, such as, the African Charter on Human and Peoples’ rights
which was an idea of drafting a document establishing a human rights protection mechanism
in Africa, with a court and a commission. It addressed the African commission on Human
and Peoples rights, its composition, secretariat, mandate, bureau and its sessions, same as the
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African Court on Human and Peoples rights its jurisdiction, and various merit cases, access to
the court and its relationship to the commission, the protocol to the rights of women, The
African Charter on the Rights and Welfare of the Child, The Peace and Security Council of
the African Union were other aspects of the African union bodies and treaties that was
addressed. Also not missing out on international organizations with Human rights mandate
AP

Lastly regional initiative, which covers the regional bodies of Africa, E S, EAC,

and their contribution to Human rights especially the United Nations.

SADC, ECCAS, and the Arab Maghreb union. This aspect touches on tﬁ%}[enges faced in
this region, the decisions taken by the regional 0rganizati0ns©o'1hbat Human rights

violations and steps taken or to be taken by them. This cha%‘ ded by criticism and also

giving praises to the African union on its Humm@@e forts and also it future Human

.@

Despite the abundance in availability of @91 ces and material to research on the topic of

rights plans for the continent.

Human rights in Africa in all its ragifieation, there are still gaps in the Literature of this
thesis most especially in the SN of the LGBTQ community and individuals, as much it
can be argued that Huma@ga were drafted from western philosophy the African Human
rights system is no tilQas advanced and diversified as the of the western world, cultural

background, r @us beliefs and customs in Africa relay play a big role in the Human rights

advt in Africa, which is on a slow progression.

The African political system also hinders Human rights promotion and protection in Africa,
from cases of police brutality, violations committed by political leaders and not fulfilling
their mandates to their people. Government actions, policies, and regulations can significantly
affect how we live. When governments function at their best, they can help everyone live

better lives because they provide vital infrastructures like hospitals and schools, create secure
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environments for inclusive communities to thrive in, and use other levers like policy settings

to advance equality.

Unfortunately, tyranny and injustice are sometimes perpetrated by governments. States have
been involved in some of history's worst human rights violations. States have been known to
occasionally violate rights and freedoms in most countries, even when policies and laws are

implemented with the best of intentions’!.

AL
&
The LGBTQ Problem \QO

Concerning LGBT rights, many African nations have a poor repre&enta ion. The LGBTQ
'\

community is constantly the target of violence, and Afric‘.%f@o tical, religious, and
traditional leaders marginalize sexual and gender diyer%&l South Africa at least 24
individuals were murdered in bias-motivated at[@ 2021. 33 of the 69 nations that
criminalize same-sex relationships are locatqdy&“rica. Most of the time, these laws are left
over and reflection from colonial rule arﬁtﬁ}r ambiguous vague wording such as "carnal
knowledge against the order of n %

o prohibits same-sex acts, this resonates with the

decorum of the era. The protecmf LGBTQ rights in Africa has made some progress in the
'\

past year, despite a lack@ples.

The articles of tﬂ&Penal Code in African nations that prohibit "carnal knowledge of any
person agai e order of nature" are unconstitutional because they go against people's
righ@r privacy, their freedom, their security, and their equal protection under the law.
They also violate people's rights to be free from discrimination. Angola’s new penal code,
revised from 1886, came into effect in January 2021 and no longer criminalises same-sex
conduct. The law has a non-discrimination provision that includes ‘sexual orientation’ as a

protected ground.
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In 2020 Gabon abandoned its brief experiment with criminalising same-sex conduct when its

parliament reversed a 2019 law that had criminalised same-sex conduct for the first time.

In Mauritius, there cases challenging the constitutionality of a law that punishes consensual
same-sex conduct with up to five years in prison. At the same time, Mauritius’ Equal
Opportunities Act 2008 protects against discrimination based on sexual orientation, including

in employment, education, and accommodation. . {b

A

In 2016 Ghana made attempts to showed signs of tolerance when its ambagss @% the UN,
Sammie Pesky Eddico, affirmed at the UN Human Rights Council in Geneya that “Ghana’s
Constitution prohibits discrimination of all kinds” and he did not.o@ ?he appointment of
the independent expert on sexual orientation and gender}d&@ln Accra, Ghana’s capital,
the human rights commission instituted a reporting o%}{sm that allowed LGBTQ people

to report abuse and discrimination without rev@ their identities.

N

But this informal truce was broken in 2Q2 I'la February, when religious and political leaders

forced an LGBTQ centre to close i@ra. Then in May, police arrested 21 people attending

a human rights workshop i the\{o city, of the Volta region. And in August, lawmakers
™

proposed a bill so t@
oiﬂ%

mandatory convessi

t simply saying you are gay or lesbian could land you in

erapy or prison for up to 10 years.

Q
Freedoms %ﬁ)ression and association have been tested during the past year. Freedom of
expre@n has been curtailed in Africa by unconstitutional discrimination of people on basis
of sexuality. In recent years, as LGBTQ rights have advanced within the UN system, the
African Group has acted with some uniformity in opposing these advances, including by
leading the charge against the appointment of an independent expert on sexual orientation
and gender identity. Leaders in Ghana, Uganda, Nigeria and Tanzania have in recent years

initiated vocal attacks against LGBTQ people’.
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The African government has steadfastly refused to conform to such advancements, not only
the government but also African citizens and their discriminatory behaviours towards
LGBTQ people. This is in spite of efforts made by organizations to promote equal treatment
and protect the rights of LGBTQ people. The rights of LGBTQ people are under attack in
countries like Uganda due to the government prohibition of even association with a Gay or
Lesbian person and threatens jail time to friends and family of such persons. Priso.n sentences

in most African countries for participating in LGBTQ acts range from 5 to 10 ye%'&:\

%\%
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Chapter Three

Methodology
The methodology is to indicate how the research will be carried out, where data will be
gotten from, the period, the model specification used, the technique of estimation, why it is
was used and what makes it superior to other techniques and models. This aspect of the
project generally defines how the research was carried out and why it was carried b}{’@p way

it being carried out, a systematic guideline of how the research analysis was cﬂ%ﬁ out is set

out in this chapter. ‘%\

The purpose of this study is to determine the effectiveness of th;%@: unions’ framework
on Human rights and its pursuit for unity on her QOg@f. Human rights are values,
principles, or standards for particular norms of b&;@*@and they are safeguarded by both
domestic and international law. They are typ,io&l‘l%onsidered as absolute, fundamental rights

that are "essential to all human beings,', reggless of age, ethnic origin, geography, language,

religion, ethnicity, or any other stat@

3.1 Research Design o

The research meth u@% the qualitative approach. The research design adopted was to
conduct a critic%qyaluation and findings into the African Unions attempts and efforts to
Human rights.promotion and protection on the African continent, the choice of this method
use@informed by the need to obtain reliable and valid data from secondary sources like

journals, published articles, book, and online documentations.

3.2 Population of the Study
The continent Africa is the population of the study of this research, research was carried out

to focus on the African Union and all its member states. As a result, the researcher did not
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make any specific division but made studies in respect to regional initiative in terms of

Regional Economic Communities.

3.3 Description of the Research Instrument
The instrument or procedure used in data gathering for this research was done through the use
of secondary data. Data collection was derived from online publications, articles, journals,

scholarly approved documents, and library recommended books. . ®

A

This is a reliable means of data collection as it is vast and has lots of details;, @ﬁary data is
a collection of various written ideas and theories, which gave the researcher a wide range of

works to choose from.

[ ) ﬂ
3.4 Validity of Research Instrument . QQ)
The secondary data used was gotten from recé@ dated and verified materials and
according to the Lead city research speciﬁcatid&e majority of the data used are documents

N

from not less than 5 years. This is t?h get reliable information and accuracy on the

N

3.5 Reliability of the Rese Instrument

research topic.

An instrument is @)@% reliable when it measures under varying conditions and at
different tim @ ata that was derived for this research was based on results gotten from
different &t ials and not just from a single source. The data that was utilized was
cros@ked with other publications and materials for reliability and accuracy, and showed

to be the same findings after various comparisons and evaluations.

3.6 Administration of Research Instrument and Method of Data Collection

The researcher collected data from secondary sources for the accumulation and compilation
of resources needed in this research. Secondary data sources were mainly covered by
government publications, technical document, and annual reports of organizations, various
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scholarly publications in books, journals, unpublished articles, conference papers, and so on.
Secondary data helped to crosscheck and compare information with other sources of
information, learn about major events, technical details, historical decisions and main

organisational players and roles.

The benefit of sourcing from secondary data as research material is, it provided a multitude of

interpretations. For this study, it made it possible to conduct data collection and aﬂa@, in an

iterative manner. Q)

3.7 Method of Data Analysis s

The data collected was subjected to context analysis to ascertain @v.;nce or otherwise of
the findings to the objectives of the study. The angly@' data firstly dealt with the
descriptive introduction of the focal point of study '}s the African Union, based on the
data collected via different instruments. Tbe@ analysis was conducted for similar and
different Organisation just as the Afri n@ on their efforts to promoting and protecting
Human rights in Africa. It is the er’s contention that the research on the African
Unions Human rights framework“and its effectiveness for continental equality allows one to
gain insights into the s&@pontext of what the AU has done in its efforts to promote

>

Human rights.

QQ
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Chapter Four

Results and Discussion of Findings
The purpose of this chapter is to analyse the findings gathered from the reséa@using
secondary sources of data. The findings point out specific issues faced by t.heQ%&an Union,

measures and solutions in which the union can take towards continental equality.

: Qw
4.1 Demographic Data Analysis %'\
&

4.1.1 OAU - AU

The OAU has been concerned with human rig}@ it was founded, as seen by the fight
for Africa's independence and the right to @fjd‘}b ination. The fact that those agitating and
fighting for independence used humaeé@hts norms to support their struggle is undoubtedly

embodied in this, as colonialisx&«%&d no regard for the human rights of colonized people.

Because of colonization, 4cgr?s endured years of persecution and severe violations of their
human rights. TheQ@U was founded on the principles of state sovereignty and non-
interference.d %3, and one of its main goals was to fight for the decolonization of Africa. It
was @that Africa could not be considered free until the last colony had won the right to
self-determination, gained independence, and the war against apartheid. This was related to
the commitment of OAU member states under Article 20(3) of the African Charter to help
individuals engaged in liberation battles. Africa was able to triumph over its liberation efforts
because to the collective voice of the continent and the adoption of shared stances on
colonialism and independence in international fora like the United Nations (UN). The African
peoples used human rights principles to support their quest for independence.
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During the OAU, there were various other human rights instruments which were also adopted.
These included The Convention Governing the Specific Aspects of Refugee Problems in
Africa; the African Charter on the Rights and Welfare of the Child (ACRWC); The 1999
Grand Bay (Mauritius) Declaration and Plan of Action; and The Protocol establishing the

African Court of Human and Peoples’ Rights (the African Court).

Although the OAU made a substantial contribution to the decolonization and free(‘i{ﬁof its
member nations and peoples, it did not explicitly promote the principles of @ rights as
they apply to both individuals and communities. Furthermore, the OAU%'}S effectiveness
in promoting and safeguarding human rights in a decolonized an%ﬁkf')%frica by taking an

unconditional stance on non-interference. &

Africa's commitment to human rights, democr @emance, and development was
expanded and strengthened by two signiﬁca.nke\gts. First, the African Union's Constitutive
Act, which confirms Africa's commitmen@}e advancement and defence of human rights,
was adopted. The second was the artnership for Africa’s Development (NEPAD),
which also places human rigw the centre of development. They were both aimed to

. . . ) . .
reinforce social, econon@ cultural rights, as well as the right to development on the

continent. C)

\V

African U@U)

QO

It wa ised as a welcome chance to firmly prioritize human rights on the African agenda
with the formation of the African Union. Significant differences from the OAU Charter are

made by the AU's Constitutive Act, which was enacted in 2000. In the following respects:

1. Changing the approach from one of non-interference to that of non-indifference,
which includes granting the African Union the authority to interfere in the internal

affairs of member states,
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2. Clearly recognizing human rights,
3. Promotion of social, economic and cultural development,
4. A strategy that emphasizes human-centred development, and

5. Gender equality.

Given the evolving nature of human rights, both the Organization of African Unity and the
African Union have over time taken on board a variety of new issues relating to the%ights.
As evidence, there has been an increase in the number of conferences, meetin @%‘arations,
and resolutions adopted with human rights in Africa as their sole focus,’%}[ion to express
human rights instruments like the African Charter on Human and@e'@ Rights. (ACHPR),
the African Charter on the Rights and Welfare of the Childé&C%WC), the Protocol to the
African Charter on Human and Peoples’ Rights on the @ts of Women in Africa (Women’s

Qf the African Court on Human and

Rights Protocol), the Protocol on the Establish

People’s Rights, and the Charter on Demog¢r c)\l‘v ernance and Elections.

The African Union assembly estaﬁ&d several organizations, including the African
Commission on the Charter orN)nan and Peoples' Rights (the African Commission), the
African Court, and the A %aommittee of Experts on the Rights and Welfare of Children

(ACERWC), with t@press purpose of enforcing these instruments.

The Africa%ion Constitutive Act now makes all of these initial, crucial goals from the
OAl@Qr explicit. The Act also lists additional important goals that were not included in

the OAU Charter, which includes:

Protection and promotion of human rights in accordance with the ACHPR and other pertinent
human rights instruments, with a focus on issues of gender equality, democratic rule, and
good governance, as well as encouraging the development of cooperation in all spheres of

human endeavour to improve the standard of living for Africans.
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The main premise for the creation of the AU is that it should be able to stand in a
qualitatively superior form of unification and integration for the African continent. Therefore,
the primary goal of the African Union is to establish a successful AU to improve Africa for
its people. The African people's aspirations for an effective and participatory governance
systems, human rights, peace and security, integrity, development, social justice, and
integration should be met by an effective AU, which should be able to do S0 with the

resources and dedication necessary. Qh)(\

The OAU's principle of non-intervention in the internal affairs of m’%r\states was not
adhered to by the African Union, in which the African Un ?%l'sb adopted a more
interventionist strategy to combat genocide, war crimes, c@g%’\against humanity, human
rights abuses, and unconstitutional changes in gove @ his strategy involved the use of
sanctions and the implementation of the Non-indiffetence policy. The African Union has also
continued to create suitable institutions@&é 1 frameworks, paving the path for the
development of a culture of non-in i%ence that enables the organization to respond to
crimes against humanity in Af% AU has enriched the African human rights protection
system and provided an engblin® environment within which it can vigorously pursue human
rights promotion a@@c on by continuing to adopt human rights instruments, strengthen
existing iri% , or establish new ones for their implementation. Amongst these

mechanis& a

the omic, Social and Cultural Council (ECOSOCC), the African Peer Review

the Pan-African Parliament (PAP), the Peace and Security Council (PSC),

Mechanism (APRM) and the African court. Unlike the OAU, where human rights remained
in the reserve of the African Commission, the AU has expressly ensured that human rights
are mainstreamed throughout its organs, activities and programmes. According to one
analysis, the transformation of the OAU to the AU has brought about a huge potential for

human rights to play a greater part on the continent.
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It is acknowledged that much more work has to be done to develop a human rights culture

and respect for human rights on a continental, regional, and national level.

With regards to its political, economic, and social dimensions, the AU is currently dealing
with numerous difficulties. The organization's greatest levels of dedication and resources are
needed to meet these difficulties. These are some of the most important concerns for the
defence and advancement of human rights'. . {b
4.1.2 The African Union's Biggest Challenges * Qg)

1. Africa's Culture and Values ‘%

African cultures have properly come under fire for failing to uphq@oﬁ’nen's rights, largely
due to detrimental customs that undermine gender equality. %@us campaigns have been
started to stop these actions against women, such as. %le genital mutilation and early
marriage. Both the Women's Rights Protocol anQACRWC work together to end these
actions on a continental scale. Nevertheleé)ﬂli}ﬂa tion still continues. To fight such actions
and stop prejudice against women, nati@ legislation and state ordinances have been created.
Women's organizations agree tHW\it)%near impossible to simply legislate traditional practices
out of existence because th@%@ so ingrained in society. However, they also recognize that
doing so requires p(@D@W |1 and commitment, community dialogue with traditional leaders,

civic and hu ar@hts education, and dialogue within communities.

To clai @t culture has no place in the discussion of human rights would also be incorrect.
Sincﬁ)nialism in Africa aimed to undermine African customs and the rights of the African
people, the war for independence in Africa was also a fight for the continent's identity,
cultural heritage, and respect for human rights. The African Cultural Charter was adopted by
the OAU in 1976 to safeguard the preservation of African cultures. Africa must now defend
its cultural heritage once more from the effects of globalization and Western lifestyles on its

traditional ways of life and social norms. Ironically, civilizations must interact with one
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another, adapt, and develop while yet retaining their distinctive qualities if they are to endure

over time.

In 2006, the AU adopted the Charter for the Cultural Renaissance of Africa, which will
inform, inspire and allow Africans to search for and discover their true African identity. The

AU also adopted various instruments on culture such as the Nairobi and Algiers Declarations.

Both these Declarations were adopted at the AU Conferences of Ministers@hlture

(Nairobi Declaration in 2005 and the Algiers Declaration in 2008) anci&cﬁ%by the AU

Executive Council and the Assembly thereafter®-.
. )\%'\

&

The Nairobi Declaration was adopted by the Heads of : %and Government of the African

The Nairobi Declaration

Union at its Sixth Ordinary Session in Khartoum, t epublic of The Sudan, on January 23
and 24, 2006; it was influenced by the Cu, .r KC%}mrter for Africa, which was adopted by the
Heads of State and Government of %’Organization of African Unity at its Thirteenth

Ordinary Session in Port Louis@ms, on July 2, 1976.

With it stating that cultur ﬁsu'ﬂi be viewed as the collection of unique linguistic, spiritual,
material, intellectu%@emotional qualities of the society or a social group, and that any
human com @ must be controlled by norms and principles based on culture. Knowing
that e er@)e son has the unalienable right to organize their cultural life in complete
acco&:e with their political, economic, social, philosophical, and spiritual beliefs, and
being convinced that every culture in the world is deserving of respect in the same way that

everyone is deserving of unrestricted access to culture.

Recalling that throughout the colonial era and despite cultural dominance which
dehumanized some African peoples, distorted their history, systematically attacked and

undermined African values, and attempted to gradually and formally replace their languages
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with those of the colonizers. The required tenacity for resistance and the independence of the
continent was found by the African peoples in their culture, also being conscious that culture
is the most effective way for our people to navigate the problems of globalization and set

Africa's own course for technological development.

There is no cap to a people's capacity for cultural development, and African culture is
meaningless unless it actively participates in political, economic, and social I@ation
struggle, as well as in efforts at rehabilitation and unification, that a shar @gﬁmitment
serves as the foundation for fostering the harmonious cultural devel@ of States and
societies. Considering that the process of globalization, which is @[’)bssible by the rapid
advancement of information and communication technologi@gﬁes a challenge to cultural

variety and identities and necessitates widespread%@lion to foster dialogue between

2y

The Algiers Declaration (2008) - empha@hat culture is a collection of ways and means

civilizations?.

by which African people, both indijidwally and collectively, establish their identity and
preserve and pass it down frcwe generation to the next. In order to create a united,
peaceful, and wealthy z@ﬂthe Declaration reiterated the importance of culture for
sustainable develo th, continental integration, and the realization of the African
Renaissanc Qder to address the numerous issues, the continent is currently facing,
includi e high rates of illiteracy, malaria and tuberculosis, extreme poverty, the
HIV/AIDS pandemic, conflicts, and other emerging issues like the food crisis, climate change,
the financial crisis, and the economic meltdown, the AU aspires to use culture as a vehicle for

social and economic development.

Despite the fact that Africa is a very diverse continent, culture has been considered to be the

foundation of society and progress, merging a people's beliefs, habits, and traits while
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encouraging communication and connection. In order to improve the African people's unity
in variety, whether within families, the public sphere, communities, or organizations, culture
should serve the great purpose of uniting Africans. Culture should help Africa to make sense
of itself in order to assert its roots, reflect on its troubled past, and forge a better, safer and

prosperous way forward through a shared African Vision.

Cultural policies and programs should be able to give leaders and key development @rs the
necessary information and tools to support the promotion and protection of @n a long-
lasting and humane way; the promotion of indigenous knowledge é%}mdation for a
genuine "African Cultural Renaissance"; ensuring that African d;e@sa'éy does not become
the hostage of tribalism or ethnic preferences; ensuring tha%k&ssues of development are

couched in African rationality; encouraging plu%@ic/cultural diversity, tolerance,

)

Because African culture is strongly roote@ng heritage of the supremacy of collectivism,

and respect for human rights?.

sense of belonging to a community, ism, and Ubuntu, the African Charter lays a strong

focus on people's rights. The Ntence of Africa's people continues to be fundamentally

influenced by its languag®gw, and traditions.

.
II. Human Righi;e\ai evelopment
Q

In the AC , the right to human rights and development is clearly recognized and
expre@. Adoption of the UN Declaration on the Right to Development (DRD), which is
contained in UN General Assembly Resolution 41/126 from 1986, has also helped to develop
this notion in the future. The right to development encompasses more than just social and
economic advancement; it is both an inherent human right and one that is fundamentally
connected to the full enjoyment of a number of other rights with social, cultural, political, and

economic implications.
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The key elements of the right to development are:

1.  Direct participation in Development: This implies links to opportunities and
resources as well as institutional processes of social organization and governance.
Voting in elections and being a passive recipient of social and welfare benefits are
insufficient. The practice of civil and political rights facilitates this engagement by
fostering discussion and debate, which in turn opens doors for policy impaet. (b

ii.  Sustainable Development: This covers obligations between an 1nd1v6%~])$nd his or

N\

iii.  The Promotion of Peace and Security and the Right m\@sﬁ\etermmatlon This

her family, community, and society as well as environmental rig

speaks to the freedom of the people to choose thelr@ ment, how they want to
pursue social, economic, and cultural devel&@&, and how they want to manage

%

The goal of the right to development @ phold all rights, eliminating the fictitious

their resources and wealth®.

distinction between so-called first- tion (civil and political) and second-generation
(social, economic, and culturaM‘[s that has been constructed in the past. It is therefore
claimed that the 1nfr1nge|®f any one of these rights constitutes a violation of the right to

progress in all of its‘manifestations.

Given the ﬁ%is of the Declaration on the Right to Development (DRD), it is necessary to
ensu@economic development around the world in order to address the development
problem faced by developing nations as a result of a history of exploitation. However, it is
acknowledged that internal factors like corruption, poor management of various national
funds and resources, and poor governance also play a part. In this regard, the argument is that
because of the interconnectedness that the Declaration on the Right to Development (DRD)

creates between nations, the right to development has an impact on the entire global
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community. In this sense, providing development assistance is seen as a responsibility on the
part of developed nations to ensure that their counterparts in developing nations can
effectively exercise their human rights. According to Guevara, the Declaration on the Right
to Development does not establish a legal responsibility by identifying obligations,

beneficiaries, and methods for pursuing restitution, hence no such right exists*.

One of the main responsibilities of the African Union's Department of Social Aff% is to

provide the political leadership necessary to harmonize and coordinate Afri h&efforts to

ensure that significant improvements are made in all Africans' live§®A ican Union

Commission has adopted a Strategic Plan that prioritizes human @)zﬁ the cornerstone of

its social development programs and activities. This is don@%e context of the rights to

development, as they are expressed in the AU Consti u@t, the Vision and Mission of the
N

AU Commission, and the African Charter on H% nd Peoples' Rights. Numerous topics

are covered by the programs of the Depa@f

and endemic diseases, population, re@ctive health and rights, social protection of weak

ocial Affairs, including migration, health

groups, culture, gender equa‘ﬁ%)g‘ﬂorts, education, and human resource development.

Communities and groups e poor and marginalized are given special consideration®.

The AU Commiss@ws implemented special steps to address the social issues on a

continental‘%@

ngOuagadougou Declaration and Plan of Action on Employment and Poverty
Alleviation from 2004 expresses concern for the sustainable livelihoods of the African
population in general and those of vulnerable groups in particular. In the Declaration,
everyone is entitled to equal opportunity?.

2. The Charter for Social Action 1999 - The respect for fundamental human rights, the

basic needs and aspirations of the populace, the pursuit of social justice and equity
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goals, and universal access to social services are just a few of the values that are
integrated within this. The Charter includes developing national social policies and
including the social dimension in all levels of planning, programming, and
implementation among its strategies®.

The 2008 AU Continental Social Policy Framework — This framework gives member
states direction in promoting the rights of marginalized and excluded groups people
living with HIV/AIDS, including orphans and other vulnerable child }outh in
general, refugees and internally displaced people, people with .hsas, families,
and the elderly, as well as ensuring their welfare. Africa:s n, fg)r social integration
(societies that are inclusive, stable, and based on the g@ﬁon and protection of all
human rights, non-discrimination, respect for’ ,@rsity, and participation of all
peoples), economic dynamism (including @)r" growth policies), and an active
role for government in the provision’ %@Aa.jc services at the local and national level
informed the development of the icy Framework. In this context, it has been
recognised that social %@uld advocate for a human development strategy that
prioritizes investing in people and places them at the centre of development; (b)
discuss the SC') Qn ict that exists between cultural identity and the freedoms that
modemit&or)omises; (c) provide equal access to rights and resources in order to create
equity afid justice among specific societal groups and geographic areas of a nation (as
@s prevents social exclusion); and (d) represent the realistic realities of Africa, which

integrate social and economic policies while acknowledging their interdependence’.

It is evident from the AU commission's aforementioned metrics that development covers

more than simply economic progress; it also includes social improvement and improved

living conditions. In this view, development is basically about the principles, practices,

procedures, and institutions of social and political organization as much as it is about
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enhancing the capabilities and choices of people. Therefore, the goal of development is to
increase people's capacity to overcome issues like poverty, other social and economic

hardships, abuse of women's rights, and environmental risks.
I1I. Social, Economic and Cultural Rights

As more nations transitioned to democracy after holding free elections to choose their leaders,

African nations have been praised for their growing respect for human rights. HO\Q since

-@gﬁd are o

sides of the same coin, participation in elections should not be the only indicator of human

social, economic, and cultural rights are intertwined with civil and politic

rights. Rather, and more importantly, the indicator should be the, Wequal enjoyment of
these rights. There is a tendency to simply discuss.civ'@}i political rights when the
promotion and preservation of human rights a \oned. The complete and active
participation of individuals in democratic pr9ces§li e elections, freedom of speech, and the

right to life has historically served as the d&k for assessing the enjoyment of such rights*.

The OAU agreed that human r@ld encompass all rights and that corruption and poor

governance in Africa were, barfiers to both socioeconomic growth generally and the

'}
enjoyment of social, fc@c, and cultural rights in particular®.
Since Africa sti s significant obstacles and dangers, even while it may be stated that the

situation %a ing the respect for civil and political rights has improved, the same cannot be
said@economic, social, and cultural rights. These include diseases, poverty, racism,
xenophobia, inequality, corruption, conflicts, violence against women and children,
HIV/AIDS, terrible governance, and marginalization. The difficulties of sustaining
democracy and development as well as the protection and promotion of human rights will

continue to plague the continent as long as these issues have an impact on people's daily lives.
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The question that emerges is how the AU can ensure that social, economic, and cultural rights
are equally recognized and important, including their enforceability and the needless division
between civil and political rights and social, economic, and cultural rights. Indeed, an all-
encompassing human rights approach requires that the AU has to promote social, economic
and cultural rights which embrace the right to development as contained in the African
A

Most AU member states have adopted a bill of rights in their constitugioggl&guarantee

Charter in the same way as civil and political rights are promoted®.

fundamental human rights and freedoms, but these pertain mostly to ci@o itical rights,

which are regarded as enforceable. . )ﬁ'\

A\
Vulnerable Groups . QQ’}%
Groups are best protected by the proper applicatio @Ial, economic, and cultural rights,
as well as the right to development, in aslc{il& to civil and political rights, since it is
generally accepted that social exclus@}w inequality make a group vulnerable.
Vulnerability of groups or people s from poverty and exclusion from mainstream
development, policies and prog . The provision of adequate basic services remains a
major challenge, and this Qf;e“ resolved by increasing access to services for the vulnerable
populations in the Qa) of health, education, water, sanitation, and housing, among other
things. Childr ,Qe elderly, people with disabilities, young people, orphans, other vulnerable
child @)ple with HIV and AIDS, low-income families, refugees, and those who have
bee&bly displaced are all vulnerable groups. The AU Commission has specific programs

targeted at each of these vulnerable categories’.

These are some legal protection frameworks and policies established by OAU/AU and its

African leaders in promoting and protecting the rights and welfare of vulnerable groups
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The Declaration and Plan of Action on Africa Fit for Children (2001), the Call for
Accelerated Action on the Implementation of the Plan of Action on Africa Fit for Children
(2007), The Plan of Action on the Education Decade (2008), The Continental Policy
Framework on Human Rights and Persons Living with HIV/AIDS (2006), in addition to the
declarations and plans of action adopted at two Special Summits of Heads of State and
Government such as the Abuja Declaration and Framework Plan of Action on .HIV/AIDS,
Tuberculosis, and Other Related Infectious Diseases (2001), The EU-Africa Pla@‘&ction to
Combat Trafficking in Human Beings, especially Women and Childr .ﬁspThe Policy
Framework on the Sustainable Development of Sport in Afric.a ( 8)\ and The Study on

Social Protection Systems in Africa (conducted in 2008)’. &%'\

Democracy and Governance '®

It is undeniable that the conducting of dernocﬁtjy ections has increased across Africa.

However, Democracy can't be judged@%‘

behaviours, such as effective govema%- d the struggle against corruption and its effects on

the results of elections; democratic

social and economic rights, %%(en the place of just election results as democratic
indicators. To this end, the ddopted the Charter on Democracy, Governance and Elections
and the Conventiofi of~Combating Corruption. Any nation that assumes power through
unconstitutio a]éseans, such as military coups or any transfer of power from an elected
govemm% 18 subject to sanctions imposed by the African Union. Unfortunately, recent

developmients in Africa have demonstrated how thin democracy still is.

The Department of Political Affairs of the AU Commission is tasked with overseeing, among
other things, elections, democracy, humanitarian issues, and human rights. Additionally, it
has created an electoral fund to help member nations observe elections, and it has held
workshops on human rights and corruption with national organizations dedicated to
defending those rights and preventing corruption, respectively. The creation of the Pan-

144



African Parliament (PAP), which has the critical responsibility of promoting democracy,
intends to encourage participation and raise the AU's visibility to increase its relevance and

legitimacy among Africans.

A significant advancement in the areas of democracy, human rights, and governance on the
continent occurred in 2007 with the creation of the African Court and the nomination of
judges’. Another is the African Peer Review Mechanism (APRM), which was esm{@ed as
an addition to the New Partnership for Africa's Development (NEPAD) a Qﬂl& Durban
Summit adopted the Declaration on Democracy, and Political, Ecoﬁ@%}and Corporate
Governance in July 2002. According to the 2002 Declaration, sta@{ﬁ\cipating in NEPAD

“believe in just, honest, transparent, accountable and partici%@ government and integrity

in public life®, &

The 2002 Declaration also committed pa{t@ng states to establishing an APRM to
promote adherence to and fulfilment of @xmmitments. On the 9" of March 2003, the
NEPAD Heads of State and Gove t Implementation Committee, meeting in Abuja,
Nigeria, adopted a Memoran&g)of Understanding (MOU) on the APRM. This MOU
effectively operates as a t@? came into effect immediately, with six countries agreeing to
be subject to its te s.%ose countries that do not accede to the MOU are not subject to
review. Th 2003 meeting also led to the adoption of a set of objectives, standards,
criterj @indicators for the APRM. The meeting agreed to the establishment of an APRM
Secretariat and the appointment of a seven-member panel of eminent persons to oversee the
conduct of the APRM process and ensure its integrity. The APRM is a voluntary mechanism
open to any AU country. A country formally joins the APRM upon depositing the signed

MOU at the NEPAD Secretariat®.

Gender Equality
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As the African Union provided little to no direct attention to women as a group, the lack of
women's rights from the provisions of the African charter was a target for criticism. This is
true even while women's participation in liberation movements, even within the confines of
power dynamics, women raised gender inequality issues to the attention of Africa, focusing
OAU and AU attention on the status of a women in a society. These omissions were sought to

be addressed by the adoption and the ratification of the Women’s Rights Protocol.

Despite the fact that many African constitutions call for gender equali %:1% against
discrimination, some African societies generally oppress women by gi’@em poor status

and practicing damaging traditions like female genital mutilationoah&[fﬁlg.

The Solemn Declaration on Gender Equality in Africa., t&@}icy Framework and Plan of
Action on Sexual and Reproductive Health and Ri {® other commitments have all been
adopted by the AU Commission in additioy taﬁe Women's Rights Protocol as part of its
efforts to advance gender equality?. Th(Hj}is of State and Government, through their
adoption of the 2004 Ouagadougou aration on Employment and Poverty Alleviation,
expressed concern about the major €hallenges and obstacles to gender equality as well as the
low levels of women’s Qe;e'ryltation in social, economic, and political decision-making
structures and spher)of life which still persist; the increasing feminisation of poverty,
aggravated Qiscrimination and unequal opportunities and treatment; and the

underuti %ion of the entrepreneurial creativity and job creation potential of African women®.

Five women and five men have been appointed to the AU's Commission, achieving a 50:50
gender balance. Also worth noting is that gender equality and women's involvement are
provisions in the majority of the treaties passed since 2003. Some even explicitly call for the
participation of women in the entities that make decisions for the AU. Women were both the

first Interim President of ECOSOCC and the first President of the Pan-African Parliament.
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In order to coordinate all of its activities and programs related to gender and to ensure that
gender is mainstreamed into all of the African Union's programs and policies in accordance
with the Decision on Mainstreaming Gender and Women's Issues within the African Union,
the AU Commission also established a Women, Gender, and Development Directorate in the
Office of the Chairperson. There is also the AU Women's Committee, which serves as an
advisory body to the chairperson of the AU Commission's. The Committee collab.orates with
governments and civil society to oversee the application of the Women's Rightséq}col and

the Solemn Declaration on Gender Equality in Africa, among other dutigs”. QO

Despite pledges to promote gender equality, prejudice -%ﬁ%ﬂ women and the

underrepresentation of women in decision-making persist. F%v%es include the poor status

Q

given to women in society, the violence and abuse % rience, the continued high rate of
0

maternal mortality, and the increasing femininityﬁ y. This can be attributed to a number

of things, including the pervasive discrin@

attitudes and stereotypes regarding the'@ce of women in society, and the small number of

that exists in African societies, patriarchal

women's organizations that ha&%ﬁcitly included human rights in their missions, despite
the fact that a human devi! &nt approach calls for us to all make the connection between
e

human rights and dével t'2,

Therefore, i to address gender inequalities and women's uneven access to education,
healt @other social services, legal and policy obligations must always be backed by
efforts to counteract societal discrimination. Combating harmful traditional practices through
enhanced awareness-raising initiatives and the active participation of traditional and
community leaders are only a few of these ways; the economic empowerment of women,;
concrete actions and strategies to end violence and abuse against women and girls; increased
access to basic social services such as education of the girl child; and increased access to
sexual and reproductive health services and rights. Much, therefore still needs to be done to
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accelerate actions in order to achieve the Millennium Development Goals, as they all directly

and indirectly impact on the lives of women®.

4.1.3 The Human Rights Impact of Covid-19 on the African Continent
The Africa director at Human Right Watch, stated that “The Covid-19 crisis has wreaked

havoc on the livelihoods of millions of households across Africa, leaving families@‘y and

desperate for help™. . Qg)
D

ged more than 270

Between March 2020 and August 2021, Human Rights Watch in‘[eﬁieﬂ

people in Cameroon, Ghana, Kenya, Nigeria, and Uganda abo impact of the pandemic

on access to food and livelihoods, and government effer@o@espond. Researchers spoke to
affected individuals and families, health workers, g@en‘[ officials, and representatives of

nongovernmental organizations, internationa ﬁgncial institutions, and bilateral donors,

among others. E

In Kenya and Nigeria, Humav\Ri%‘s Watch documented job losses, falling income, and
widespread hunger amongg%mle living in poverty in Nairobi and Lagos. In Kenya, the
research also highli@)@%ncrease in violence against women and girls during Covid-19-
related lockd Wémd curfews. In Ghana and Uganda, researchers examined an increase in
child labour due to the pandemic. In Cameroon, the research highlighted corruption and a
lack@ansparency in the government’s use of funds intended to address the health and

economic impacts of Covid-19*.

In Ghana, a 14-year-old girl said that, after losing access to free school meals because of
school closures, she worked nine hours a day gutting and scaling fish. “If I don’t do it, life

will be tough for all of us™.
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Interviews in Nigeria, Ghana, and Uganda were conducted by or in conjunction with partner
organizations, including Justice & Empowerment Initiatives (Nigeria), Friends of the Nation

(Ghana), and the Initiative for Social and Economic Rights (Uganda).

Most people interviewed reported that they had not received any government support. The
lack of unemployment support, child benefits, and other forms of financial or in-kind
assistance for people who lost jobs or income reflects the weaknesses of Afmc ocial
protection systems. Data from the International Labour Organization (ILO), re Q;%hat fewer

than 20 percent of Africans have access to any social protection!!. ‘%\

Many African governments sought to close gaps in social pro‘w@ coverage during the
pandemic by introducing measures like cash transfers and f @}sistance. But Human Rights
Watch found in Ghana, Kenya, Nigeria, and \l’hat the programs introduced or

expanded reached only a fraction of households n%ding support.

Human Rights watch found evidence th&' officials and politicians in charge of enrolling

people in a Covid-19 cash transfer I@Qm ignored eligibility criteria and directed benefits to

'}
Under intemational@r)@’%ghts law, governments have an obligation to fulfil the right to an

adequate sta:%a@ living, including the rights to food, water, and adequate housing, and the

their relatives or friends ins@ger deserving households received no assistance.

right to sociahsecurity, which are also recognized as entitlements under African human rights
law.wight to social security requires countries to provide people with healthcare, old-age,
child, unemployment, and other benefits needed to obtain an adequate standard of living,
including in times of economic crisis. The behaviour of wealthy governments and
corporations has created a lack of access to affordable Covid-19 vaccines in Africa. Lack of
vaccines, combined with the shortage of government funds for fiscal stimulus, has slowed

recovery in African nations'!.
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Rising poverty has reduced the access of many Africans to food, water, and other elements of
the right to an adequate standard of living. In Nigeria, according to National Bureau of
Statistics (NBS) surveys analysed by Human Rights Watch, levels of hunger more than
doubled during the pandemic. “People have been surviving by showing love to each other,”
said a member of the Nigerian Slum, “You can’t watch your neighbour starve, but you can
QP

Globally and in Africa specifically, the economic impacts of the Covid- &sis have

only give food if you have it yourself™.

disproportionately affected women and girls and intensified incider’%}' gender-based
violence. Human Rights Watch found that hardship brought about %@se'i)andemic in Kenya,
as well as the government’s failure to ensure access to heal%@%nomic, and social support
services amid restrictions on movement, contributed tot@rease in sexual and other forms
of violence against women and girls. Poveﬁ@ck of access to alternative housing

present significant barriers for people to leer\}ls e situations and seek help.

With their household income disru %ﬁildren in many African nations have increasingly
gone hungry. The United Nati Children's Fund (UNICEF) estimated that acute food
insecurity rose in Africa %g(?st 15 percent in the first six months of 2020. By April 2020,
more than 50 million African schoolchildren had lost access to free school meals, 40 million

of whom were %cted for at least six months®.

4.1.4®®Africa Could Benefit from a Functioning Regional Organisation

The main REC in North Africa is the Arab Maghreb Union, founded 30 years ago in
Morocco, with Algeria, Libya, Mauritania, Morocco and Tunisia as members. While it was
an attempt to unite the region amid political rivalry among member states, it has been
weakened by accusations of meddling in one another’s domestic affairs and power contests

over regional hegemony.
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The principle of subsidiarity at the African Union (AU) which is the non-written rule that
regional economic communities (RECs) should take the lead in solving conflicts in their

region is being put to the test in North Africa.

Attempts at solving the conflict in Libya would arguably have benefited from a strong
regional organisation in North Africa; one that could exercise the powers and responsibilities
that the principle of subsidiarity bestows. Yet the region is plagued by the conﬂict(@ween

Algeria and Morocco, as well as the absence of Egypt from its only REC, @reated in

1989. ‘%\

The AMU, which held its last high-level meeting in 2008, is ina@?acks the capacity to
take on any responsibilities at this stage. However, some d&@men‘[s in the region, such as
Morocco’s return to the AU, could contribute to reyi @ AMU. In addition, the change of
government in both Algeria and Libya may .h§v& he potential to change the dynamics in the

region for the better, and help with the rea@on of the AMU!?.

Still, the AMU faces challenges in@hs of representation and legitimacy, as AU member

states such as Egypt and Western Sahara are still not members. This will make it difficult for

'\
the AMU to represeni t@i the North, as it is not inclusive.

AU member Zta@w North Africa belong to multiple and overlapping RECs and Regional

Mechanisms (RMs). These include the AMU, the Community of Sahel-Saharan States (CEN-
SAI@] the Common Market for Eastern and Southern Africa (COMESA). None of the
North African states is a member of only one REC. Such overlapping membership, mandates
and priorities in RECs have also resulted in competition over priorities and stretched financial
resources, particularly those collected from member states. This makes it difficult to

implement a REC’s vision, especially relating to peace and security!°.
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In this scenario, it is difficult to assign the division of labour not only between the AU and

RECs but also among the RECs that operate in North Africa.

The principle of subsidiarity is clearly problematic, especially when the position taken by
RECs contrasts with that of either the Peace and Security Council (PSC) or the AU Assembly,
or when there is an apparent conflict of interest. These tensions have critical consequences

for the coherence of purpose and action within Africa'?. . ®

This is most apparent in situations where organizations outside Africa wiildn\@ influence,

such as the League of Arab States (LAS) in North Africa. In a move“that illustrated the
[ ﬂ
overall divisions in Africa over Libya, some Northern states’ rej%&@f the AU’s call for an

‘inclusive transition’ in Libya in favour of the LAS’s @:&mn, legitimised the military

intervention in Libya in 2011. Q’Q\

This divergence is indicative of other challen@ead. These stem from the diverging goals
and aspirations of the AU and the wespecially in terms of the AU’s rejection of

unconstitutional change of govemt@The LAS does not share this view, as illustrated by

'}

its earlier support for the regal Gaddafi.
The first step in a<p33% %he principle of subsidiarity in defining the division of labour
between the é RECs one of the aims of the AU reforms is to define what it means in

legal terms, when it can be applied and which organ decides its applicability. Clear policies

and plans should be developed that define which responsibilities RECs can implement

independently, on both political and technical levels.

Such an articulation should ultimately overcome internal tensions and paradoxes that stem
from the PSC Protocol and the Memorandum of Understanding between the AU and
RECs/RMs. These give primacy to the AU and RECs at the same time. Modalities on how to

apply the principle of subsidiarity in situations where the position taken by a REC is in
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conflict with that taken by either the PSC or the AU Assembly, or when there is an apparent

conflict of interest, should be articulated'?.

Thus, the division of labour between the AU and RECs/RMs should be defined based on

tangible experience rather than hard-to-grasp principles.

The lessons learned so far in terms of AU-REC collaboration should inform the process of
defining the division of labour. The AU’s role as the lead organisation in %‘b‘-level

@

decision-making and coordination should also be clarified in unambiguous t r%

For the principle of subsidiarity to be applied, there has to be a pri ry.\ C to take on the
responsibility of safeguarding peace and stability. This will {%‘\}‘1 vercoming delays in
responding to crisis situations. The AMU will thus have&%)take on the primary role as
regional representative in North Africa. This wilk@& becoming more representative by
overcoming the intra-regional rivalries that -C()\(tkge to weaken it. This is the only way the

AMU will garner the legitimacy to bgl, to intervene in crises and to coordinate and

command NARC in the event the P%bpproves a peace mission’.

4.1.5 SADC Should Recomg't-t;o Human Rights
Lawmakers from the S@%m African Development Community (SADC) must strengthen
laws to protect @an rights amid growing threats in the region, including violations linked

to Mozambique’s conflict and a clampdown on the rights to freedom of expression and

peac@ssembly.

Conflict and Human Rights Violations

The human rights situation in Mozambique has deteriorated since fighting began more than
three years ago in Cabo Delgado province, by an armed group which calls itself “Al-
Shabaab”. The conflict has killed more than 2,000 people and violent attacks by the armed

group grew by 300% in the first four months of 2020,
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Mozambican armed forces have been accused of crimes under international law and human
rights violations in pursuit of those suspected of being involved with the armed group,

including extrajudicial executions, torture and other ill-treatment.

“Until now, the victims of the conflict in Cabo Delgado are no closer to justice, truth and
reparation. Mozambican authorities have failed to bring to justice all those suspected of

crimes under international law and human rights violations!'?. . ®

The rights to freedom of expression, association and peaceful assembl;'}@%creasingly

come under attack in countries where people have demanded more accountability from their

governments, including Eswatini, Lesotho, Mozambique and Zir@w

SADC member states must also enact and implement m@%& policies that promote justice
and equality, including ensuring access to employ@d social services especially health,

education, water, sanitation and food in linekﬁ regional constitutional and international

human rights standards'>. E

Eradication of Child Marria Q)
Girls who marry young are_often denied a range of human rights, many discontinue their

education, face ser@)@%h problems from early and multiple pregnancies, and suffer

sexual and %@w violence. Southern African countries should align their laws to the

SADC Parliamentary Forum Model Law on Eradicating Child Marriage, adopted in June

201®dvance the rights of women and girls?.

On the 3™ of June, 2016, The Southern African Development Community Parliamentary
Forum (SADC-PF) adopted the Model Law on Eradicating Child Marriage and Protecting
Children Already in Marriage. The 39" Plenary Assembly meeting in Swaziland, SADC-PF

adopted the first ever model law on child marriage in the region which will require member
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states to harmonise their national laws to prevent child marriages in support of the African

Union Campaign to End Child Marriage in a Generation'?.

Child marriage affects 70 million girls in the world'*. Eastern and Southern Africa alone
harbours seven million child brides. The SADC-PF and other partners developed the model
law in response to the high prevalence of child marriage in Southern Africa, which is largely
driven by high poverty levels, gender inequity, traditions, religion, and limited e‘d{Nional
opportunities for girls. “Child marriage mostly affects girls in rural areas, th cated or
under-educated and those from the poorest households in SADC and o(@can countries.
It is therefore, glaring evidence of societal failure to provide eq-uA@t%ction, opportunities

N
and services to all adolescents”!?. QQ')&%

Africa’s common positions and collective voice e‘@rted tremendous influence in the

evolution of the continent’s human rights arch@e and in shaping Africa’s future.

4.2 Presentation of Data ? C-)

4.2.1 Research Questions Q)

The following research ques%m rve as a guide to the study;
fi

i

t can unions achievements since the reform from OAU to the

Question 2: How has the policy change from the OAUs policy of Non-interference to that of

Question 1: Wha
f)

AU?

AUs@y of non-indifference contributed to Human Rights development in Africa?

Question 3: What are the roles of regional economic communities and non-state actors on the

Human rights of the African?

Question 4 How effective is the African Commission on Human and Peoples Rights
(ACHPR) and other African union specialized bodies on the promotion and protection of

Human rights?

155



Question 1: What are the African unions achievements since the reform from OAU to the
AU?

Building sustainable peace in Africa required a paradigm shift, a clear reform from the
Organisation of African Unity to the African union was a necessary step toward achieving
peace and security on the continent and also promoting Human rights and protec:[in%l‘uman
dignity, The OAU’s reform was essential to help Member States estab@fﬁcient
democratic governance systems with a solid institutions that can co .}g@tyranny of
African leaders and the countless human rights violations across th on{inent. The decision
to re-launch Africa’s pan-African organisation was the outco@ a consensus by African
leaders that in order to realise Africa’s full potential, ﬂ@was a need to refocus attention
from the fight for decolonisation and ridding the @%‘[ of apartheid, which had been the
focus of the OAU. : ‘\&%

The African union is guided by its Visi%(') An Integrated, Prosperous and Peaceful Africa,
driven by its own citizens and %@%g a dynamic force in the global arena™’.

The new AU undertook thre a‘ior reforms;

First, it would prioriti @;—mdifference” over the OAU’s principle of “non-intervention.”
The new organizK\iS)n would embrace the Responsibility to Protect (R2P) doctrine, which
asserts that‘%eignty is not a privilege but a responsibility and that states cannot invoke it
to sl‘@%mselves from scrutiny for harming their citizens. Indeed, in such situations, other
states are obligated to intervene. This concept was incorporated into the AU’s Constitutive

Act under Article 4(h)®.

Second, it established several new institutions that were meant to be more effective than their
predecessors. These included the AU Commission (AUC), which runs day-to-day operations

and is mostly staffed by professionals, unlike the OAU’s General Secretariat, which had been
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dominated by political appointees. The Pan-African Parliament and the Economic, Social,
and Cultural Council (ECOSOCC) were also established. Both institutions play a role in the
AU’s conflict prevention and management initiatives. The ECOSOCC engages the AU on
peace and security issues through its Peace and Security and Political Affairs Committees. It
also conducts visits to countries in conflict, prepares reports and analyses on conflict
AP

Third, new protocols were set up to enforce ethical standards. Adopted in Ja %}&2007, the

situations, and engages conflicting parties directly’.

African Charter on Democracy, Elections, and Governance, for instaﬁ% tlines punitive
measures against incumbents that refuse to leave power after l@s&é&e’étions, or those that

seek to revise constitutions and laws to remain in office at all%&

S

Question 2: How has the policy change from the U@licy of Non-interference to that of

AUs policy of non-indifference contributed to Wﬂ Rights development in Africa?

The Organization of African Unity a\% frican Union adopted separate approaches to
addressing the affairs of its membelgghs respectively a non-interference policy, by the OAU,

and a non-indifference policy, by the AU.
'\

The term non—inter@@%@rs to the absence of foreign interference in national affairs, in
this case the O deliberately maintained a policy of not interfering with its members'
internal aft;aiﬁlrough interventionist actions. The term non-indifference hence refers to the
appro@ of the AU, where the organisation on several occasions, with varied tools and
approaches, have interfered in its members' internal affairs. The AU has taken a different
approach and has intervened to support constitutional political change, provide military
interventions, and initiated several attempts to establish peace or end conflict through

mediation and peace talks. In other words, an active role compared to that of the OAU.
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While the OAU may have previously appeared to be ineffective and more about words rather
than action, something changed in the first period of the 1990s. The organisation made more
progress in questioning their assumptions of security and peace than it had in the past. When
the OAU was established, it mainly had three challenges which were: decolonisation,
development, and the maintenance of peace and security. In 1990, most African states had
achieved independence from its former colonial powers, with the exception qf (S&lthem
African apartheid regime. The major challenges left for the organisation v@ose of
development, peace and security. With the acceptance that these we .&?@linked, the
organisation realised it needed to renew its determination to wo.rk tg%[ker towards peaceful
and effective resolution of conflicts on the continent. It was ti@ake measures aiming for
conflict prevention, resolution and management with a ﬁe@pproach. The goal was to ensure
that conflicts were not to be a factor hindering socigecoriomic development, previously, non-

interference was linked to security, but not;@;)ects of security were included. The OAU

was not the only organisation changin%t's erceptions on security in the early 1990s. The

United Nations was also going @ange?

Due to the brutality of th flicts on the continent during the 1990s, a certain realisation
was occurring in th¢ or is;[tion: what they had been doing so far was not effective enough

to prevent o e% conflicts that broke out and the best alternative would eventually be to

replace the OAU with a new organisation.

Wit& African Union, came also the establishment of the African Union Peace and
Security Council, AUPSC. The organ is intended to take a position from which it facilitates
peace-making, conducts early warning and preventive diplomacy, establish peace support
operations and when needed, recommend intervention in member states to promote peace,
security and stability, the African Union has taken a more proactive approach. Since 2005,
the AU has authorised more than 64 000 peacekeepers to missions in Burundi, Comoros,
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Darfur, Somalia, Mali and Central African Republic in an attempt to operationalise the non-

indifference policy!'®.

Question 3: What are the roles of regional economic communities and non-state actors on the
Human rights of the African?

The preservation of Human Rights is important not just to the betterment of the lives of
people in a society, but also for the development of society. The violation of huma\n%hts is
almost tantamount to the destruction of society, as the society is made up ~Kfnans and
every other thing revolves around the enjoyment of rights. By V@‘ the laws of
international human rights, there is an obligation that rests on tl@ﬂders of the state to

respect the enjoyment of peoples’ rights and ensure that they &1 curtailed.

Non-State Actors (NSA) is a nomenclature used to Ee@ transnational corporations, civil

society groups, international organizations (in% the World Trade Organisation, the

World Bank and the International Mone@n

rights laws and treaties. They are ge e@y understood as referring to entities other than the

state!”. '\)Q)
'}

Non-state actors play a %{ role in policy making of nation-states. They come with

) in the scheme of International human

paraphernalia that will supplement the work of government. For example, in Kenya during
the formulatio %the National Disaster Risk Reduction Policy, NSAs contributed in policy
form @ through funding, research and data analysis, technical support and lobbying
policy makers, NSAs offer evidence-based recommendations which will ensure that the

welfare of people is well reflected. NSAs play a role in monitoring and evaluation of policies.

NSAs play a pivotal role in ensuring a level of inclusivity. Governments may sometimes
forget the voices of marginalised groups. When marginalised groups are not recognised or are

even criminalised, they are not able to access services and support to alleviate their
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community challenges. Through relationships they build with marginalised stakeholders and
being better equipped to reach out to them through media outreach, information
dissemination, NSAs are well placed to represent these marginalized stakeholders and
advocate for their priorities and interests with Government in the process shaping country

positions on key issues and help in broad based consensus building!®.

Question 4: How effective is the African Commission on Human and People%ights

&

(ACHPR) and other African union specialized bodies on the promotion a @ection of

Human rights? ‘%\

. )
The African Commission, based in Banjul, Gambia, is a quasg@bal mechanism tasked
with promoting and protecting human rights and collecti\&@&s as well as interpreting the
African Charter on Human and Peoples’ Rights. T @Eﬂission receives complaints from

states parties, individuals, and nongovemmer@ganizations (NGOs) from all 55 African

Union member states. < \)

Q>

The growing importance of intensi@%rotection of human rights on the African continent
comes into sharp focus at a ti : en several countries across the continent are facing acute
human rights crises, h&{\ission’s establishment 35 years ago is an important reminder
that political ind%@nee and the liberation of Africa are best achieved when underpinned
by human‘n% and democratic governance, the Commission was founded to defend both
indid collective human rights following a period when the Organization of African
Unity (OAU), did not place emphasis on individual rights and freedoms. In the 1970s, with
no regional human rights mechanism, civil society groups and international organizations
worked hand in hand to expose human rights abuses on the continent. In 1979, a group of

experts produced a draft charter on human and peoples’ rights, which was unanimously
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adopted at a 1981 OAU heads of state meeting in Nairobi, Kenya, thus creating the

Commission on the 2™ of November, 1987%.

Apart from the Commission, the AU created the African Court on Human and Peoples’
Rights by a protocol to the African Charter adopted on June 9, 1998, which entered into force
on January 25, 2004. The court has jurisdiction over cases and disputes concerning human

rights violations and complements the Commission’s mandate. . {b

The Commission has issued critical decisions, that have expar%@%dards and

understanding on human rights in Africa and the rest of the world, including on the right to
[ ﬂ
development, Indigenous peoples’ rights, women’s rights, childrea@hts, media freedoms,

and rights-focused government responses to the Covid-19 @iic.

The Commission, in its 2016 ruling on the Demoe@ublic of Congo (DRC), stated that
the Congolese government violated numer@uman rights in its brutal repression of

peaceful protests against the harmful 09&1;& of a foreign mining company.

Another landmark ruling of t Co%)nission was its 2010 ruling in the Endorois case where
it found multiple violations of\the African Charter in the eviction of the Endorois people from
their homeland in c@@nya. It was the first ruling of any international tribunal to find a
violation of the to development, and the first ruling to explain who Indigenous peoples

in Africa %, d what their rights to land are.

The Commission has also adopted resolutions on various human rights issues across the
continent. In 2020, it issued a resolution reaffirming that human rights and freedoms should

be central in governments’ responses to the Covid-19 pandemic.

In 2021, the Commission adopted a resolution to respect, without restriction, the principle of
non-refoulement of asylum seekers and refugees. The resolution condemned all expulsions of

asylum seekers and refugees to countries where their lives or freedoms would be threatened.
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In a March 2022 resolution, the Commission urged AU member states to take steps to protect
marginalized groups and ensure their right to food and nutrition, including during protracted

crisis, conflicts, and natural disasters.

Notably, the Commission has also developed legal guidance on how to implement many key
human rights set out in the African Charter and other human rights treaties and documents
such as the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of

Women in Africa (the “Maputo Protocol”)". . Qg)&

4.3 Discussion of Findings ‘\:,

. "
The African Union (AU) has existed for fifty years now, it start ﬁs the Organisation of
African Unity (OAU) in 1963 then disbanded to Africa&%&n in 2002. Throughout the

years the Organisation has seen its fair share of u ﬁ@ﬁwns. The organisation has put in

place different mechanisms to protect and pres‘e&luman rights?°,

The African Union has left its mark % ontinent, although most observers agree that

there is still room for improvement.qib‘

4.3.1 Strategies for the AfricanUnion to Improve the Protection of Human Rights

An Inclusive Appr@ 5ﬁuman Rights

The Africa@ should avoid polarization and make sure that all rights, including social,
econo ic@n cultural rights, are preserved and promoted even when some rights are
consideréd to be enforceable while others are not. A human rights-based strategy to
development is recommended in order to prevent the typical polarization between the latter
rights and political and civil rights. Such a strategy should integrate civil, political, and social

rights while also establishing a fair and just social compact between the state and its citizens.

Linking the human rights agenda to the larger development agenda will also be made easier

with a human rights-based approach. The AU agenda is particularly important to the current
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conversation on human security and human rights. Governments would also be required, as
part of a human rights approach, to create clear action plans with metrics, objectives, and

deadlines for their accomplishment as well as to devote significant resources to those goals®.

Institutional and Constitutional Arrangements

The African Union's Constitutive Act establishes a continental legal framework for the
defence and advancement of human rights. The AU adopted an institutional focus uman
rights and clearly acknowledges the mainstreaming of human rights in %}&he AU's
operations and programs in accordance with the spirit of the Constitu‘(%k t. However, it
must guarantee that all human rights rules, standards, and-E\\o'\‘ fes are successfully
incorporated into a variety of activities and practices, m%i%g the AU's peacekeeping

missions, election monitoring, and crisis manage é@swstance all portfolio Departments

in the African Union Commission are requ % incorporate human rights into their

programs as part of the execution of thei ma@‘r as a result, the topic of human rights is
no longer only within the purview of @frlcan Commission on Human and Peoples' Rights.
The defence of human rights 15\%@5 an element of the Peace and Security Council's role.
The peace and security & should also include social, economic, and cultural rights

because conflicts aegraQe ocietal problems including the lack of access to food, water,

health care, n@lion, and education, which call for extra attention both during and after

conflicts Q

The AE; should also support the mainstreaming of respect for the principles that are inherent
in human rights, both in member states' legal systems and in their decision-making processes.
It is still crucial to build the capability of institutions with a focus on human rights and to give
them the necessary resources at the continental, regional, and national levels in order for them

to effectively carry out their mandate of promoting and defending human rights.
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Cooperation of Human Rights-Related Institutions

Mechanisms for its implementation, such as the African Commission, The African Court,
The ACERWC, The APRM, The PAP, National Human Rights Institutions, and NGOs, came
along with the development of legal instruments aimed at protecting human rights. The
question of whether there will be enough funds to assure the success of all these systems will
always remain given the lack of resources and the need to prevent duplicatiozl of effort.
Additionally, it can be necessary to prevent the growth of organizations wit%'gbcus on
human rights. For instance, whether it is necessary to create a disti .\Q@cy for the
protection of children is an often asked subject. Whatever the .sol n.\is, it is critical that
there be effective collaboration between all these human righ@anizations, including the

ACERWC, the African Commission, and other orgam‘z@s. Equally, the APRM process

should complement the efforts of existing human ff%%stitutions“.

To generate coherence and synergy betw@l%methods and actions, it may be good for
these mechanisms to develop a plan %@ctivities that build on one another's endeavours.

Additionally, it could be neces%ationalize current African institutions.

Coherent and Thoroug %}’Qach to Standard Development and Application

The AU has over thaars adopted a number of legal instruments, policy instruments, and
policymaker s %ents with an emphasis on human rights. All of these must, however, be
con and expanded upon as a part of the institutional history of Africa. This will also
serve as the AU's contribution to the establishment of a comprehensive and cogent approach
to the formulation of standards, as well as a system for promoting and protecting human

rights across the entire continent.
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The creation of standards should involve the following: streamlining the activities of these
institutions, reviewing the instruments and organizations already in existence with a human

rights agenda, and creating a unified institutional approach to human rights.

In addition to the aforementioned, it is important to foster discussion on important human
rights issues and concerns in Africa as well as research to guide policy development and legal
decision-making?®. . {b
Methods and Mechanism for Enforcement ° @
Various legal and policy tools have been adopted by the AU and regional organizations to
advance and defend human rights on the African continent. T@Rw establishment of
constitutions, laws, and policies, there has also been a ris&@he realisation of rights on a

domestic level. And the establishment of institutio L@ courts, human rights institutions,

parliaments, ombudspersons, and certain civil @y and non-governmental organizations.

N

Despite the fact that all of these tool$\andwsystems exist to advance and safeguard human

rights, many of them lack fundin@ political support. The institutions with a focus on

human rights will be unsucc SMn their duties if there isn't the political will, money, or
X

'}
resources to operatié;@

m. As a result, it is still difficult to carry out and enforce
commitments andgl:

Q

Member states are legally obligated to implement the values and standards inherent in

tions.

cont@l or international law or human rights instruments at the domestic level. The
domestication and application of those instruments, rather than the act of ratification, is what
is most crucial for making the rights guaranteed by those documents a reality. Different
member states have different procedures for implementing these criteria into national

legislation. It is best to give them meaning once they have been validated by passing
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legislation, policies, and plans of action. To guarantee successful implementation, these laws

and regulations must be in line with human rights norms and have ongoing financial support.

Access to courts is another factor in whether rights can be enforced. Ordinary people, who
may not be familiar with the judicial system, frequently cannot access courts. Therefore, the
AU should also encourage the creation of substitute institutions like national human rights
commissions and ombudspersons, who offer both official and informal complaintqg\ dures

and are readily available to the public. However, to be effective, these mechani @ave to be

independent, well resourced, and complemented by an independent Jl@ and an active

legislature. . \ N

Focus on Vulnerability and Exclusion : l@
It has been pointed out that vulnerability is caused by the exclusion and marginalisation of
certain groups. Thus, strategie\ﬁ);zécg(‘iressing vulnerability and exclusion should include

integrated, multispectral and\multidisciplinary approaches, and should have the following

elements: C)QQ

Be Rights-B e@'his approach promotes, protects and defends the rights particularly the
social c@ ic and cultural rights of the most vulnerable and marginalised as being integral

to sustainable development.

Focus on Poor people’s Realities- This will require their active involvement and participation.
Invest in Organisational Capacities- Community driven approaches led by community-based
organizations and informal networks have been always been critical for the survival of

communities. Communities need to have control over funds, resource allocation, and
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decision-making, as this relies on people’s strengths and knowledge. Such empowerment also

helps people to address inequalities inherent in the way society is structured and organised.

Promote Social Protection Policies- This is based on a scaled-up community driven model
aimed at strengthening community capacity to provide support during times of need, coupled
with an effective monitoring and evaluation system to assess the social and economic impact

of the programmes that target poverty reduction and inequality. . ®

Change Social Norms- This can be done through effective awareness raisigg@igns, civic

and human rights education, and the involvement of traditional and community leaders, in

order to address harmful traditional practices and gender inequalgné\.

Recognise the Importance of Social Policy- Social poliqk%%ould be viewed as a web of

policies that act in a complementary, multidimen@nulﬁ-sectoral and multidisciplinary

mannecr. C©

Implement Poverty Reduction Strategi%'These strategies should not only take into account
income and consumption, buK{o)%) importantly the factors that place people at risk of

poverty or that worsen their\ pgverty, including enhancing their capabilities to overcome

poverty and other s@)@%conomic challenges'.

QQ
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hapter Five

O
\)Q) Conclusion

This final chapter contaj@;&? summary of the research, recommendations on the way

Q

forward and conclusions reached.

5.1 Summﬁ@ indings

The@mion aspires to see a continent with a common culture of good leadership,

democratic principles, gender equality, and adherence to the rule of law and human rights.
The AU works with member states to develop and put into practice policies that aim to create
strong, well-governed institutions and enact laws that will ensure that African citizens are
fully involved in policy making and development initiatives and that these citizens are

provided with safe and secure environments in which to live.
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In order to promote effective governance, the protection of human freedoms, and the
preservation of rights of African citizens, the AU has made sure that numerous treaties and
policies are in place. AU treaties on the right of persons include the African Charter on the
Rights and Welfare of the Child, African Charter on Human and Peoples’ Rights, Protocol to
the African Charter on Human and Peoples' Rights on the Rights of Women in Africa,
African Youth Charter and the African Union Convention for the Protection and Assistance

of Internally Displaced Persons in Africa. Q}i\

To aid in the implementation of sound governance and respect for hu ?h?s across the
continent, the African Union established the Judicial, Human nghiq&ﬂegal Organs. They
include the African Commission on Human and Peoples’ Ri@CHPR), African Court on
Human and Peoples’ Rights (AfCHPR), AU Commi 31%\@ nternational Law (AUCIL), AU
Advisory Board on Corruption (AUABC) and Q

frican Committee of Experts on the

Rights and Welfare of the Child (ACERWQJ\&

The Department of Political Affairs G&harge of advancing, facilitating, coordinating, and
encouraging democratic values, rule of law, respect for human rights, civil society
engagement in the conti %d'évelopment, and the achievement of long-term solutions to
humanitarian crises.Q(yiitionally, the department oversees the implementation of the African

Governanc cture as well as long-term responses to political and humanitarian crises,

incl@preventive diplomacy.

5.2 Conclusion
The African Union has contributed to the drafting of treaties to promote peace, democracy
and good governance. Many of its treaties contain global firsts. This is true even though

many member states still have loopholes in protecting democracy.
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The African Union has shown it is capable of providing leadership and acting as advisor to
governments and intergovernmental agencies. The Union has also been effective in changing
the mind set of African political elites from their traditional posture of indifference to one

that encourages them to intervene in each other’s affairs.

It has successfully developed forward-thinking development frameworks such as the agenda
2063 and the African Continental Free Trade Agreement. It has also created develepment

>
agencies, including the AUDA-NEPAD. . Q}R
0

The African Union has been good at socialising African governments to a¢cept development
. "
ideas and make them pillars of national growth plans. It has also @ed resources to boost

the continent’s development initiatives. This has inch@%fforts to make COVID-19

vaccines available to member states. Q’Q\

But there are weaknesses, the union has also-(@?ed and has been mobilised for bad causes.
An example was the shielding of the fd&;gﬁesident of Sudan, Omar al Bashir, and Kenyan
President Uhuru Kenyatta from c@ appear before the International Criminal Court to

answer charge of crimes agaiﬁst}r)wnity.
'\

An example of the @)@’%&akness is a more conservative approach and the softening of its
zero-tolerance pesition on military regimes. It has been soft on recent coup makers. This is in
contrast to itS\outspoken stance in previous years and the steps it took to ostracise military
regir@QGuinea—Bissau and Sao Tome and Principe in 2003, Togo in 2005, Mauritania in
2005 and 2007, Guinea in 2008, Mali in 2012, as well as Egypt and Central African Republic

in 2013.

The recent resurgence of coups on the continent suggests that the African Union needs to

revisit its position on unconstitutional changes of governments and strengthen its agenda to
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promote democracy. The continent needs a stronger African Union leadership on this issue

and many others.

Human rights, whether viewed from the Left or Right perspective, from a progressive or
reactionary stand-point, is essentially a major world-wide legal, philosophic, political, social

and moral phenomenon of the 21% century.

Before 1945, less than 50 years ago, there was hardly any international conferenc@ring
heads of state and government or intellectuals, assembled to discuss exclu fv@%@ subject of
human rights, except those concerning narrow aspects of rights. Before th§970s hardly any

. "
imperialist state had human rights as a major attribute of its forei@by.

A\

5.3 Recommendations . \QQ
The below Recommendations are to encourage Q'Q'can Union to prioritize and act in
accordance with some major critical areas, aré&&ﬁch as Regional and Military engagement,
Justice and Accountability, Human Ri%m' Governance, as well as Strengthening Rights
focused on Multilateral Institutionsqib‘

1. Regional Human Rights c:u ny and Military Engagement

The African Union@@@age in the Supporting and enforcement of a joint AU-UN
Framework on HumanRights and Accountability by fully implementing the OHCHR Human
Rights Dué%ﬁ%nce Policy in countries where the AU is conducting peace support and
coum%grism operations and establish a dedicated AU human rights unit within the Peace

and Security Department tasked with providing technical assistance to those operations.

In collaboration with the ACHPR, the African Union should increase the presence of human
rights officers in Africa-led counterterrorism missions and ensure that cooperation
agreements on counterterrorism operations include specific clauses setting out human rights

standards such as the UN Human Rights Due Diligence Policy.
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The African Union in collaboration with regional and international partners, should support
meaningful and effective security sector reform efforts, and take concrete measures to

improve security forces compliance with international law.

Also, in collaboration with international partners, the Union should urge member States to
provide prompt and adequate redress for civilian victims of laws-of-war violations by setting
up a system for condolence payments for civilian casualties and property damage&I}n\ ition
to monetary payments, options could include public acknowledgement, ~%ies, and

livelihood assistance, reflecting the circumstances and needs of affé%c\w 1ans. Those

responsible for war crimes should be prosecuted. . @'\
2. Human Rights and Governance . QQ’}

Prioritizing rights driven agendas by strengtheni \ndependence of the mandate of
human rights institutions in Africa and ensuri@lat member states do not interfere in the

functioning of all regional human rights i@ns.

In collaboration with sub-regiona%b‘homic blocs, the African Union should encourage

member states to show su@ speedy ratification of the AU Charter on Democracy,
'\
a

Elections and Gove@%

In collaboratiéré{b the ACHPR, the African Union ought to openly press governments to

1 55 member states.

ensure re%c nd protection of rights. This includes holding regular, free, fair, and credible

elec@ as well as the right to expression, peaceful protest, and assembly.

The African Union should increase diplomatic pressure and publicly urge member states to
take prompt, credible, and impartial steps to investigate the allegations of election-related

killings, beatings, and assaults by security forces, and to hold those responsible accountable.

3. Justice and Accountability
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The African Union need to Support efforts to ensure accountability through fair, credible
trials for those most responsible for mass atrocities and other serious human rights abuses,
including through implementation of specialized accountability mechanisms such as the
Hybrid Court for South Sudan. Others include Guinea moving ahead with the trial of alleged

perpetrators of the country's 2009 stadium massacre and the Democratic Republic of Congo

N\

In collaboration with the ACHPR, support cooperation with the International % al Court

strengthening its domestic capacity to try serious crimes committed in the country.

on relevant cases, investigations, and indictments pursuant to U%}urlty Council
Resolution 1593. Notably for the investigation and prosecution i@g(’)\cities committed in

Darfur, Sudan. Q‘)&%

The African Union with the support of internationa @ should support the establishment

of an African led sanctions regime that includgavel bans and asset freezes against those

responsible for ongoing serious human rig@ses.

Support of the full operatlonahzatu@‘the African Court on Human and Peoples’ Rights by

encouraging all State Part §to the Protocol to make the declaration recognizing the
c

competence of the Cou @
4. Rights F ; %Multllateral Engagements

Expansion and support of the AU-UN Addis Ababa Road map by the African Union to

ive cases from NGOs and individuals.

stre collaboration between regional accountability mechanisms like the UN Human

Rights Council and the African Commission on Human and Peoples’ Rights.

The African Union ought to show its support for an overarching human rights agenda within
the AU’s peace and security architecture by investing in the development of strong tools for

conflict management, prevention, and rights-focused responses to emerging crises.
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African Union should promote and sustain stronger cooperation between AU human rights
institutions and international human rights institutions such as the Office of the High
Commissioner for Human Rights (OHCHR) and the Inter-American Human Rights

institutions.

Promote stronger human rights dialogues between sub-regional economic blocs and sub-
regional human rights organizations. Publicly promote AU support for national hun‘ﬂb.rights

>

institutions and civil society organizations. . QO

Urge national governments to ban the chaining of people with mental health conditions and

[ ) ”
develop adequate, quality, and voluntary community-based supp%\ﬁal health services.

The African Union should promote access to healthcare fo&é{gﬁy encouraging AU member

states to commit 15% of their national budgets to @accordance with the Abuja

Declaration. . %
N\

Some other recommendations for the %can Union are for the Union to Repeal legislation
upholding inequality between@nd women and take affirmative action measures to

progressively overcome soal%mder biases making for the inequality of women.

The Decriminalise @Xuality.

Step up in%&al cooperation to safeguard the rights of migrants and protect them from
hu cking. It is also essential to implement policies which secure their human rights,

especially in employment issues, in the country of arrival.

In the case of the people of Western Sahara, we are of the view that as a colonial country, in
this case under Spain until 1975, any solution to the conflict must include the application of

Resolution 1514 (XV) of the United Nations Assembly, which enshrines the principle of self-
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determination for colonial countries. Likewise, Saharawis currently living in camps in

Algeria must be allowed to return home.

5.4 Contribution to Knowledge

This work sort out to define what Human rights is, the African union, and also to connect the
relationship between the African union and Human rights, in the sense of How is the African
union trying to promote the laws and ideas of Human rights on the African conﬁr}\ what
measures they are willing to put in place to serve the citizens of the Africa @nent and
protect their Human rights. Human rights are benefit for every persd%'s}jte location or
origin, making it the responsibility of the African union and its}@gn'inents to uphold its
laws and ideas. This work has enlightened its readers on th@%%s and instruments created
by the African Union to fight against Human rights ig&@s but rather protect and promote
Human rights causes, such bodies as, the Aﬁ%l arter on Human and Peoples’ rights

which is also known as Banjul charter wh@%ﬁ

is intended to promote and protect hu '%yights and basic freedoms in the African continent,

nternational human rights instrument that

the African commission, Whi#&{?ly known as the African Commission on Human and
peoples’ rights, this body founded in 1987 and is tasked with promoting and protecting
human rights and @@V peoples' rights throughout the African continent as well as
interpreting the ican Charter on Human and Peoples' Rights and considering individual

complain6

which % simply known as the African Court, which is also an organ for the African union is

olations of the Charter. The African Court on Human and Peoples' Rights,

an international court established by the member states of the African Union to implement
provisions of the African Charter on Human and Peoples' Rights. The African union has one
of if not the most expressive instrument on the rights to women which is the Maputo protocol

and it came into force in 2005.
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This work aims to shine the light upon the effectiveness of the African union on Human
rights promotion and protection, obviously there are a lot of criticism to be made but the
African Union have put in place various measures to contribute to the promotion of Human
rights, such as Agenda 2063 which is a set of initiatives proposed and currently under

implementation by the African Union

5.5 Suggested Areas for Further Research . ®

Further research on the topic of the African Union and its effectivene %()continental

equality could be made in various and so many areas, such as the riminalization of
[ ) ”

LGBTQ persons, female genital mutilation, promotion of t @ale child education,

abolishing early child marriage; due to customs and tradi&@the African people some of

the backdated practices still go on in the continent@

An important area for further research is thei\QA?orative efforts from the African regional
bodies alongside the continental body,%h' ackling a widespread problem such as Human
rights violations, the divide and co@% mentality yields the greatest results, the cooperation
between the African regiongwand the African union is very essential. Another area for

.\
further study is a 1:0\@

the unconstitutional change of government and low level of
democracy on th fean continent.

Qﬁg
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