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Chapter One

Introduction

1.1 Background to the Study

The primogeniture rule is a common practiced rule whose practice is not limited to African

community, despite the universal conception that the rule is an African customary rule of

succession. The laws of inheritance are vast spheres of law and their contents are made up of a

myriad of customs, religious beliefs, ethics, societal practices and formal rules1. This law is still

used in today’s era in some hereditary monarchies where is used to maintain undivided property.

The customary aspect of these laws, although the foundation of some of the legal rules that

make up these laws, are largely ignored and dominated by formal rules due to their

incompatibility with contemporary laws and societal practices and their inconsistencies with

human rights provisions, most especially, equality2. The primogeniture rule is one of such

custom whose existence, contemporaneity, legality and compatibility with human rights have

been queried rigorously3.

Etymologically, the word ‘primogeniture’ is of Latin origin; it is a fusion of two words: ‘primo’

and ‘genitura’ and it means first born or first birth. This rule of succession and inheritance is

largely evidenced in the customary laws of succession of a number of African countries such as

Nigeria as seen in her Oli-ekpe practice, Igiogbe practice, South-Africa as seen in Section 23

of the Black Administration Act; Swaziland customary law of succession4. It also forms a large

part of customary law of succession of some European countries, for example, the ascension

laws of the Russian, British and Swedish monarchical systems5,6. The existence and practice of

the rule may be best described as endangered as most Western countries have abolished its

practice. Its existence in other countries where it is being currently practiced is critically

opposed by some who believe in the universality of human rights on one hand7. On the other
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hand, culture enthusiasts who are of the belief that African cultures and customs are being

threatened by the effects of rapid socio-economic transformation processes and by the invasion

of foreign models and mass cultural products summarily support this custom8.

There is consistency in the description of the nature of the primogeniture rule and that is the

preference of the eldest child, most especially the male child, over other children in the course

of devolution of property. One other coherent factor is the application of the rule strictly in a

customary context; this however applies solely to African societies. In European countries,

the rule was largely codified, for example, the Salic laws which were applicable in Western

Europe forbade the devolution of monarchical titles and properties to women.

The rules of inheritance and succession form the genetic code of a society. They dictate the

ways properties of a deceased devolve to living persons. Devolution of property is not by

choice but an act of necessity as it ensures the continuance of certain familial affairs, the care of

the minority in the family such as children and disabled persons and the safekeeping of items of

sentimental value such as heirlooms. These rules differ from one society to another. This

difference is not exactly strict, because, upon a close scrutiny, one may be able toidentify

elements of similarities among the rules that govern devolution in various societies. One of

these commonalities is the value put on kinship, which is based on the recognition of ancestral

relationships that arise through having children and conceiving them9. People may identify their

interest in a family member's wealth, lay a legal claim to some of it, and have their rights to

such claims recognised depending on how they are connected to the progenitor (the biological

parent). Another is the hierarchy of birth taken into account. Virtually all societies place a

modicum of importance on the order of birth of the living persons who are in line to inherit the

properties of a deceased, especially where the deceased dies intestate. There are various rules

which support this line of thought and some of them include ultimogeniture,
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secundogeniture, primogeniture and agnatic seniority10,11. The most common of these is the rule

of primogeniture whose practice cuts across Western societies, African societies and even

Oriental societies. Although this rule is, strictusensu, no longer applicable in the devolution of

real properties in the Western societies, the rule is still eminent in the transfer of titles and

offices. The rule, however, still holds sway in the devolution of property and transfer of titles

and offices in African and Oriental societies12.

Scholar believes that the rule was undoubtedly intended to preserve the family estate while

establishing the regulation's basis. Furthermore, it was asserted that the rule's intent was to

provide for family members other than the oldest son. In practise, the adverse effects of

primogeniture on wives, daughters, and younger sons are counterbalanced by making provisions

for them in the form of jointures, marriage portions, capital sums, or life annuities, as

appropriate13. It was confirmed that primogeniture is the most reliable safeguard against the

disintegration of patrimony and family.

The rule's proponent claims that by protecting affluent families' estates throughout time, the

rule's continuation helped them consolidate their power and money, which in turn had a

significant impact on the social and political life of the nation14. When a landowner passes away

intestate, the usual norm of customary law is that his self-acquired property passes to his

offspring as family property15. The deceased's oldest male child, who lives in the family home

and retains it as a trustee for the other children, whether they are male or female, is the head of

the family. In other areas, the regulation is, nevertheless, different.

The primogeniture law stipulates that the oldest son should take care of younger children and

have the right to sell the family home regardless of the views of the other children; the deceased's

property may solely revert to the eldest son in certain communities16. The law of ultimogeniture,

which states that inheritance is given to the youngest son and excludes other heirs of the dead
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landowner, is in place among the Markis group of the Verbe in Northern Nigeria. Primogeniture

is a norm that is obviously unjust to the younger family members, and as a result, it violates

natural justice, equality, and morality. However, it has been suggested that the system is in line

with native beliefs, notably the oldest son's position as the "family father" who has a duty to the

children under the law. It has also been noted that primogeniture or ultimogeniture is "likely to

provide a solution to the issue of fragmentation in land tenure," which has hampered extensive

agricultural and economic growth.

Nearly as many variants exist in Nigerian customary law's inheritance and succession practices

as there are ethnic groups in the nation, and many of these variances are discriminatory in

actuality. The laws governing inheritance and succession in Nigeria are diverse. The traditional

canon of descent was used by indigenous customary law to create the rules of inheritance for

intestacy. These laws were then modified through time to account for social developments and

the rule of natural justice as it was administered by the courts. Thankfully, non-profit groups are

actively working to address the issues with prejudice. Moreover, the United States Charter

declares its belief in "basic human rights, in the dignity and value of the human person, in the

equal rights of men and women and of nation great and small" at the outset of its first chapter. In

truth, Article 1, paragraph 3 of the United Nations states that one of its missions is to advance

and encourage respect for human rights and basic freedoms for all people without discrimination

based on, among other things, sex. While Article 76(c) urges respect for human rights and basic

freedoms for everyone without discrimination on the basis of race, sex, or other factors, Article

13 Paragraph 1(b) has a comparable obligation. Despite not being a treaty, the Universal

Declaration has evolved through time into a cornerstone of Customary International Law that

applies to all governments, not only those who are United Nations members. The Universal

Declaration of Human Rights, which lays out the guiding principles and standards for ensuring
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respect for the right of man everywhere in the world, provides a reliable definition of human

rights.

Matrilineal societies may be found in many different forms among the tribes of South-East Asian

nations like China (Mosuo), Indonesia (Minagkabau), the Maldives, Ghana (Akan), Kenya

(Umoja), etc. as well as among certain groups in India (Khasi). The Minangkabau people of

West Sumatra are said to be the world's biggest matrilineal civilization. Kerala, Laksha Dweep,

and Meghalaya in India still have tiny populations that adhere to the matrilineal social structure.

A tiny state called Meghalaya may be found in north-eastern India. The 2011 Census recorded

the state having a total population of 29,64,007 people, 86% of whom are tribal and 70% of

whom practice Christianity. It is a state where the majority of people use the matrilineal system.

Son preference is a well-known feature among patrilineal societies, particularly in India. Studies

have also shown instances of infanticide and female foeticide in a few areas of the nation

because of the demand for sons. The country's dropping sex ratio, or reduction in the proportion

of women to men, is more evidence of a strong son preference. A research based on the

Provisional Census Data from 2001 stated a small portion of the nation's districts have been

labelled as DEMARU, or "daughter eliminating male aspiring rage for ultrasound"17. On the

basis of the 0–6 years' sex ratio. However, it doesn't seem that sex preference has been well

researched in matrilineal societies. Therefore, nothing is known about children's sex preferences

in matrilineal tribal communities18.

In Meghalaya's Jaintia community, a female child's birth is celebrated with tremendous

enthusiasm. It may not be overstating things to suggest that parents are often happy when they

get a female kid for the obvious reason of knowing that the family and the clan will continue to

exist. Nevertheless, it seems that both male and female children are raised equally19. Parents in

Jaintia community provide their daughters the due attention in terms of their health and
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education20. Similar to this, a research asserts that Meghalaya's matrilineal cultures value their

female offspring in particular and treat them better as a result. Since children inherit their

mother's lineage but not their father's, girls are the ones who start families and clans. Further,

Meghalaya's Khasi matrilineal tribal women have a significant desire for daughters 20. Therefore,

it may be claimed that in Meghalaya's matrilineal tribal communities, daughters are preferred.

However, a survey carried out in West Sumatra discovered that, except in the rural Matriarchat

Center region, respondents in the matrilineal Minangkabau population preferred "more males

than girls"21. Thus, it seems that there is some room for debate on fertility choice in matrilineal

communities across the globe.

The idea of male primogeniture underlies the succession to rank in the majority of African

tribes22. This idea may be stated as follows: A Native American's inheritance passes to his eldest

son or the oldest male descendant of his eldest son upon his death. The next son or his oldest

male descendant and so on through the sons, inheritance if the eldest son has passed away

without leaving any male offspring23. Due to the norm of primogeniture, women and girls are not

allowed to inherit property or accede to positions of power under African customary law.

Intestate succession in African customary law has historically been recognized to discriminate

against women. South Africa, Ghana, and Swaziland have all passed laws as a method of easing

some of the challenges experienced by African women in this area in an effort to address this

issue. Ghana passed the Intestate Succession Law, 19851, and South Africa passed the Reform of

Customary Law of Succession and Regulation of Related Matters Act 11 of 200924. Constitutions,

on the other hand, often place a strong emphasis on the rights of the person and protect certain

human rights for individuals, such as the right to life, human dignity, equality, and freedom from

discrimination. The constitutions of South Africa, Ghana, and Swaziland all reflect this.

However, the Constitution of South Africa is special in that it provides for a group's freedom to
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exercise its culture. Minority communities have the right to enjoy their culture under the 1966

International Covenant on Civil and Political Rights (ICCPR). The 1948 Universal Declaration

of Human Rights (UDHR) also stipulates that a group has the right to cherish its culture25.

Despite the principle of male primogeniture, a woman was acknowledged as the traditional

leader of the Valoyi in the South African case Shilubana v. Nwamitwa and Others. Due to the

community's constitutionally protected freedom to develop its own customary law, the court

found that her appointment by the community's traditional authority was valid. In contrast to

western law, African customary law is adaptable and evolves through time to meet the needs of

traditional cultures and the challenges they face. In demonstrating how community-driven reform

may be an effective strategy for reconciling gender equality and customary law, Shilubana

demonstrates how living law interacts with the supreme law of the Constitution26. Initiating

change from within the community will increase the likelihood that the revised customary law

norms and/or practices are accepted by the community at large and are effectively implemented

within the relevant customary communities. That's a good start that might help women's intestate

succession rights go forward. Women themselves may be able to significantly influence their

own situations. They should educate themselves on their status in society, as well as their rights

and responsibilities27.

By teaching African males in particular about the beneficial role that women play in traditional

societies, negative misconceptions about women may be dissipated. Women must understand

that culture and tradition may change in order to unite and analyse long-standing instances of

injustice and gender discrimination as well as to call these practises into question28,29. To clarify,

the purpose of the law of primogeniture was to protect the extended family's structure and

stability, and eventually the community as a whole. Numerous purposes were served by this, not

the least of which was to maintain compliance within the clan or extended family. Every person
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in the community had a responsibility to fulfil, and each responsibility was designed to further

the wellbeing of the whole. Not only did the successor take over the deceased's property, but also

his or her obligations. Property was held in common ownership, and the family head, who had

legal possession of it, administered it for the benefit of the entire family30.

The successor assumed the role of the family head, acquiring all of the rights and being liable for

all of the duties. The family members under the deceased's custody were now under the

guardianship of the deceased's successor. The successor also acquired the obligation to care for

and assist all of the family members who benefitted from his maintenance and support and were

assured of his safety. He merely succeeded to the deceased's property in the sense that he took

control of and managed it while abiding by his duties and rights as the head of the household.

The traditional customary law states that only a male may fulfil a successor's duties. However,

customary groups that insist on using the primogeniture system when choosing a successor

ignore the reality that women's roles in traditional African civilizations have undergone a

significant shift. Women are no longer remaining at home as a result of modernization and

industrialization; instead, they are actively participating in the economy31.

Though saddening, it is clear that the extinction of the rule of primogeniture is imminent, thus

creating a dearth in the substance of customary law. The reality is that primogeniture can and

does cause severe hardship for women married under indigenous law and persons who are

subject to customary laws of succession. Not only does it inhibit the right to testamentary

freedom, it disinherits widows whom, equitably, deserve a share of their deceased spouse’s

estate due to their substantial contribution to the growth of the family estate. Like other

societies, the African society is continually evolving and changing. The social context now is

different from the pre-colonial and colonial times. Africans need to abandon the ideology that

the total assumption of norms of human rights would result in the total eradication of customary



9

law and westernization of African communities. It is ridiculous to associate negativity with

human rights. These are rights which provide for and guarantee the best possible life for any

human. In a bid to elucidate the dilemma which encompasses this rule, this study shall delve

into what comprises the primogeniture rule, the reasons behind its practice, its position within

contemporary legal system and the reason for its inclination towards opposition and

compromise. This study aims to provide an abridged, apt and contemporary analysis of the

primogeniture rule32.

1.2 Statement of the Problem

The practice of the primogeniture is not limited to African societies. Its practice cuts across

Western societies and even oriental Societies.Although the primogeniture is a customary law of

succession in Nigeria, its practice is indirectly endorsed by various legislations. The

justifications for the practice of the rule in African societies no more holds sway due to the

westernization of these societies, thus making the rule irrelevant and inconsistent with ways of

life the individuals it is meant to govern. In Africa, the judiciary is disinclined to set aside the

rule by judging it based on Western standards33. The primogeniture rule is inconsistent with

international human rights instruments which encourage equality and prohibit unfair

discrimination.

Primogeniture is the most common inheritance rule used to maintain undivided property but has

been criticized on the ground that it prohibits female children from inheriting. Many customary

practices and laws are extinct not for lack of practice, but usually for their inability to co-exist

with modern formal laws, both municipal and international. International human rights law as a

sphere of law can be deemed as one of the extinctive factors which have rendered many of

these customary practices obsolete. This is due to the peremptory norms of general

international law give rise to obligations owned to the international community as a whole in
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which everyone have legal interest and rights34.

Primogeniture rule as part of the customary law of succession in various states is viewed in

many ways. Many see it as a barbaric rule, the practice of which has no place in modern life

while others see it as a cultural practice, the existence of which needs to be preserved in the face

of the continual suppression of practices and customs which define the origin of indigenous

people. This opens up a discourse in which the nature and background of the primogeniture rule

shall be examined, so also the rationale behind the rule, its position at the international human

rights platform and its inconsistencies, if any, with contemporary laws and international human

rights laws. The study seeks to the concept of the primogeniture rule and its position under

international human rights law.

1.3 Aim and Objectives of the Study

The aim of this study is an analysis of the principles of primogeniture rule and its position under

international human rights law: a case study of Nigeria, South Africa and United Kingdom. The

objectives of the study were to:

i. examine the practice of the primogeniture rule in Nigeria, South Africa and the United

Kingdom.

ii. unveil the position of the primogeniture rule in international human rights law.

iii. expose the inconsistencies of the primogeniture rule with internationalhuman rights

instruments.

iv. find the opposition and compromise of primogeniture rule.

v. find the implications of replacement of customary law of succession with international

law of succession.
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1. 4 Research Questions

The following research questions were raised to guide the study:

i. How did the practice of the primogeniture rule affect Nigeria, South Africa and the

United Kingdom?

ii. Does primogeniture rule have a position in international human rights law?

iii. What are the inconsistencies of the primogeniture rule with international human

rights instruments?

iv. What is the opposition and compromise of primogeniture rule?

v. Are there any implications of replacement of customary law of succession with

international law of succession?

1.5 Significance of the Study

This study aims to contribute to existing literature on the primogeniture rule and to educate

readers. This study will be of immense benefit to students of succession law and international

human rights law.

This study will bring out the negative positions of primogeniture rule under the international

human rights law and everything the human rights instruments stand for.

The study findings will contribute to the body of knowledge by determining opposition and

compromise of primogeniture rule and that if addressed appropriately could lead to the

betterment of the society.

This study is a relevant source of knowledge for researchers and policy makers dealing with

succession law and international human rights law.
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1.6 Scope of the Study

Succession, inheritance and international human rights are wide and complex fields of study.

For the sake of brevity and accuracy, this study shall only encompass the customary law of

primogeniture rule. It shall provide information on the nature, types, background and relevance

of this rule. In establishing a historical and legal background and also a legal framework, this

study shall include an inquiry into the practice of the primogeniture rule in the Nigerian, South

African and United Kingdom jurisprudence.

In the Nigeria jurisprudence the communities of the Igbo, Bini and Kalabari would be studied.

In South Africa, section 23 of the Black Administration Act will be used to analyze this study

and in the United Kingdom, the concept of feudalism and monarchical system in the succession

to the British throne will be analyzed for further understanding to the study. This study shall

also look into the position of this rule at international human rights law while inquiring into

relevant international human rights conventions in order to bring to limelight any inconsistency

or incompatibility the primogeniture rule might have with them.

1.7 Limitation of the Study

Every research thesis has constraints and this thesis is no exception. The researcher’s main was

its reliance on secondary data. Recent works from secondary data on this area of research were

not feasibly enough. Hence, the inability to gather a lot of recent information from secondary

data.

1.8 Operational Definition of Terms

Customary Law: A collection of traditions that are regarded as binding by community members

is known as customary law. The norms that make up customary law are those that derive from a

widespread practise that is regarded as legal and that does not rely on treaty law. Law is what
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codifies societal norms, customs, and guidelines for conduct. It is also a law made up of

behaviours and ideas that are so fundamental and integral to a social and economic system that

they are recognised as laws or established as legal requirements or mandatory standards of

conduct.

Human Rights: All people, regardless of whether they are at peace or at war, have certain rights

and protections under the law that the state must respect. Human rights are a set of principles

with the goal of safeguarding all individuals against significant violations of their rights in the

political, legal, and social spheres.

Inheritance: This is the property a person acquires by a bequest or devise, or property they

inherit from an ancestor under the rules of intestacy. It is something passed down from an

ancestor to the next person or generation. It could be money, property, or assets that someone

receives from an ancestor or deceased parents. It can also be called succession. The devolution of

property on an heir or heirs upon the death of the owner.

International Human Rights Instruments: These are several international agreements, such as

treaties, that pertain to the protection of human rights under international law. The international

human rights treaties are the authoritative expressions of such norms. A state's legal obligations

under these treaties cannot be waived by another state. Each of these documents has its own

committee of experts whose job it is to ensure that the treaty terms are being followed by the

states that have signed up to them.

Primogeniture: This refers to the position of being the oldest sibling or the common-law right

of the eldest son to inherit his grandfather's property, frequently to the detriment of his younger

siblings. Primogeniture is a common law rule of succession that gives an advantage to a person

because of their gender or birth order. Succession is the acquisition of rights or property under
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the rules of descent and distribution, or the act or right of legally or formally succeeding to a

position, rank, or obligations formerly held by another.
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Chapter Two

Literature Review

2.1 Conceptual Review

2.1.1 Concept of Primogeniture Rule

Primogeniture is defined as an ancient rule from feudal England where the eldest son inherits

his parents' (or closest ancestor's) full wealth and, if no male heir, the females take (get the land)

in equal portions. The intent was to preserve larger properties from being broken up into small

holdings, which might weaken the power of nobles1.

The principle of primogeniture rule in the following words: Inheritances shall fall indefinitely to

the offspring of the person last really taken, but shall never climb indefinitely the male issue

shall be admitted before the female … where there are two or more males of equal degree, only

the oldest shall inherit; but the females all together shall inherit. The lineal descendants, in

infinitum, of anyperson deceased shall represent their ancestor; that is, shall stand in the same

place as the person himself would have done, had he been living2.

In simpler terms, it means that sons will be preferred above daughters in the line of succession

and where there are two or more sons, the eldest shall be preferred and should the eldest son die,

his male issues shall be higher in line of succession; in the absence of male progeny, the

daughters shall inherit equally. The rule is described as the right granted to an oldest son or, in

certain cases, an eldest daughter by law or tradition to ascend to their ancestor's estate before
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younger offspring. According to this, the rule embraces all circumstances of single succession

based on birth priority3.

It was described as a customary law of intestate succession which prefers males and whose

application victimizes many women, particularly when a family’s communal estate devolves

upon a distant family member of the deceased, and this heir does not adhere to his customary

law responsibility of maintenance which is a corollary of the primogeniture rule. Also,

primogeniture is defined as the rule which permits only male issues to inherit the property of a

person who dies intestate4. The hierarchy of devolution places the eldest son as the foremost

beneficiary and at the death of the eldest son, the eldest son’s eldest male descendent shall be

the sole heir. If the eldest son has no male issue, the next son shall be the sole heir or the next

son’s eldest male descendent in the incident of his death and this goes on through the sons to

the exclusion of the female progeny5.

The common law norm under which all real estate (immovable possessions) vested in the

intestate flows to the heir, i.e., the oldest male child, is the rule under African customary law,

which has been compared to this6. The law of primogeniture is more clearly described as

follows: Under English law, the oldest son succeeded to everything, to the exclusion of the

younger children and even of the widow, if a man passed away intestate, that is, without making

any plans for the succession of his real property. If there were no males, the girls received an

equal share of the real estate7.

The distinction between the law and the custom of primogeniture was made by the nature of

primogeniture, as stated. In addition, the terms "eldest son" and "heir-at-law" were defined. The

former is the practise of transferring land to an eldest son born of an anticipated marriage to a

living person in such a way that, should the son survive his father, it will be impossible to
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prevent the son from inheriting the property, and the latter is the rule that states that, upon an

individual's intestate death, all of his real estate passes to his eldest son or heir-at-law8.

Male-line primogeniture is another name for the primogeniture system, which was formerly

common in European countries and other places up to the early 20th century. Variations were

proposed to provide a daughter or a brother, or, in the lack of either, to another collateral cousin,

in a certain sequence, in the absence of male-line children (e.g., male-preference primogeniture,

Salic primogeniture, semi-Salic primogeniture). The conventional sole-beneficiary privilege has

been modified (such as French appanage) or, in the West following World War II, the preference

for men over women has been eliminated (absolute male-preference primogeniture).

Most monarchies in Western Europe have eliminated this, in succession: Belgium,

Denmark, Luxembourg, Netherlands, Norway, Sweden and the United Kingdom.

Primogeniture (/ˌpraɪm-ə-/ also/-oʊ-ˈdʒɛnɪtʃər/) is the presumption that the firstborn legitimate

child has the right, by law or tradition, to inherit the whole of the parent's wealth, as opposed to a

divided inheritance amongst all or some children, any illegitimate offspring, or any collateral

relatives. The majority of the time, it refers to the firstborn son's inheritance (agnatic

primogeniture)9. Nevertheless, it may also refer to the firstborn daughter's inheritance

(matrilineal primogeniture).

The first son inherits the whole family estate under the principle of primogeniture. Primogeniture

began to take hold in Europe in the thirteenth century and continued to grow until the nineteenth.

When land was the main source of income and it was most prevalent among the feudal elite. In

England, Scandinavia, and portions of France, Germany, Spain, and Italy, it was prevalent.

Outside of Europe, Japan and the southern American colonies embraced it, but sub-Saharan

Africa and the Islamic world continued to practise division. Primogeniture was abolished during

the French Revolution, and the majority of European nations did the same throughout the

https://en.wikipedia.org/wiki/Monarchies_in_Europe
https://en.wikipedia.org/wiki/Monarchy_of_Belgium
https://en.wikipedia.org/wiki/Monarchy_of_Denmark
https://en.wikipedia.org/wiki/Grand_Duke_of_Luxembourg
https://en.wikipedia.org/wiki/Monarchy_of_the_Netherlands
https://en.wikipedia.org/wiki/Monarchy_of_Norway
https://en.wikipedia.org/wiki/Monarchy_of_Sweden
https://en.wikipedia.org/wiki/Monarchy_of_the_United_Kingdom
https://en.wikipedia.org/wiki/Help:IPA/English
https://en.wikipedia.org/wiki/Help:IPA/English
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nineteenth century. Nowadays, equitable distribution is the rule. Primogeniture is often explained

by the indivisibility of property due to growing returns to scale, according to one popular

hypothesis. Reasons for the latter to arise may be found in the realms of politics, economics, and

anthropology10.

To a scholar primogeniture is defined as an ancient rule from feudal England where the oldest

son wouldinherit the entire estate of his parents (or nearest ancestor), and if there was no male

heir, the daughters would take (receive the property) in equal shares. The intent was to preserve

large properties from being broken up into small holdings, which might weaken the power of

nobles11.

The principle of primogeniture rule in the following words: … Inheritances shall fall

indefinitely to the offspring of the person last really taken, but shall never climb indefinitely.…

the male issue shall be admitted before the female … where there are two or more males in

equal degree, the eldest only shall inherit; but the females all together. The lineal descendants,

in infinitum, of anyperson deceased shall represent their ancestor; that is, shall stand in the same

place as the person himself would have done, had he been living12.

In simpler terms, it means that sons will be preferred above daughters in the line of succession

and where there are two or more sons, the eldest shall be preferred and should the eldest son die,

his male issues shall be higher in line of succession; in the absence of male progeny, the

daughters shall inherit equally. The rule was defined as the prerogative enjoyed by an eldest

son or occasionally an eldest daughter, through law or custom, to succeed to their ancestor’s

inheritance in preference to younger children. He opines that the rule encompasses all cases of

single succession depending upon priority of birth13. It was also described as a customary law of

intestate succession which prefers males and whose application victimizes many women,

particularly when a family’s communal estate devolves upon a distant family member of the
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deceased, and this heir does not adhere to his customary law responsibility of maintenance

which is a corollary of the primogeniture rule4.

Primogeniture was described as the rule which permits only male issues to inherit the property

of a person who dies intestate. The hierarchy of devolution places the eldest son as the foremost

beneficiary and at the death of the eldest son, the eldest son’s eldest male descendent shall be

the sole heir. If the eldest son has no male issue, the next son shall be the sole heir or the next

son’s eldest male descendent in the incident of his death and this goes on through the sons12 to

the exclusion of the female progeny7.

The norm is analogous to the common law system under which all realty (immovable

possessions) held in the intestate transfers to the heir, that is, the oldest male child, in African

customary law. The law of primogeniture is more clearly described as follows: Under English

law, the oldest son succeeded to everything, to the exclusion of the younger children and even

of the widow, if a man passed away intestate, that is, without making any plans for the

succession of his real property. If there were no males, the girls received an equal share of the

real estate14. In describing the nature of primogeniture, there a bit difference between the

custom and law of primogeniture. If a person dies without a will, his or her oldest son or next of

kin is automatically awarded all of the property. To encumber land on the oldest son born of an

expected marriage to a living person in such a manner that he cannot be disinherited should he

outlive his father is considered a custom.

It is believed that the rule was undoubtedly developed to preserve the family estate while

establishing the regulation's basis. Furthermore, the rule's intention is to provide for family

members other than the oldest son. In practise, the detrimental effects of primogeniture on

wives, daughters, and younger sons are offset by making provisions for them in the form of

jointures, marriage portions, capital sums, and/or life annuities, as appropriate. Primogeniture
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was once thought to be the surest defence against the dissolution of patrimony and family. It

was claimed in defence of the rule that its continued application helped affluent families

consolidate their wealth and influence by safeguarding their estates over time, and that this in

turn had a significant impact on the nation's social and political life15.

Primogeniture, which translates to "first born" in Latin, refers to the privilege of being born first

among many children who share the same parents. Male primogeniture is the term used to

describe the common law inheritance system where the eldest male child is given the right to

inherit or succeed to an ancestor's wealth. All female siblings, younger male siblings, and other

family members are not included in this right of succession16,17.

Primogeniture has also been used to refer to the scenario under African customary law where the

oldest son inherits his father's inheritance, regardless of whether the family is monogamous or

polygynous. As previously mentioned, in a polygynous marriage in South Africa, the oldest son

of each house succeeds to the husband's moveable goods after death. The son, who is the oldest

of the family, inherits the property of that particular home as well as responsibility for the

upkeep and care of the widow and any minor children. Primogeniture will be used in this study

to refer to the traditional African law and practise where the eldest son inherits property. The use

of the male primogeniture rule guarantees that the family's assets are not split and lost. Instead, it

protects the assets for any unmarried daughters, younger sons, and widows. Thus, the heir's

upkeep and support, as well as his protection, will be for the benefit of the dead person's family

members18. Primogeniture always occurs in the male line; this is the fundamental goal of this rule.

When there are no male descendants of the dead, attention shifts to the male ascendants.

According to seniority, these ascendants will be taken into account.

In conclusion, the condition of being the oldest or firstborn child of the same parents. the right to

receive the full fortune of one or both parents as the oldest child, particularly the eldest son. An
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old kind of inheritance where the firstborn son, often to the exclusion of all other children,

receives the whole estate of his dead father. Primogeniture was instituted to prevent further

subdivision of the estate (real property), whose possession symbolised authority.

2.1.2 Concept of Succession

The term "success" refers to a live individual taking ownership of a deceased person's property.

It also refers to the legal process of transferring to the people who succeed a dead person, such as

his heirs, the rights and obligations of that person with regard to his estate, office, and dignity.

The term "inherit" refers to receiving (property) from a deceased ancestor or other person in

accordance with the rules of intestate succession19.

The court ruled in Bolori v. Gonimi & Anor that inheriting meant receiving. Inheritance is

defined as property acquired from an ancestor by bequest or devise in an African Customary

Laws dictionary. There isn't actually a significant distinction between succession and inheritance.

Succession is distinct from inheritance because the latter includes the transfer of land title by will

as well as the ascension to office and dignity, whereas the former refers to an estate or property

that a man acquired by descent and can be transmitted to his heir in the same manner upon his

death due to intestacy. It is difficult to use the term "succession" without also referring to its twin

notion, "inheritance," since in succession and inheritance circumstances, property is transferred

to the descendant(s). In this essay, the terms succession and inheritance will be used

synonymously to refer to property acquired from an ancestor since the two ideas overlap20.

As a general rule, a person's possessions and property do not pass away with him when he passes

away. Whether or whether such possessions or property were obtained in accordance with statute

law or tradition, the deceased's property is distributed to his or her heirs in line with his or her

personal law, which is the law that applied while they were alive21.
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2.1.3 Origin of the Primogeniture Rule

The origin of the primogeniture rule is very sketchy. This is due to the fact that it is an ancient

rule and its practice was spread across virtually all primitive societies ranging from the Aryan

societies, the Medieval European culture to the primitive African societies. With regards tothe

origin of primogeniture in medieval Europe, the idea that it is a creation of feudalism is the

most plausible as the practical application of the rule cannot be evidentially traced to any time

before the feudalistic period. The origin of the rule in African societies is, however, almost

unascertainable due to the lack of texts documenting the practices of those societies before the

advent of colonialism22.

The most accepted idea with regards to the origin of primogeniture in European society is the

idea that it is a creation of the feudalistic system. In an opinion, primogeniture is essentially a

feudal institution. He claims its origins are lost in antiquity that it exists only in nations that are

known to have accepted the feudal system, and that it has been largely abandoned by countries

that have experienced a comprehensive de-feudalizing process23.

The practice of the Origin of Primogeniture in Medieval Europe originated under feudalism as a

response to the bourgeois revolutions in England and France, which aimed to create a newly

established socioeconomic group to pave the way for democratic capitalism to triumph over

agricultural elitism (feudalism)24. This is stated as follows: It was deemed preferable for land to

descend undivided to one during the time when it was supposed to be the means—not only of

subsistence—but also of power and protection. A landed estate's safety... hinged on how

impressive it was. Its division would have been its demise, exposing every area to oppression

and being engulfed by the intrusions of its neighbours.

The idea that primogeniture was a consequence of feudalism, was, however vigorously opposed
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in a comment that: It seems that some people believe that a hazy explanation involving

feudalism adequately explains how primogeniture came to be. Maybe we've lost some of our

judgement because we're so used to following this rule. Nothing shocks us now since we're used

to our 19th century legislation being a mishmash of every era, and any explanation which may

be made for existing institutions is recognised as adequate25. Feudalism is a good word, and will

cover amultitude of ignorance. Proposition was made that the rule originated from the Aryan

laws and laws relating to the land tenures of lower Bengal26. While executing the proposition a

difficulty was encountered in proving this as there was no evidence of the rule in the annals of

the early Aryan societies.

2.1.4 Position of Primogeniture Rule under International Human Rights Law

The opposition of this rule mainly arises from its preference of the eldest child in the familyas

against other members of the family. The rule is denounced in unequivocal terms in a statement

that: Because it defies both natural law and paternal piety for the father to die intestate and the

eldest son to succeed him as Lord Paramount of all his father's lands, free from any legal

obligation to care for his siblings save as he sees fit. Due to an opinion the rule is fully

inconsistent with human rights provision. The rule is seen as discriminatory and contrary to

human right instruments which emphasize equality of all persons27. The rule was deemed to be

partly inconsistent with bills of right. One commenter said that the continuation of men via men

is incompatible with the statute against unfair gender discrimination. If the succession is to a

position that can only be held by one individual, such the headship of a tribe, whose position

does not need the legal guardianship of others and does not deny others equitable treatment in the

division of assets, primogeniture does not discriminate unjustly28.

In addressing the position of culture and customs at international law, indirectly addresses the

position of the rule at international human rights law. This opines that the protection of cultural
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rights and indigenous practices and customs is less developed when compared with human

rights because they are perceived to be less important than cultural rights and where there is a

conflict between a cultural practice and a human right, international law instruments addresses

the tension in favour of internationally proclaimed human rights29. The effect of this is that

should any custom be inconsistent with any provisioncontained in the international bills of right,

such custom will be deemed null and void at international law.

International human rights law can be said to be opposed to the primogeniture rule because it

contains elements of ‘unwarranted preference’ which is interpreted by many to mean inequality

or unfair discrimination. Although, this preference may be justified, by virtue of the operation of

the provisions of the bills of rights, the primogeniture rule is still at adisadvantage under

international human rights law.

2.1.5 Nature of Primogeniture Rule

The oldest son would receive the whole of an intestate's real estate under the mediaeval system

of inheritance known as primogeniture, which is defined as the principle, tradition, or law that

provides that the property or title passes to the eldest son or eldest child30. Firstborn boys are

legally or customarily entitled to inherit their parents' whole or substantial assets, as well as any

previous daughters, older illegitimate sons, younger sons, and collateral relations. Due to the

right of substitution for the deceased heir, the son of an older brother who has passed away

inherits before a younger brother who is still alive. Brothers inherit separately depending on age

seniority when there are no offspring (subject to substitution)31.

In determining the nature of primogeniture, certain deductions may be made from the above

definitions. First is the distinction between the law of primogeniture and the custom of

primogeniture. The former is the rule under English law that states that when a person dies
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intestate, his entire estate passes to his eldest son or heir-at-law in accordance with the canons

of descent, and the latter is the practise of entailing land to the eldest son born of the anticipated

marriage of some living person, in such a way that it would be impossible to prevent the son

from succeeding to the inheritance should the father die before the son7.

Second, is the use of terms: ‘paternally acknowledged’, ‘feudal’ and ‘child’ as opposed to ‘son’.

The use of these terms creates the impression that primogeniture also encompasses the

exclusive right of inheritance of the eldest child irrespective of the gender as opposed to the

general interpretation that it refers to the exclusive right of inheritance of the eldest son alone.It

may also be deduced that legitimacy is an essential factor in invoking the rule of primogeniture

in establishing a right to inherit. Moreover, the use of the term ‘feudal’ is of historical

significance. It suggests a long history and creates the deduction that primogeniture is a creation

of feudalism.

The practice and application of this rule, on the face of it, might seem rigid, but now, in most

societies, especially African societies, the rule is characterized with indigenousness, that is, it

operates solely as a customary law of succession and it is usually at the discretion a family unit if

it wants to apply the rule in the distribution of estate or be subject to the relevant Administration

of Estate Laws. There are also instances where certain stipulations of therule are manipulated to

accommodate particular situations, for example, the appointment of a female regent (in a

monarchical system where succession to the throne is determined by agnatic primogeniture)

where the heir apparent is too young or incapacitated and the setting aside of the rule where it is

established that it is not in the best interest7.

2.1.6 Types of Primogeniture Rule

Primogeniture has always meant male primogeniture alone. Ancient Norman custom, a parent's

firstborn son had the sole right to inherit his entire estate, title, and/or office, and it was his
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responsibility to distribute the inheritance among his siblings. If there were no surviving children,

the inheritance would go to the first male ancestor in each collateral line. To settle an inheritance

in a manner analogous to a depth-first search, the eligible descendants of a dead sibling's older

siblings are given priority over those of the deceased sibling's live younger siblings32. Now, there

are variations to this rule, therefore, debunking the general idea that it strictly means the

exclusive right of the eldest male child to inheritance. The matrilineal variation allows for the

exclusive right of inheritance eldest female child. The agnatic-cogntic variation allows for the

inheritance of females in order of seniority upon the total extinction of all male descendants. The

various types of primogeniture are explained below;

 Absolute Primogeniture

Absolute primogeniture, also known as equal or lineal primogeniture or ‘ainesseintergrale’

which means integral primogeniture or full cognatic primogeniture, is the giving of absolute

preference along with the firstborn and representational principles, gives preference to the direct

descending line over the collateral and ascending line, the closest degree takes priority over the

more distant degree, and, within the same degree, the older over the younger. In simplified

words, it is the eldest surviving kid inheriting without taking gender into consideration, or a

kind of primogeniture where sex is unimportant for inheritance7.

In a monarchy, the law states that the oldest child of the sovereign automatically succeeds to the

throne, and that females (and their descendants) have the same right of succession as men. No

contemporary monarchy, however, used this method of primogeniture before to 1980.

 Agnatic Primogeniture

Agnatic primogeniture, also known as patrilineal primogeniture, is the inheritance system where

sons and their male offspring inherit before brothers and their issue, according to the seniority of
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birth among the sons of a monarch (in the event of a monarchy) or head of family. Inheritance

could thus only be tracked via the male line, completely excluding females33. It is often known as

the "Salic law". It is the variation of primogeniture which dictates that only men could inherit,

that elder sons inherited before younger ones and that sons of the monarch inherited before

brothers and brothers before cousins. Kinship (of males and females) is determined by tracing

through only male ancestors to commonality: Those who share agnatic kinship are termed

agnates.

Agnatic primogeniture dates back to early France and it developed in the course of a series of

successions in the later Middle Ages. It was the most common law used in England, at least until

the sixteenth century, though it was never as ubiquitous as in France where on a few occasions

the king was succeeded by a distant male-line cousin, even when the deceased king had

surviving daughters or sisters who had male children. In terms of inheritance of real property, the

tenets of the Salic law provided that: …but of Salic land no portion of the inheritance shall come

to a woman: but the whole inheritance of the land shall come to the male sex’33.

This form of primogeniture is commonly practiced in Africa. An example is the Eastern

Nigerian customary rule of inheritance known as ‘Oli-ekpe’ which totally excludes woman

from the line of inheritance.

 Agnatic-Cognatic Primogeniture

Agnatic-Cognatic primogeniture, also known as ‘semi-Salic law’ is a type of primogeniture

which stipulates that all male descendants are first considered in the line of inheritance or

succession, including all collateral male lines; but if all agnates become extinct, then the closest

heiress (such as a daughter, niece or female cousin) of the last male holder of the property shall

be considered, and after her, her own male heirs according to the agnatic primogeniture rule. In

other words, the female closest to the last incumbent is regarded as a male for the purposes of
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inheritance or succession. In simpler terms, it includes women in the line of inheritance only

upon the total extinction of all the male descendants in the male line. Kinship, under this

variation, is calculated patrilineally, through males back to a common ancestor, though the

agnate may be male or female5.

There are variations to this type of primogeniture. Sometimes, the female with the closest

consanguity or proximity of blood to the last heir is preferred or preference is determined

according to seniority, that is, the eldest female child. This was the practice in Bourbon Spain

until 1833 and some parts of Austria-Hungary, as well as most realms within the former Holy

Roman Empire, that is, most German monarchies. This was also the law of Russia under the

Pauline Laws of 1797. This was also the law of Luxembourg until absolute primogeniture was

introduced on 20 June 201130.

 Male-preference Primogeniture

Male-preference primogeniture, also known as, male-preference cognatic primogeniture is a

type of primogeniture which allows female members to succeed or inherit in the absence of any

living brothers or legitimate descendants of deceased brothers. Eligibility for inheritance is

determined in accordance to seniority of birth, that is, the eldest daughter and her progenies are

considered before the younger daughters. Under this type, the distinction between ‘heir

apparent’ and ‘heir presumptive’ is emphasized. An heir apparent is an heir which cannot be

displaced except by ways of his own death or the express order of the main character, under this

form of primogeniture, an heir apparent may only be a male character34. An heir presumptive,

on the other hand, is an heir which can be displaced by another person who is closer to the main

character. A female child with no brothers, under this variation, is regarded as an heir

presumptive because her position as an heiress is not set in stone and will be extinguished upon

the birth of a male child; that male child will assume the position of heir apparent.
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2.1.7 Difference between Male Preference Primogeniture and Agnatic-Cognatic

Primogeniture

These two forms of primogeniture allow for female inheritance but they are different in the sense

that the former allows for females to inherit when there are no living brothers or any descendants

of deceased brothers while the latter allows for female inheritance only upon the total extinction

of all male lines in the family ranging from nuclear male relatives to collateralrelatives such as

uncles and great-uncles. The chances of this happening seem very low but it is not an

impossibility. For example, where a deceased with only female children is an only child, born of

a father who is an only child himself, his eldest female child shall have a legitimate claim to the

entirety of his estate.

 Uterine Primogeniture

Uterine primogeniture stipulates that succession or inheritance to property is passed to the male

most closely related to the deceased through female kinship. In addition, a man may get a

succession right from a female spouse or ancestor, to the exclusion of any female relatives who

may be older or closer in blood. Therefore, under a monarchical system, a king would normally

be replaced by his sister's son as succession relies on uterine connection.

Similarly, to the Picts of Northern Britain and the Etruscans of Italy, whose royal thrones were

passed down via this specific line of succession35. Africa is home to a number of kingdoms and

people groups who observe this custom. Sons and daughters of a sister are his kinfolk (mater

semper certaest), even if they do not have the same father, which may explain why this term is

used in this context.

 Matrilineal Primogeniture

Matrilineal primogeniture, also known as female-preference uterine primogeniture, is a kind of
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primogeniture that certain civilizations practise, in which the oldest female child inherits only

from females36. The succession is a prime example of matrilineal primogeniture in African

culture, where only women are allowed to inherit and dynastic ancestry is tracked via the

female line.

But as time went on, cultures all across the world shifted towards a more patriarchal framework,

and today, that model still predominates in most communities throughout the world. However,

matriarchal cultures do still exist, and in these places women serve as the primary political,

economic, and social decision-makers. Below are the examples36:

- Akan, Ghana

The matriclan is the cornerstone of Akan social order. Identity, lineage, riches, and political

standing are all settled inside the matriclan. True to their name, matriclans are not female

entrepreneur types. It is important to note, however, that males do occupy positions of authority

within the Akan Matriclan.

Among the Chinese people, only the Mosuo women still practise matriarchy. The Independent,

there are perhaps 40,000 of them, and they adhere to Tibetan Buddhism. Women have a crucial

role in establishing family history and continuity. Additionally, this civilization is matrilineal,

whereby property is transferred only within a given family's female line. Women among the

Mosuo also seldom wed. Even if they do choose to have a partner, the mother is responsible for

the majority of child care.

- Bribri, Costa Rica

According to some estimates, between 12,000 and 35,000 individuals call the BriBri people their

home. Mothers have a vital role in passing land along to their offspring in this culture. Due to

their elevated status, women are the only ones entrusted with making the holy cacao drink used

in religious ceremonies.
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- Umoja, Kenya

True No Man's Land, the Umoja tribe has no male members. Women who have been victims of

sexual or gender-based abuse call this community home. Umoja, which means "unity" in Swahili,

is the name of a community that was established back in 1990. Women and children's main

sources of income come from giving tours of their hamlet to visitors and spreading awareness

about human rights issues.

- Minangkabau, Indonesia

In 2017, the Minangkabau people were a member of the world's biggest surviving matriarchal

culture, consisting of around four million individuals. The mother is seen as paramount in this

culture. Domestic life is dominated by women. Also, in the Minangkabau culture, married

couples may have separate living spaces, but not bathrooms.

- Khasi, India

In 2011, the population of this matriarchal community was estimated at one million. Mothers and

mothers-in-law are the only adults permitted to care for children, and males are not even

welcome at family gatherings, as reported by The Guardian. Women of the Khasi tribe take their

husband's surname when they marry, rather than his.

2.1.8 Rationale behind the Primogeniture Rule

At first glance, the importance attached to the eldest child by virtue of the stipulations of the

primogeniture rule might seem unappealing, discriminatory and inconsiderate of the interests of

the other children in the family. However, historically, this rule of inheritance was not

established in order to relegate any member of the family to the background; it developed in

Medieval Europe during the period of feudalism (landed aristocracy) in order to ensure that real
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property remained in the family and stayed indivisible and it developed in the African societies

as a direct consequence of the communalism of the societies31. It was a means to ensure the

continual existence of the family and community, although in most cases, it has been

manipulated to accommodate the greed and selfishness of the apparent heir. In the case of Du

Plessis v. De Klerk, Mokgoro recognised this when he commented that customary law has been

lamentably marginalised, and allowed to degenerate into a vitrified set of norms alienated from

its roots in the community37.

Building on this, it is important to point out that the aforementioned justifications for the

development of primogeniture are no longer of contemporary relevance because the days of

landed aristocracy are long gone and what is present now is the industrial and technological age

and the indigenous practice of communalism is being replaced with individual ownership and

smaller nuclear family units. However, these have, by no means, totally eradicated the

applicability of the rule in the world today and other justifications have been laid down to

defend the continual existence of the rule38.

- Dynastic Stability

In many civilizations with monarchical systems of governance, male leadership or inheritance

was and is preferred above female leadership or inheritance in order to maintain some stability

in the monarchical system. It was and still is believed that males are more able than women to

lead in both the physical and intellectual realms. Since they could surround themselves with

(male) counsellors and other people who could steer them in the right direction, society did not

view the men's lack of intellectual accomplishments as a barrier. Men historically receive

military training and better education than women in many cultures. Even if they did not

necessarily receive more education than the women in their families39.
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A ruler did not think he required daughters or other female successors to manage a nation,

transmit his throne to the next generation, and maintain his dynasty. He did think that in order

to uphold his rights as he saw them, he required male successors, especially sons. He might get

the females he may someday need by marrying his sons to ladies from other nations' royal

households. Ironically, this rationale of stability never truly achieved its goal since the ladies

who eventually became the sons' spouses had to come from someplace, and often these young

women generated political and dynastic, if not social, turmoil, not only at court but also via

improperly drafted marriage contracts by their parents or attorneys, for example, offspring of

the union would demand rights to the thrones and kingdoms from which these princesses had

originated40. Even though these princesses did relinquish any dynastic claims to the thrones of

their families, their ambitious husbands or successors may very easily revive these claims for

political or other reasons, as did Edward III of England.

- Trust

The primogeniture rule was never established for the purpose of the unjust enrichment of a

single member of the family. The estate which devolves to the sole heir is not for his personal

enjoyment nor does he necessarily hold the estate in a personal capacity; the estate is for the

benefit of all family members who falls under his care41. This is in accordance with the English

law of trust. Simply defined, trust is a three-party fiduciary relationship in which the first party,

the trustor or settlor, transfers or settles a property upon a second party known as the trustee for

the benefit of the third party known as the beneficiary42.

- Creation of the Duty of Support and Care

Every right has a corresponding duty and with the exclusive right of inheritances comes the

corresponding duty to support and care for the other members of the family. This duty of

support and care is in furtherance of the trust relationship the primogeniture rule creates
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between the sole heir and the members of the family. By virtue of this trust relationship, the heir

is vested with the important duty of ensuring that all members of the family duly benefit from

the intestate estate. This duty of care and support, as an immutable part of the primogeniture,

is judicially recognised43. In the Nigerian case of Ogamien v. Ogamien, the court upheld the

application of the custom of male-preference primogeniture when it was established to the

satisfaction of the court that the custom imposed responsibility on the eldestson to look after the

young members of the family. It is also challenging to equate this form of differentiation

between men and women with the concept of unfair discrimination, as the court in the South

African case of Mtembu v. Letsela held that the duty to provide sustenance, maintenance, and

shelter is a necessary corollary of the system of primogeniture31.

The sole heir is strictly bound by this duty of care and support to the extent that where he fail to

perform his duties, the members of the family have a locus standi to judicially compel him to

perform his duties. In addition to this, the family members may also seek a court order to

disinherit the eldest male child and have the right of inheritance transferred to another male

child in the family. In the Zimbabwean case of Masango v. Masango, the court refused to grant

an order to evict the heir's late father's wife and children because the heir did not provide

alternative accommodation for them. Also, in Matombo v. Matombo44. A Zimbabweancase, the

court approved a deviation in which the most senior male was bypassed and the majority of the

deceased's property was given to a junior male on the grounds that if the most senior male child

had received all of the property, he might not handle it in the best interest of all other family

members.

- Maintenance of the Structure and Stability of the Extended Family Unit

The maintenance and protection of the family unit was the main goal of the customary rule of

primogeniture in African communities. It was clarified that the rule came into existence in order
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to guarantee the survival of the family or group. It is clear that bias towards certain members of

the society could not have been the law of male primogeniture's main objective. Ubuntu states

that the person and the community are, after all, two sides of the same coin which forms the

basis of indigenous law45. The idea that an individual's wellbeing is intrinsically tied to the

welfare of the group or family, which is related to a peaceful connection with the ancestors and

with nature, captures the core of "ubuntu." The balance and welfare of society are guaranteed

by the wellbeing of all community members. The group or family as a whole cannot be seen as

an entity apart from its individual members.

Despite the replacement of communal living with smaller family units, the idea of communalism

in African societies has not been completely eradicated and there are still a lot of African tribes

out there who regard as alien, the concept of individual ownership. In order to keep alive the idea

of communalism, the properties and status of a deceased is not ripped apart and given to various

persons but is vested wholly in single heir who holds in trust and oversee the communal

enjoyment of that property by all members of the family, group or community46.

2.1.9 Historical Development of the Primogeniture Rule

Inheritance as a fundamental institution has existed since before the Roman era. Rules of

succession were important when individual ownership took the role of family ownership,

disconnecting the family's rights and duties to property. Primogeniture required that all of a

parent's land immediately pass to the eldest son during the middle Ages, century’s afterwards47.

Primogeniture as a law of succession for real property does not seem to have been widely

embraced by families until relatively recently, according to what can be deduced from pertinent

history texts. However, there is no clear evidence of when or how this happened.

When determining the origin of a rule, historians more often than not state "where it was not"

and the civilizations to which it was foreign. Statements like "The Romans did not know it and it
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also remained rare among Islamic cultures” or, in the case of England, "We may infer with as

much certainty as is possible in studies of this sort, that primogeniture is fundamentally a feudal

institution," are typical. It cannot be linked to a period before feudalism48. A lot has to be done in

order to fully understand the origins of primogeniture as well as other facets of this social

phenomenon and its impacts, according to the caution that characterises such comments.

However, it is generally agreed upon that in England, the introduction of primogeniture was not

only contemporaneous with the Norman invasion but also inextricably linked to the feudal

structure that arose in its wake. In reality, over the two centuries after the Conquest,

primogeniture gradually extended across England at the expense of the Saxon system of

inheritance based on the law of gavelkind or partibility, under which sons of the same parents

were entitled to more or less equal parts of the property48.

Although its application was favoured as early as the 12th century through the numerous

contests between brothers claiming by proximity of blood and their nephews claiming by

representation, the rule does not appear to have been firmly established in England until the

reign of Henry III and it applied primarily to the transfer of landed property. Not only did the

eldest son inherit the family farm, but there were also numerous traditions in England that

followed a similar pattern when it came to the distribution of other types of "principals" or

"heirlooms," such as the family's favourite bed, the finest piece of furniture, the family's horse

and cart, and so on. In reality, the law of primogeniture was followed when it was decided that

the royal jewels should be passed down to the oldest son49. In certain areas of Germany, as well

as in France (where it was known as "le préciput"), it was common practise to provide special

privileges at birth to the firstborn son or child. The home, some furnishings, and "as much land

as a chicken could fly" were all left to the oldest son or firstborn child.

The origin of primogeniture is, in fact, not limited to medieval Europe, historians have traced it
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as far back as to the Aryan periods, establishing that the principles of primogeniture are closely

connected to the early Aryan institutions which are still surviving in practice among the Hindus

today. The reasoning for this is based on the idea that a system of family religion that was

common among the tribes from whom the Aryan countries have originated may have been the

long-lost ancestor of all the aforementioned ancient types of primogeniture50. Manu's Laws

states that the oldest son's whole existence is dedicated to carrying out the rituals of the family

religion, baking the funeral cake, and preparing the repasts for the souls of the departed

ancestors. The one who entered the earth first has the privilege of reciting the prayers aloud. It

is expected that a guy would hold his older sibling in the same esteem as his own father. The

father pays off his obligation to his own ancestors at the time of the oldest son's birth, therefore

the eldest son should have full control of the family's assets before any divisions are made51.

The origin of the custom primogeniture within African societies remains unknown for want of

written texts, annals or laws chronicling the developments of laws of inheritance. It has been,

however, established that the custom emerged as a means of ensuring the continuous existence

of the community and family.

After extensive research, only the origin of the practice of primogeniture among the Bini tribe of

West Africa was ascertainable. It is established that the origin lies in the tradition of ancestral

worship. The ‘Igiogbe’ was believed to be a shrine for serving and communicating with the

ancestors. It also served as the dwelling place of the patriarch of the family. The patriarch of the

family was the representative of the family who communicated with the ancestors on behalf of

the family members. Upon the death and burial of the patriarch, the eldest son assumes the role

of representative and communicator and he takes sole ownership of a wooden staff (‘ukhure’)

which serves as a symbol of the role which the eldest child has assumed. This wooden staff is to

be installed in the ‘igiogbe’52.
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Since the eldest son takes sole ownership of the wooden staff, he automatically takes sole

ownership of the dwelling place of his deceased father. This is because the dwelling place of the

deceased father is the ‘igiogbe’, which in turn, is the wooden staff’s abode. Thus, the sole

exclusive right of the eldest son to inherit his father’s real property was not for the purpose of the

enrichment of the legatee but for the purpose of carrying on the family tradition. This custom is

judicially recognised by Nigerian courts and while the ritual of ancestral worship is no longer

paramount among the Bini people, an overwhelming majority of whom today are Christians, the

inheritance rules that require the automatic devolution of the Igiogbe to the eldest son endure53.

2.1.10 Primogeniture as determinant of Succession

In hereditary monarchs, primogeniture was often used to determine the order of succession.

Primogeniture with a male predilection was more typical in the past. Cognatic primogeniture

refers to a system wherein all boys are guaranteed to succeed to the throne before any daughters.

If there are no surviving sons of the father, the daughter is the heir under semi-salic law. Agnatic

primogeniture was used by other governments; under this system, anybody descended from a

male member of the royal line might assume the throne. In this case, the eldest daughter may be

crowned, but none of her offspring would be eligible to take the throne after her. Instead, the

eldest daughter's successor would have to be a male relative. While some monarchs continue to

use male-preference primogeniture, the vast majority of countries now use absolute

primogeniture instead. Some regimes have also adopted matrilineal primogeniture, which gives

more weight to the female line54. Both under the more formal system of law (i.e., statutory laws)

and, more crucially, under customary law, the principles of inheritance and succession play a

crucial role in Nigerian culture. Succession is the transfer of property title. It is the transfer to

another person or individuals of property that belonged to a person at the time of his death55.
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In everyday speech, succession refers to inheritance. The English dictionary lists the phrases

inheritance and succession as twins, yet they are not in any sense "Siamese" twins. In customary

law, the difference between the two is very important. The act of legally or formally taking over

an incumbent's position, rank, or responsibilities is known as succession. Additionally, it refers

to acquiring rights or property by inheritance in accordance with the rules of descent and

distribution4. As a result, inheritance is an estate or piece of property that a person earned via

descent and may pass on to their successor in the same manner upon passing due to intestacy.

While succession also has a wider definition. It refers to the acquiring of rights upon another

person's death. Thus, the term includes things that fall under three separate legal regimes in

English law, namely the law of wills, the law of intestacy, and the law pertaining to accession to

title and dignities. Customary law also has analogues for all of these.

The use of the term succession is thus more relevant under customary law since it encompasses

customary deathbed statements, inheritance of property, and succession to office and

dignity/titles. In its most basic sense, succession refers to the act of substituting a live person for

a person who has passed away in respect to all the rights and obligations that person possessed56.

As a result, it follows that the rules of inheritance and succession control the transfer of a dead

person's physical or intangible property to another person(s). Typically, a basic tenet of

inheritance is that "succession" is a natural, unalienable right, and not something that may be

granted36.

By "primogeniture," we mean the practise of giving preference in inheritance to the eldest son.

The oldest son of a monarch is automatically declared the king upon his death. Primogeniture has

been practised at least as far back as the Old Testament, despite widespread perceptions to the

contrary. This tradition, in which the firstborn son is given priority in the event of an inheritance,

is not limited to any one time or place in history, but may be seen anywhere from the Middle
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East to Medieval Europe. One of the most well-known examples of primogeniture in use today is

the British system of determining who will succeed to the throne. Right of inheritance belongs

exclusively to the eldest son that which is inherited; a title or property or estate that passes by

law to the heir on the death of the owner57.

Male Primogeniture Rule affirms that only the senior legitimate son may inherit the dead

person's inheritance, excluding the other siblings. Despite being in conflict with the Constitution,

the country's highest legislation, many South Africans lives by customary law principles and

consider them to be legally binding. The Male Primogeniture Rule was disregarded by the South

African government before the time of the Constitution and was encouraged by the Black

Administration Act 38 of 192758.

The South African Constitution of 1996 enshrines human rights, Ubuntu, and democratic

principles while also recognising customary law as one of the sources of law, subject to The Bill

of Rights. This is further backed by Section 39(2) of the Constitution, which stipulates that "any

court, tribunal, or forum should promote the spirit, meaning, and purposes of the Bills of Rights

in construing any statute and in establishing any common law or customary law59”.

Male Primogeniture Rule has been criticised for being against natural justice and public law

since it discriminates against women and children from extramarital relationships. Due to

matrilineal inheritance and ancestry being tracked via female lines, the customary law of the

Akan (Asante) people of Ghana favoured women60. The Asante Kingdom is also ruled by a King

known as the Asante-hene who holds the illustrious matrilineal "golden" throne, but whose

appointment, office, and authority are solely subject to the Queen Mother who is regarded as the

most significant sociocultural, spiritual, and political figure in the kingdom.
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The Asante saying "Obaa na owoo obarima, Obaa na owoo ohene" reflects the universal regard

for females in Asante mythology (meaning, it is a woman who gives birth to a man, it is a

woman who gives birth to a king)61. A male family leader of the Kalbeo people in Northern

Ghana may designate one of his only daughters to forgo marriage and have children at home

instead in order to carry on the family lineage. Similar to this, a wealthy lady without children

may retain other women as "wife" in order to have children. Both times, the women are treated

as "men," and they have the same rights to own property as other males in the neighbourhood.

2.1.11 Primogeniture Rule and the Nigerian Laws of Succession

It is a notable fact that succession, generally, is a kinship institution and kinship could be either

matrilineal or patrilineal; it stands as a natural dominant pattern in family organization in any

society. However, natural as practice of succession may seem, it nevertheless creates a

troublesome social environment as a source of conflicts. This is based on the fact that no scheme

of division has ever done full justice to all parties concerned and on the problem which arises

when the various laws which provide for succession conflict with each other62.

The concept of ‘legal pluralism’ exists in Nigeria; this is because Nigeria’s legal system consists

of received English laws, common law, statutory laws and customary law. The pluralism of

Nigeria’s legal system owes its existence to Nigeria’s colonial heritage; Nigeria was a British

colony before it gained its independence in 1960. After the independence, virtually all the

implemented laws and policies of the British colonialists got imported into Nigeria’s legal

system25.

The effect of this is that most societal affairs and activities, especially civil affairs are

simultaneously regulated by indigenous laws, statutory laws and English common law. For

example, the institution of marriage is governed not only by statutes, but also by customary laws
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and religious laws too. In fact, the pluralism of Nigeria’s legal system is most evidenced in the

practice of succession and inheritance. This practice is regulated not only by statutesbut also

by customary laws, Islamic laws and Received English laws. Pluralism might seem advantageous

in the sense that non liquet cases may be easily addressed, for example, inthe adjudication of

cases which are not provided for by laws enshrined in local statutes, received English laws

such as principles of common law and equity may be applied. However, it causes a

complex interplay between received English laws, statutes and customary laws which usually

results in serious conflict of law issues63.

Generally, in practice, the source of law which would apply in the devolution of the estate ofa

deceased depends largely on the type of marriage contracted during his lifetime and whether or

not he dies intestate or testate. Where he contracts a statutory marriage, statutory laws shallapply

in the devolution of property; where he contracts a customary marriage, customary laws shall

apply same as Islamic marriage. It is however important to point out that other issue such as

domicile, legitimacy, lexsitus and double-deck marriage usually arise, thereby, resulting in

conflict of laws64.

2.1.12 Statutory Laws of Succession

Succession under statutes could be testate or intestate. The main legislations governing testate

succession are the Wills Act of 1837 (a statute of general application) and the Wills Law of

various states while the legislation for intestate succession is the Administration of Estate Laws

of various states.

 Testate Succession

As the name suggests, testate succession is succession based on a will or other testamentary

disposition. A testator with good disposition creates a will, a testamentary and revocable
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instrument, and witnesses it in accordance with the law. In it, he disposes of his property subject

to any legal restrictions.

In Nigeria, the laws regulating wills vary. States have distinct laws that are in effect. Wills

Legislation from the former Western Region is the relevant law in the majority of states formed

from the old Western Region65. While Oyo and Delta States have passed their own wills laws,

the other states that were formed from the old Western region have laws that are essentially

identical to the old ones with minor variations in state names and enacting bodies. By the

Applicable Laws Edict of 1972, Lagos State adopted the law that applied to wills in the old

Western Region. The English Wills Act of 1837 continues to be in force in various states in the

erstwhile Northern and Eastern Region of Nigeria. States in Kaduna and Abia each have a

separate wills law Kwara, Bauchi, Plateau, and Jigawa are other States from that have passed

their own wills legislation66.

Generally, since the dictates of a will is founded upon the voluntary wishes of the deceased,he

need not succumb to other laws, customs and beliefs; this is based on the principles of

testamentary freedom. The Wills Act of 1837 contains this notion and grants testators the

freedom to freely dispose of their property to anyone they like, even if they chose to ignore their

family members and dependents and donate all of their property to strangers67.

This principle is however, absent in the Wills Law of other states that do not apply the Wills Act.

The provision of the Wills Law prescribes customary and religious limitations in the creation of

a will. In the former Western Region, for example, section 3(1) of the Wills Law states that:

Subject to any Customary Law relating thereto, it shall be lawful for every person to demise,

bequeath, or dispose of, by his will executed in a manner hereinafter required, all real and

personal estate which he shall be entitled to, either in law or in equity, at the time of his death

and which if not so demised, bequeathed, and disposed of would descend to his successor at law,
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his ancestor's heir if he acquired the right by descent, or his executor or administrator.

Additionally, section 2 of the Kaduna Wills Law stipulates that it is legal for any person to leave

or dispose of all property to which he is entitled, either in legislation or equity, at the time of his

death, via a will that is made in conformity with the rules of this law. With the caveat that a

person whose will is exempt from this legislation if they were under Islamic Law at the time of

their death68.

The reason for this limitation is that complete testamentary freedom could upset some

established rules in Islamic laws and customary Laws. This reason recognized by Belgore

JSC in the case Lawal - Osula v. Lawal – Osula when he states: … Binis, like several other

tribes in Nigeria, have age-old customs and practises, some unique to them, others shared with

other races throughout the globe, that cannot be erased by law. Legislation prohibiting some of

these indigenous laws and practises would create severe chaos, making government and

compliance impossible. In light of these considerations, rather than completely abandoning a

centuries-old tradition, legislation is carefully designed to accommodate and govern the laws

and practises in issue66.

It was unclear how section 3(1) of the Wills Law of Western Nigeria functioned, whether it

eliminated all testamentary ability for those subject to customary law or only limited the types of

property that might be distributed in a will. In Idehen v. Idehen, the Supreme Court provided

clarity to this ambiguity. This issue concerns the primogeniture tradition of the Bini people. The

dead wrote a testament, in which he bequeathed to his oldest son the two homes he resided in

throughout his lifetime. The two homes were explicitly bequeathed to the son, therefore when the

son predeceased him, they were included in the remaining estate. However, these two homes

together comprised the "Igiogbe," which, according to Bini customary law, automatically passed

to the testator's eldest surviving son after the testator's second burial rituals, to the exclusion of
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all his other children. Because the will conflicts with Bini customary law, the eldest surviving

son of the testator and a few other children filed a lawsuit to have the will declared void69.

The trial court determined that the petitioner was, in fact, entitled to inherit the two homes that

make up the "Igiogbe" as the eldest surviving son under Bini customary law. The court

accordingly declared the portion of the will that left the residences to the dead oldest son to be

invalid, while upholding the validity of the remainder of the will. The plaintiff's claim to the two

residences was affirmed by the Court of Appeal, but the whole will was found invalid for the

same reason: invalid dispositions. The Supreme Court, however, ruled on further appeal that

section 3(1) of the Old Bendel State Wills Law only related to the subject of a demise, i.e., it

only restricted the property that could be passed under a will, and that it was not intended to

remove a testator's testamentary capacity, or his ability to make a will. Therefore, the Court of

Appeal's decision was overturned, and the trial court's decision was reinstated70.

In fact, the common law restriction is so rigid that a testator cannot choose to leave anything out

of his will, and this is acknowledged by the courts. Lawal-Osula v. Lawal-Osula included a

testator who included the following statement in his will: I declare that I make the above devise

and bequest when I am completely sane and healthy. It is my wish that this will not be changed

or modified by anybody. It is my intention that this will not be affected by Beninese law or

tradition in any way. Despite this assertion, the Supreme Court ruled that the testator's devise of

his "Igiogbe" to anyone other than his oldest son—who was subject to Bini customary law—was

void. Similar to this, it was determined in Uwaifo v. Uwaifo that a father's testamentary desires

are superseded by the Bini "Igiogbe" tradition, which grants the oldest son the right to inherit the

family house71.

The implication of this is that the rule of primogeniture, although, a customary rule with no

express statutory authority providing for its application has, nevertheless, wormed its way into
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domestic legislations as to become part of the statutory rule of succession and itsapplication is

indirectly sanctioned by both statutes and judiciary.

 Intestate Succession

When a person dies intestate, he dies without leaving behind any form of testament as to the

disposition of his estate. There is no uniformity in the intestacy laws of Nigeria. When a subject

of statutory law passes away intestate, local enactments governing the administration of estates

take precedence over customary law. In the absence of any local legislation, applicable English

common law rules. Generally speaking, the law that applies in intestate cases is as follows36:

a) The lexsitus, or local law, of the location where the property is located, governs

immovable property. If customary law is not applicable and the immovable property is

located in Lagos, Ogun, Oyo, Ondo, or ancient Bendel state, the Administration of

Estates Law of 1959 applies. English common law is applicable if the immovable

property is located in one of the northern or eastern states, as stated in Cole v. Cole.

b) The law of the deceased person's residence in effect at the time of death applies to

movable property. 167 Regardless of where the property is located, the Administration

of Estates Law, as revised by states, applies if the intestate passed away domiciled in

Lagos, Ogun, Oyo, Ondo, or ancient Bendel state. When a person who is domiciled in

one of the northern or eastern states passes away, the law of that state is applicable to

any moveable property, regardless of where it is located.

The applicable common law rule is that where a person who contracted a Christian marriage dies

intestate, that Christian marriage shall totally exclude the application of customary intestacy law

and his widow and issues shall be deemed the heirs apparent. This principle was established in
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the case of Cole v. Cole. In this instance, Mr. Cole, a native of Lagos who spent the most of his

life there and passed away there, married Mary Cole in Sierra Leone while he was still alive, and

the couple bore Alfred Cole. 1897 saw Cole's death. In an effort to be recognised as the rightful

successor of his deceased brother under customary law, his brother, A.B. Cole, filed a lawsuit.

The widow Mary Cole opposed him and argued that English law governing the division of

intestate personal estate should apply to the inheritance to the Cole wealth. The widow and her

son had the right to the inheritance under English Common law, instead of the brother. The court

determined that Cole had changed the way his inheritance was divided from customary law to

the English system by entering into a Christian marriage4.

The rule of devolution under the Administration of Estates Laws is based on English Law and

section 49(1) Administration of Estates Law of 1959 states: A surviving spouse receives the dead

person's personal belongings. If a dead individual leaves behind a living spouse but no children,

parents, or blood siblings, the surviving spouse gets everything. The wife's interest, however,

fails upon her death or remarriage and passes to the intestate's siblings in equal parts when the

surviving spouse is the wife and the intestate is survived by siblings. Unsurprisingly, it is

obvious that the provision of this section runs counter to the main norms of customary law of

succession in which the oldest son is favoured to other siblings and the surviving spouse, if it is

the woman, is often disinherited. Despite anything to the contrary hereof, any real property

whose succession cannot by customary law be realised by testamentary disposition must descend

in accordance with customary law, according to Section 49(5) (b) of the Administration of

Estates Law of 1959. This provision has the same effect as that section 3(1) of the Wills Law of

the former Western Region, thereby, indirectly endorsing the application of the customary rule

of primogeniture.
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2.2 Theoretical Framework

In this study, looking at in the principles of primogeniture both in customary law and common

law, our theoretical base will stress the Functionalist perspective, Distributive Justice Theory as

well as The Equity Theory as a means of explaining the concept.

2.2.1 Functionalism Theory

Functionalism focuses primarily on the function of cultural components in upholding the social

order as a whole. It emphasises what preserves the system rather than what modifies it. However,

functionalists have made a unique addition to our knowledge of social change, as Talcott

Parsons' work reveals. Society is in an equilibrium which is described equilibrium as the

tendency of society to a condition of stability or balance. Parsons would see civic unrest or even

protracted labour strikes as transient changes to the status quo rather than fundamental changes

to the social order of a society. His equilibrium model thus predicts that if changes are made in

one area of a society, adjustments must also be made in other areas72. A society's balance will be

in danger and under stress if this doesn't happen. One may thus draw the conclusion from the

explanation above that the standardisation of social practises or cultural artefacts serves the

needs of the whole social or cultural system. Second, the continuous presence of these social and

cultural components serves to sustain societal balance and stability. Last but not least, although

emphasising the continuity of social life and minimising change, the functionalist approach sees

change as important to preserve a society's balance73.

As such, functionalism theory seeks to understand the role of this rule in traditional African

societies, its functions in maintaining social order. Proponent of this idea may argue that the rule

serves the function of preserving family and community cohesion in Nigeria and South Africa.
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However, critics may argue that the rule is outdated an inconsistent with the principle of equality

and non-discrimination upheld buy international law.

2.2.2 Distributive Justice Theory

Rawl's idea of justice served as the basis for the distributive justice theory. The theory aims to

restructure economic relationships to create a reasonable distribution of rewards. It is a moral,

intellectual, and political goal. The goal of distributive justice is to establish and maintain an

equitable division of responsibilities within society. Benefits and costs are thus assigned to

society's members in a fair way in order to sustain justice, which implies distributive justice is

reflected in how products are allocated to society's members74. Distributive justice is considered

as fairness in relation to choices and resource allocation in the context of organisational justice.

Results or resources may be given away in both concrete (like money) and intangible (like praise)

ways. As a result, distributive justice is said to be implemented more when results are regarded

as being equal.

Additionally, distributive justice builds a link between the past, which was marked by inequality,

racial segregation, and marginalisation, and the future, which will be marked by respect for

human dignity, social justice, and equal opportunity for all people, regardless of their race,

gender, or skin colour. For instance, research revealed that distributive justice has an impact on

people's performance. As a result, performance is increased inside any company when

distribution is fair. Employees are more inclined to participate in high-performance activities to

advance an organisation if actions and choices are seen as purely workplace-related, for instance.

However, workers are more inclined to leave an organisation when they believe there is an unjust

distribution of wealth75.
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Distributive Justice however could be used in assessing the fairness of the primogeniture rules of

inheritance practices in Nigeria and South Africa. Since the concept borders around fairness in

distribution of resources in the Society.

2.2.3 The Equity Theory

The word "equity" has both a wide-ranging public connotation and a specific technical one.

Equity is sometimes equated with natural justice or morality; however, this definition is not

entirely accurate since many of the ideas covered by natural justice are often left to the dictates

of the general public or to each person's conscience. The English legal system's use of equity

may be an effort to address a challenge that faced the legal systems of the seventeenth century.

Equity has been characterised as a moral virtue that qualifies, moderates, and reforms the rigour,

hardness, and edge of the law and is a universal truth; it also aids the law when it is deficient and

weak in the Constitution (which is the life of the law) and protects the law against cunning

evasions, delusions, and new captions, manufactured and designed to avoid and fool the common

law. Therefore, equity neither creates nor abolishes the law; rather, it supports it76.

In an effort to define equity, we may say that equity is a component of natural justice. At

common law, it was historically believed that because a wife's personality was fused with her

husband's during marriage, she was unable to acquire property on her own. Whether the woman

obtained property before or after the marriage, the husband had considerable rights over it under

common law, including the right to rentals and profits from it. The sole caveat was that the

husband needs his wife's permission before selling her real estate in exchange for an estate larger

than his own.

However, equity made some changes to this common law. First, the rule that equity follows the

law, if a transfer by the wife to a person other than a purchaser without notice is done while the
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marriage is still in existence, equity protects the husband's interest and sets it aside. The woman

was granted a right by equity, which obliges the husband to provide his wife and children a

portion of the property that he would have otherwise been free to dispose of. Thirdly, equity

created the separate estate concept, which permits the woman who purchased the property to

exclusively own and utilise it, excluding the husband and his creditors. The Married Women's

Property Act of 1882 and in 1935 both reaffirmed the equity on distinct estate theory. Thus, a

more inclusive clause was enacted, allowing married women and women in general to possess

property in the same manner as males. There was only an exemption in cases when alimony had

to be paid77.

A person is motivated by what they believe to be fair in comparison to others. The degree to

which a person feels treated fairly in social interactions might have an impact on their motivation.

People want to be appropriately paid for their effort which implies that they want their input to

be equivalent to the results of those inputs. As a result, a person's motivation, attitudes, and

actions may be influenced by their opinions about what is fair and what is unjust

In the context of primogenitures rule in relationship with International Human right law in

Nigeria and South Africa has been a topic of debate, with the rule being criticized for its

discriminatory nature. Equity theory can be applied to access the fairness of the rules inheritance

practices.

2.3 Review of Empirical Studies

The first child, usually the first son, inherits the whole family estate under the principle of

primogeniture. Partition, or an equal-sharing rule, is an alternative to primogeniture, although

other flexible arrangements are also possible. Unigeniture, which may take the form of

ultimogeniture when the intended heir is the youngest child, is a variation of primogeniture.
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Primogeniture first appeared in Europe in the thirteenth century as a response to population

pressure and land fragmentation, and it continued to develop into the eighteenth century despite

variations in regional rules and real traditions. It was most prevalent among the feudal nobles,

whose legal system of entails, which prevented alienation and hence required the firstborn to

pass the estate to the following generation's firstborn, governed the succession of land78.

Younger boys were often excluded with financial compensation as part of the deal, while

dowries were given to girls.

Primogeniture had become prevalent in England and Scandinavia by the sixteenth century.

Primogeniture predominated in the South and Walloon regions of France, whereas partition

predominated in the West (however, even where the law did not allow entails, in actual practise

the first son was still privileged). To limit the influence of the nobility in Russia, the tsars'

absolutist policies enforced division. In Germany, division was the norm throughout the Middle

Ages, although primogeniture later gained traction. Castile used a similar strategy. Trade-

oriented Italy in the fourteenth century accepted division, but entails and primogeniture were

introduced during the Spanish era and expanded when the nation's economy shifted to one based

mostly on agriculture10.

Primogeniture was used by social classes other than the aristocracy more often when land made

up a significant amount of income. Primogeniture was used by German peasants in areas with

vast land holdings, but in the British Midlands only repeatable resources like fishing and forestry

were subject to division. Primogeniture was a widespread practise among the nobility in England,

and by the nineteenth century, it had been embraced even by the middle classes. Primogeniture

was used outside of Europe in largely agrarian Japan and the southern colonies of pre-civil war

America, whereas partition predominated in sub-Saharan African and nomadic Islamic

communities79,80.
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The French Revolution did away with obligations. Primogeniture was abolished in the majority

of European nations throughout the nineteenth century as a result of the Napoleonic code. Even

while parental discretion still exists in certain legal frameworks and in actuality, equitable

sharing is the norm nowadays. Eminent political and social scholars disagreed on primogeniture.

It was understood that maintaining landed estates intact served to sustain their authority and

security. Primogeniture was blamed for the potential to consolidate power and wealth in the

hands of the aristocracy and for associating social mobility and equality with division58. The

distribution of land over primogeniture was seen as a bourgeois achievement by the Marxist

worldview.

Primogeniture's growth and fall has been attempted to be explained by a number of hypotheses.

Primogeniture emerged as an effective method of wealth transfer as a result of the notion of

growing returns to scale, which presupposes indivisibility. Increasing returns may occur in a

variety of situations. Indivisibility arose from the necessity for political authority in mediaeval

Europe, when feudal lords were given landed estates in exchange for military service and the

local administration of justice81. The plantation system in the pre-civil War American South

demonstrated financially growing returns in agricultural techniques. Overall, the indivisibility

defence holds true wherever land is the dominant source of income, which explains why

primogeniture declines when an economy shifts toward industrialization82. An anthropological

variation places emphasis on the need to perpetuate a lineal succession as a source of

indivisibility; as a result, couples have only one child to reduce the likelihood of extinction83.

Primogeniture had many major social, political, and economic effects, including preserving

aristocratic rule, preventing property fragmentation, increasing income disparity, delaying the

emergence of a land market, and slowing population growth (by discouraging younger offspring

from marrying). The younger children who were disinherited are seen to have had a significant
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economic impact on the middle class during the early stages of capitalism's development and to

have symbolised revolutionary potential in politics as the world moved toward democracy84,85.

Concern for females' inheritance and property rights as a crucial tenet of social justice and

equality is widely acknowledged on a global scale. Regionally, the prohibition on discrimination

on the basis of gender is included in article 66 of the Protocol to the African Charter on Human

and Peoples' Rights. All state parties are obligated under Article 18 of the African Charter to end

gender discrimination and safeguard children's and women's rights. Consequently, the maximum

possible enjoyment of women's human rights will be made possible by state parties' fulfilment of

the requirements86,87.

Article 2 of the convention, which instructs state parties to use the proper institutional, legal, and

other measures to eliminate all kinds of discrimination against women, is one of its most

important provisions. The elimination of gender discrimination is an issue. Importantly, it seems

that article 2 protects the rights of widows (1). (b). Article 2(2), which calls for an end to

detrimental cultural and customary practises that support prejudice and discrimination, seems to

be repeating the same message. The right to dignity is included in Article 3 and is seen to be an

inalienable right shared by both men and women. The clause stipulates that this right must be

acknowledged and safeguarded. Additionally, the article exhorts all state parties to take the

proper steps to safeguard women's rights, including shielding them from all types of abuse and

upholding their dignity. Article 4 deals with the rights to life, integrity, and security of the person

in a similar manner. As a result, every woman has the same rights to life, integrity, and personal

safety as every male. Article 7 states that the government must pass legislation to guarantee that

men and women have equal legal rights in the event of a divorce, separation, or annulment of a

marriage. Equal legal protection and access to justice are likewise covered under Article 8. It

conveys the idea that women and men should have equal rights and protection under the law88.
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The fact that the first eight articles of the Protocol made provisions that seemed to specifically

address different categories of women, like widows, divorcees, or women who are no longer

married, and insisted that these groups of women should enjoy the same access to legal

frameworks and respect as men, is significant and refreshing. Widows shall not be refused

custody of their children stated as Article 20 of the Constitution, which also emphasises how

widows "are exposed to all forms of insulting and degrading behaviour as a consequence of their

condition as widows." Levirate weddings, which are common in many African countries and

compel widows to wed, are also criticised in the piece89. The issue of widows not inheriting their

husbands' property is brought up in Article 21(1). A widow ought to be qualified for an equitable

portion of the estate left by her husband. Widows are entitled to remain in the marital residence.

If she gets remarried and the house is hers or one she inherited, she will keep this privilege.

The Protocol to the African Charter is silent on how women in non-marital relationships and

female offspring are to be treated when it comes to property succession. Discrimination based on

sex is specifically mentioned as a breach of human rights in the fundamental human rights

instruments, such as the Universal Declaration of Human Rights and the United Nations Charter.

The Covenants on Civil and Political Rights and on Economic, Social, and Cultural Rights, both

of which were ratified by the United Nations General Assembly in 1966, also make reference to

this concept90.

The first generation of rights emphasises freedom of speech and guards against arbitrary

government arrest and torture for all citizens, including women. However, it falls short in

addressing some concerns, such as the pervasive forms of physical and psychological abuse

against women that are perpetrated by family members and non-state actors and have the

potential to kill many women. Violence sometimes has a connection to conflicts about property.

It gives the appearance that the worldwide "building of civil and political rights...obscures the
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most constant damage done to women" since the first generation of rights failed to acknowledge

this91.

The second generation of rights, however, focuses on social, economic, and cultural rights. In

general, it takes into account factors such as how women are treated within the family, their

socioeconomic standing, and cultural influences that influence, define, and constrain their lives.

The second generation of rights disregards women's unpaid employment when it comes to

economic rights. Furthermore, "the special economic circumstances of women, in many

instances, their economic dependency on others, notably in marriage, was not taken into

consideration92”.

The right to cultural self-determination is also a part of the third generation of rights. Individual

rights are subordinated in favour of communal or group rights. This bundle of rights may put

women in risk because "the prevalence of group rights over individual rights is likely to make

women's subjugation within collectives more difficult to oppose." This is troubling since cultural

self-determination has often been used to defend anti-women traditional cultural practises and is

not susceptible to judicial examination because it is a private concern. Women are not

acknowledged as a category to which self-determination would apply, on the other hand93.

By emphasising discrimination as the principal cause in the majority of cases of human rights

breaches against women, the Convention on the Elimination of All Forms of Discrimination

Against Women (CEDAW) was created to remedy gaps in existing international law. The

Convention states that discrimination might be either explicit or implicit. As stated in the

Convention on the Elimination of All Forms of Discrimination Against Women, discrimination

is defined as "any distinction, exclusion, or restriction based on sex that has the effect or purpose

of hindering or negating the recognition, enjoyment, or exercise of human rights and
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fundamental freedoms by women, regardless of marital status, on the basis of equality of men

and women, in the political, economic, social, cultural, civic, or any other field94.

The CEDAW aims to eliminate sex-based structural obstacles that lead to discrimination against

women by recognising discrimination as both explicit and implicit. Even though this

international agreement went into force in September 1981, egregious breaches of women's

human rights seem to be continuing. The problem is made worse by the fact that many women

are unaware of their legal rights, much alone the systems in place to stop such abuses. It was

required to add an optional protocol to the convention in order to address the issues the situation

created. The Optional Protocol to CEDAW was approved by the United Nations Commission on

the Status of Women on March 11, 1999. Women from the signatory nations may utilise the

CEDAW and the Protocol to file a complaint with the CEDAW Committee when local remedies

are unsuccessful95. The Optional Protocol also includes a method for conducting inquiries. This

shows that the CEDAW Committee has the authority to look into grave and persistent violations

of women's human rights in signatory nations. This approach is in addition to the regular reports

that each member nation submits to the Committee. Non-governmental organisations (NGOs) are

also permitted to submit "shadow reports." This might either accept or reject the state parties'

proposal. The Committee delivers its conclusions and suggestions in areas where one nation may

be violating the Covenant by combining these three methods. It is clear from this that the

techniques work. This is due to the fact that each nation report that is submitted to the Committee

separately will be supplemented by the Committee's recommendations and final remarks.

Additionally, it gives women immediate access to CEDAW96.

Other international organisations established by the UN for the promotion of women's rights,

besides CEDAW and the Optional Protocol, also play significant roles by advancing women's

concerns throughout the UN system. These include the International Research and Training
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Institute for the Advancement of Women, the United Nations Development Fund for Women,

and the Commission on the Status of Women (CSW) (INSTRAW). For instance, INSTRAW and

UNIFEM were established as a result of the Mexico City Conference (Declaration and World

Plan of Action for Implementation of the Objectives of International Women's Year). The two

institutes support operational and training initiatives related to women and development in

addition to providing the institutional foundation for research97.

The Commission on Human Rights' adoption of Resolution 2000/13, which addressed women's

equal ownership of, access to and management of land as well as their equal rights to own

property and sufficient housing, was undoubtedly one of the UN's finest achievements. Another

attempt was made on April 23, 2001, when the Commission on Human Rights passed Resolution

2001/34, which addressed women's equal access to property98,99. The resolution further urged the

Secretary General to support additional projects that would advance women's equal access to,

control over, and ownership of land as well as their equal right to appropriate housing and

property ownership. It allots funds for researching and analysing the effects of difficult and

dangerous circumstances, especially in relation to women's equal rights to own land, property,

and decent housing100,101.

The African Charter and the Protocols to CEDAW share many of the same fundamental

principles. It is evident that the latter relies on the standards and ideas of CEDAW, even if it may

not be accurate to say that it is a carbon replica of the former. The difference between the two

instruments is how they see women's rights in private areas. For instance, the African Charter

strives to impact and safeguard women's rights in private domains whereas CEDAW is silent on

the subject102. While CEDAW simply seeks to guarantee equality between husband and wife in

marriage, the Protocol to the African Charter believes that traditional marital customs must be

altered or changed. Therefore, the African Charter demands state parties "enact relevant national
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legal measures to assure that monogamy is advocated as the preferable form of marriage...," in

contrast to the CEDAW, which is quiet on polygamy. (Articles 6(c) and 7(c) of the African

Charter Protocol). As opposed to this, the CEDAW Protocol requires state parties to address "the

unique issues encountered by rural women."103

The majority of African women, according to current demographic predictions, reside in rural

regions. In Africa, 67% of the population resides in rural regions, compared to 33% who live in

urban areas. Estimated 30% of people in sub-Saharan Africa live in cities, while 70% reside in

rural regions. It is consequently remarkable that the Protocol to the African Charter, which

predates the Protocol to CEDAW, does not take into account this crucial component given that

the majority of gender-based violence and discrimination seem to take place in rural areas. When

the Protocol to the African Charter's provisions are combined with the CEDAW's worldwide

framework, this omission may be closed104.

2.4 Conceptual Model
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Figure 2.1: Conceptual Model

Source: The Researcher, 2023

The conceptual model above demonstrates the interconnection and interdependence of

primogeniture rule and international human right law in Nigeria, South Africa and United

Kingdom. The model displayed the position of the primogeniture rule (absolute, agnatic, agnatic-

cognatic and male-preference primogeniture rule) under international human rights law.

2.5 Summary of Gap in Literature Reviewed

The literature reviewed encompasses a comprehensive exploration of various aspects related to

primogeniture rule and its legal implications. Primogeniture Rule, the central focus of this study,

is examined from multiple dimensions. Its conceptual framework is established, encompassing

the core understanding of primogeniture rule and its significance in the context of succession.

The origins of this rule are explored, tracing its historical development through time. The review

also touches upon the positioning of the primogeniture rule within the realm of international

human rights law, shedding light on its legal implications.

The nature of the primogeniture rule is examined in detail, and various types of primogeniture

are discussed. These include absolute primogeniture, agnatic primogeniture, agnatic-cognatic

primogeniture, and male-preference primogeniture. Distinctions between male preference
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primogeniture and agnatic-cognatic primogeniture are elucidated, along with variations such as

uterine primogeniture and matrilineal primogeniture. Also, the literature delves into the rationale

behind the primogeniture rule, addressing the historical and cultural underpinnings that have

contributed to its establishment and persistence in various societies. The historical development

of the primogeniture rule is scrutinised, offering insights into how this principle has evolved over

time and influenced succession practices. Furthermore, the relationship between primogeniture

and the Nigerian Laws of Succession is explored, highlighting the role of primogeniture in

shaping legal norms in Nigeria. The study also examines statutory laws of succession, both in

testate and intestate scenarios, shedding light on how these legal frameworks interact with

primogeniture.

Theoretical frameworks, including functionalism theory, distributive justice theory, and equity

theory, are introduced to provide a deeper understanding of the philosophical and ethical aspects

of primogeniture rule. These theories offer lenses through which the implications of

primogeniture can be analysed from various angles. The literature review also addresses

empirical studies, that offer real-world data and insights that can inform the research's analysis

and findings. Overall, the reviewed literature serves as a comprehensive foundation for the

research, offering a multifaceted perspective on primogeniture rule, its historical context, legal

ramifications, and theoretical underpinnings. This groundwork sets the stage for the subsequent

analysis and examination of the specific cases of Nigeria, South Africa, and the United Kingdom

in relation to primogeniture and international human rights law.
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Chapter Three

Methodology

3.1 Research Design

The study opted for a qualitative approach. This study design is recommended for use in

qualitative research because it allows for investigation of the phenomena in its natural habitat by

https://doi.org/10.1371/journal.pone.0244811
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drawing on a wide range of secondary sources of information. In order to better comprehend

ideas, viewpoints, or experiences, qualitative researchers gather and examine information that

cannot be reduced to numbers (such as text, video, or audio). Participant observation and case

studies are two examples of qualitative research methodologies that provide a narrative,

descriptive account of a location or activity that may be utilised to get in-depth insights into an

issue or spark new research ideas1. Positive sociology is rejected by interpretative sociologists

who use these approaches.

3.2 Description of the Research Instruments

The study's data came from a variety of secondary sources. Information that has previously been

made public, such as that which appears in print media such as books, newspapers, magazines,

journals, and online resources, is known as secondary data. These resources for business studies

provide a plethora of data applicable to every area of study. Using the appropriate criteria while

selecting the secondary data to be included in the study is vital for boosting the validity and

reliability of the research2.

Date of publishing, author's qualifications, reliability of source, degree of debate, depth of

analysis, and impact on the development of the discipline are all important considerations.

Secondary data collection is covered more thoroughly in the Literature Review chapter. Saving

money, time, and energy are just a few of the many advantages of using secondary data

collection techniques. However, they do have a major negative that should not be ignored. In

particular, secondary research does not provide new (original) data to the existing body of

literature.
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3.3 Method of Data Collection

An extensive literature search was conducted as part of the study project. The library and the

internet were gold mines of information. Books, journals, conference papers, articles, magazines,

newspapers, and the internet were consulted for both published and unpublished data.

3.4 Method of Data Analysis

The outcomes of the investigation were dissected using the content analysis technique. To

determine the prevalence of certain terms, themes, or concepts in qualitative data, researchers use

a method called content analysis (i.e., text). Content analysis allows researchers to quantify and

analyse the frequency, relevance, and linkages of such key words, themes, or concepts. As an

example, researchers may analyse a news article's wording for signs of bias. Scholars may draw

inferences about the text's contents, author(s), intended audience, and even the text's cultural and

historical context3. The use of content analysis has the following advantages:

 It directly explores text-based communication.

 Both quantitative and qualitative analysis is possible.

 Throughout time offers insightful historical and cultural information.

 Enables proximity to the data.

 The text may be statistically examined in its coded form.

 Unobtrusive methods of interaction analysis.

 Gives information on intricate theories about how people think and speak.

 Is regarded as a reasonably "precise" research approach when used properly.

 Content analysis is a simple and affordable research technique.
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 It is most useful in combination with other research methods such as interviews,

observation, and the examination of historical records. It's possible that historical analysis

is useful, especially for discovering trends throughout time.
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Chapter Four

Results and Discussion of Findings

4.1 Articulation of the practice of the primogeniture rule in Nigeria, South Africa and

United Kingdom

The rule of primogeniture is one of such rules of succession whose application is usually

controversial and conflicting. The application of the rule and its present position in the Nigerian,

South African and English jurisprudences shall be examined below.

4.2 Presentation of Data

4.2.1 Research Questions

4.2.1.1 Practice of the Primogeniture Rule in Nigeria, South Africa and the United

Kingdom

1. Practice of the Primogeniture Rule in Nigeria

The concept of ‘legal pluralism’ exists in Nigeria; this is because Nigeria’s legal system

consists of received English laws, common law, statutory laws and customary law1. The

pluralism of Nigeria’s legal system owes its existence to Nigeria’s colonial heritage; Nigeria

was a British colony before it gained its independence in 1960. After the independence,

virtually all the implemented laws and policies of the British colonialists got imported into

Nigeria’s legal system2.

The effect of this is that most societal affairs and activities, especially civil affairs are

simultaneously regulated by indigenous laws, statutory laws and English common law. For

example, the institution of marriage is governed not only by statutes, but also by customary

laws and religious laws too. In fact, the pluralism of Nigeria’s legal system is most evidenced in

the practice of succession and inheritance. This practice is regulated not only by statutesbut
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also by customary laws, Islamic laws and Received English laws. Pluralism might seem

advantageous in the sense that non liquet cases may be easily addressed, for example, inthe

adjudication of cases which are not provided for by laws enshrined in local statutes, received

English laws such as principles of common law and equity may be applied. However,

it causes a complex interplay between received English laws, statutes and customary laws

which usually results in serious conflict of law issues3.

Generally, in practice, the source of law which would apply in the devolution of the estate of a

deceased depends largely on the type of marriage contracted during his lifetime and whetheror

not he dies intestate or testate. Where he contracts a statutory marriage, statutory laws shall

apply in the devolution of property; where he contracts a customary marriage, customary laws

shall apply same as Islamic marriage4. It is however important to point out that other issue such

as domicile, legitimacy, lexsitus, and double-deck marriage usually arise, thereby, resulting in

conflict of laws.

 Statutory Laws of Succession

Succession under statutes could be testate or intestate. The main legislations governing testate

succession are the Wills Act of 1837 (a statute of general application) and the Wills Law of

various states while the legislation for intestate succession is the Administration of Estate Laws

of various states.

i. Testate Succession

As the name suggests, testate succession is succession based on a will or other testamentary

disposition. A testator with competent decision-making capacity creates a will, which is a

testamentary and revocable instrument in which he disposes of his property subject to any legal

restrictions.
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In Nigeria, the laws regulating wills vary. States have distinct laws that are in effect. Wills

Legislation from the former Western Region is the relevant law in the majority of states formed

from the old Western Region6.

While Oyo and Delta States have passed their own wills laws, the other states that were formed

from the old Western region only made minor changes to the old law, such as the state's name

and the enacting authorities; by the Applicable Laws Edict of 1972, Lagos State adopted the law

that applied to wills in the old Western Region. The English Wills Act of 1837 continues to be in

force in various states in the erstwhile Northern and Eastern Region of Nigeria. States in Kaduna

and Abia each have a separate wills law. Kwara, Bauchi, Plateau, and Jigawa are other States

from that have passed their own wills legislation6. Generally, since the dictates of a will is

founded upon the voluntary wishes of the deceased, he need not succumb to other laws, customs

and beliefs; this is based on the principles of testamentary freedom. The Wills Act of 1837

contains this notion and grants testators the freedom to freely dispose of their property to anyone

they like, even if they chose to ignore their family members and dependents and donate all of

their property to strangers7.

This principle is however, absent in the Wills Law of other states that do not apply the Wills Act.

The provision of the Wills Law prescribes customary and religious limitations in the creation of

a will. The old Western Region's Wills Law, for example, provides as follows in section 3(1):

"Subject to any Customary Law pertaining thereto, it shall be legal for any person to demise,

bequeath or dispose of, by his will signed in the manner hereby required, all real and personal

assets which he will be entitled to, either in law or in equity, at the time of his death and which if

not so demised, bequeathed and disposed of would devolve upon the heir at law of him8.

Additionally, section 2 of the Kaduna Wills Law stipulates that it is legal for any person to leave

or dispose of all property to which he is entitled, either in legislation or equity, at the time of his
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death, via a will that is made in conformity with the rules of this law. With the caveat that a

person whose will is exempt from this legislation if they were under Islamic Law at the time of

their death.

The reason for this limitation is that complete testamentary freedom could upset some

established rules in Islamic laws and customary Laws. This reason recognised by Belgore JSC in

the case Lawal - Osula v. Lawal – Osula when he states: … The Binis, like several other tribes in

Nigeria, have long-standing customs and traditions, some unique to them and others shared with

other races throughout the globe. These customs and traditions cannot be abolished by simple

law. Banning some of these tribal laws and practises by legislation would cause major chaos that

would make adherence and rule of law impossible. In light of this, legislation is carefully written

to fit the laws and traditions in issue and to control their practise rather than completely

dismissing one that has been tried and established over generations9.

It was unclear how section 3(1) of the Wills Law of Western Nigeria functioned, whether it

eliminated all testamentary ability for those subject to customary law or only limited the types of

property that might be distributed in a will. In Idehen v. Idehen, the Supreme Court provided

clarity to this ambiguity. This issue concerns the primogeniture tradition of the Bini people. The

dead wrote a testament, in which he bequeathed to his oldest son the two homes he resided in

throughout his lifetime. The two homes were explicitly bequeathed to the son, therefore when the

son predeceased him, they were included in the remaining estate10. However, these two homes

together together comprised the "Igiogbe," which, according to Bini customary law,

automatically passed to the testator's eldest surviving son after the testator's second burial rituals,

to the exclusion of all his other children. Because the will conflicts with Bini customary law, the

eldest surviving son of the testator and a few other children filed a lawsuit to have the will

declared void11.
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The trial court determined that the petitioner was, in fact, entitled to inherit the two homes that

make up the "Igiogbe" as the eldest surviving son under Bini customary law. The court

accordingly declared the portion of the will that left the residences to the dead oldest son to be

invalid, while upholding the validity of the remainder of the will. The plaintiff's claim to the two

residences was affirmed by the Court of Appeal, but the whole will was found invalid for the

same reason: invalid dispositions. The Supreme Court, however, ruled on further appeal that

section 3(1) of the Old Bendel State Wills Law only related to the subject of a demise, i.e., it

only restricted the property that could be passed under a will, and that it was not intended to

remove a testator's testamentary capacity, or his ability to make a will. As a result, the trial

court's decision was reinstated and the Court of Appeal's decision was overturned12.

In fact, the common law restriction is so rigid that a testator cannot choose to leave anything out

of his will, and this is acknowledged by the courts. Lawal-Osula v. Lawal-Osula included a

testator who included the following statement in his will: I declare that I make the above devise

and bequest when I am completely sane and healthy. It is my wish that this will not be changed

or modified by anybody. It is my intention that this will not be affected by Beninese law or

tradition in any way. Despite this assertion, the Supreme Court ruled that the testator's devise of

his "Igiogbe" to anyone other than his oldest son—who was subject to Bini customary law—was

void. Similar to this, it was determined in Uwaifo v. Uwaifo that a father's testamentary desires

are superseded by the Bini "Igiogbe" tradition, which grants the oldest son the right to inherit the

family house. The implication of this is that the rule of primogeniture, although, a customary rule

with no express statutory authority providing for its application has, nevertheless, wormed its

way into domestic legislations as to become part of the statutory rule of succession and its

application is indirectly sanctioned by both statutes and judiciary13.
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ii. Intestate Succession

When a person dies intestate, he dies without leaving behind any form of testament as disposition

of his estate. The intestacy laws in Nigeria are not consistent. When a subject of statutory law

passes away intestate, local enactments governing the administration of estates take precedence

over customary law. In the absence of any local legislation, applicable English common law

rules. Generally speaking, the law that applies in intestate cases is as follows6:

a) The lexsitus, or local law, of the location where the property is located governs

immovable property. If customary law is not applicable and the immovable property is located in

Lagos, Ogun, Oyo, Ondo, or ancient Bendel state, the Administration of Estates Law of 1959

applies. English common law is applicable if the immovable property is located in one of the

northern or eastern states, as stated in Cole v. Cole.

b) The law of the deceased person's residence in effect at the time of death applies to

movable property. Regardless of where the property is located, the Administration of Estates

Law, as revised by states, applies if the intestate passed away domiciled in Lagos, Ogun, Oyo,

Ondo, or ancient Bendel state. When a person who is domiciled in one of the northern or eastern

states passes away, the law of that state is applicable to any moveable property, regardless of

where it is located.

When a person who entered into a Christian marriage passes away intestate, the common law

rule that applies is that the Christian marriage should completely preclude the application of

traditional intestacy law, and the decedent's widow and children shall be regarded as the heirs

apparent. In the Cole v. Cole case, this theory was established. In this instance, Mr. Cole, a

native of Lagos who spent the most of his life there and passed away there, married Mary Cole in

Sierra Leone while he was still alive, and the couple bore Alfred Cole. 1897 saw Cole's death. In

an effort to be recognised as the rightful successor of his deceased brother under customary law,
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his brother, A.B. Cole, filed a lawsuit. The widow Mary Cole opposed him and argued that

English law governing the division of intestate personal estate should apply to the inheritance to

the Cole wealth. The widow and her son had the right to the inheritance under English Common

law, instead of the brother.

The court determined that Cole had switched the division of his inheritance from customary law

to the English system by entering into a Christian marriage. A surviving spouse inherits a dead

person's personal belongings, according to section 49(1) of the Administration of Estates Laws

of 1959, which is based on English law. If a dead individual leaves behind a living spouse but no

children, parents, or blood siblings, the surviving spouse gets everything. However, if the

intestate is survived by siblings and the surviving spouse is the wife, the woman's interest will

fail upon her death or remarriage and will pass to the intestate's siblings in equal portions14.

Unsurprisingly, it is obvious that the provision of this section runs counter to the main norms of

customary law of succession, according to which the oldest son is favoured to other siblings and

the surviving spouse, if it is the woman, is often disinherited. However, notwithstanding

anything to the contrary in this section, real property that cannot pass by testamentary disposition

due to customary law must instead pass through customary law, according to Section 49(5) (b) of

the Administration of Estates Law of 1959. This clause has the same effect as section 3(1) of the

old Western Region's Wills Law, which indirectly supports the use of the primogeniture system.

 Customary Laws of Succession

Under customary law, the rules of succession are not uniform. The causes of this situation are

not implausible. In Nigeria, there are several ethnic groupings, each with unique traits, even

within a broader ethnic categorization. In certain regions of Nigeria, as among the Yoruba-

speaking ethnic groups in the southwest, succession is based on the idea of family property, but

among the Bini people in the current Edo State in the middle of Nigeria, the idea of male
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succession predominates with little changes. It is to be noted that the rule of primogeniture

does not necessarily exist within all ethnic groups15. For instance, the Yorubas, Igalas, Itsekiri

and Agbors do not practice the primogeniture customary rule of succession.

As it is not possible to examine the individual succession rules applicable in all ethnic groups,

selected groups shall be considered and they are the Igbo ethnic group, the Bini ethnic group

and the Kalabari ethnic group.

i. Igbo Customary Law of Succession

When a man dies intestate, his oldest son inherits his property under the Igbo traditional law of

succession, which is mostly patrilineal and controlled by the concept of primogeniture. As a

result, he takes over as the family patriarch and is granted the right to cultivate the estate or its

immediate environs, as well as any other unique assets that his father owned and used

throughout his lifetime, including the right to continue living in the family home. In effect, this

means he may live anywhere he likes, decide which of his brothers gets to move into their late

father's home, and divide up any construction lots among themselves as he sees fit. Even if he

receives all of his father's personal belongings, the oldest son acts as trustee-beneficiary of the

family's real estate on behalf of his brothers and himself after his death16. In other words, he has

the legal right to manage his father's properties and must do so for the sake of his siblings. This

is recognized by Okoro when he states: It is often said that the eldest son succeeds to his

father’s estate, but what is meant is that, as the head of the family, he succeeds to the estate not

exclusively, but for himself and his junior brothers.

In the case, of Uboma and ors v. Ibeneme and anor, it was held that among the Igbos, landis

inherited by all the sons of the deceased as family property and that the eldest son, as the new

head of the family, is only a ‘caretaker’ and the testimony of an expert witness who testified

that the oldest son could dispose of his father’s estate however he wished without his brothers’



87

consent was rejected.

Where a deceased is not survived by any male issue, the agnatic form of primogeniture

applies in that his estate is inherited by his surviving brother of full blood; failing a full brother,

the estate devolves on to the deceased father. However the CustomaryLaw Manual states that

exception to this may be found in some Igbo communities of Ezikwo, Anambraand Mbaitoli and

Ikeduru. This exception is explained by Okoro when he states: …the brothers of a deceased

man without male issue have a right of succession which takes precedence over that of the

brothers of the deceased’s father and in most societies, the full brothers have a claim prior to

that of their father. It is true that there are variations on this principle in some societies, but

these variations arise from the conflicting claims of fathers as against full brothers. In some

societies, the father has only a life interest which entitles him to make use of some of his

deceased son’s property, but the true successors are the full brothers of the deceased. In some

societies, the father has no right whatsoever17. Also, where a deceased is survived only by

daughters, the agnatic-cognatic formprimogeniture may apply to allow the daughter to inherit

movable properties such as economic plants. This, however, does not apply in every Igbo

community. Nezianya and Azika v. Okagbue and ors is an authority that the real property of a

man who dies intestate in Onitsha without a male issue does not devolve to his female

issue, but remains in thefamily as family property to the exclusion of a share by his female

issue. The female issue may however live in the house with the consent of her father’s family.

The agnatic-cognitc form of primogeniture also applies to the ‘Idegbe’ or ‘Nrachi’ custom

when a man passes away without a male heir, it is traditional for his daughter to stay unmarried

and raise her children in the family home. Until she gives birth, she is the legal owner of her

father's diminished estate, and her male offspring are the only ones who may inherit it under the

law of primogeniture.
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ii. Bini Customary Law of Succession

The Bini customary law of succession is also governed by primogeniture rule. Customarily, the

eldest son succeeds to the entirety of his father’s estate, most especially, the father’s dwelling

house referred to as ‘igiogbe’ and the eldest son’s sole right of inheriting his father’sdwelling

house cannot deviated from. Similarly, to the Igbo customary law of succession, the eldest son

assumes responsibilities for the upbringing and care of the household. Title to the intestate

estate passes to the eldest son by operation of law upon the conclusion of the funeral

ceremonies. The court held in the case of Ehigie v. Ehigie that one of the fundamental tenants of

Bini customary law of succession is that the eldest surviving male child of a deceased person

who performs all customary funeral rites at his father's burial succeeds to his deceased father as

heir and inherits his properties, with the exception of those that he gave away prior to his

death18. The right to inherit transfers to the next younger brother who conducts the usual funeral

rites if the last male child alive passes away without completing them for his father's burial. The

court added that where the deceased intestate left a lot of properties, the eldest male child who

performed the funeral ceremonies with substantial contribution by his brothers and sisters, at his

own discretion give such siblings some share of the intestate estate and this would constitute

gifts from him.

Thus, in the case of Osazuwa v. Osazuwa, where the prospective heir died without performing

the burial ceremonies of his deceased father, thereby, forfeiting his inheritance rights inter vivos,

and the plaintiff/daughter sought a declaration against her half-brother, the defendant, that she

was entitled to succeed to the estate in accordance with the decision taken at the family meeting,

the court held that the defendant who had performed the burial ceremony had become the sole

heir19.

Where this custom was brought before the court on grounds of its repugnancy to natural justice,
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equity and good conscience in the case of Ogamien v. Ogamien, it was held by the Supreme

Court that there was nothing wrong with the custom and that it can only be said that it is

unknown in some other highly civilised countries of the world.

iii. Kalabari Customary Law of Succession

Under this custom, intestate succession depends upon which of the two kinds of customary-

marriage was celebrated by the deceased during his lifetime and the two kinds are the big

marriage symbol (iya) and the small marriage symbol (igwa). Where he contracts the ‘iya’,

upon his death intestate, a variation of the agnatic form of primogeniture applies20. His estate

devolves on his sons in gradation, that is, the eldest son receives the largest share while the

youngest son receives the smallest share irrespective of the legitimacy of the sons. If the

deceased is not survived by any sons, his brothers of full blood inherit.

2. Practice of Primogeniture Rule in South African

The South African law of succession governs the distribution of an individual's inheritance

upon death and the ancillary issues that arise. It establishes who will get what from the dead

person's estate, and how much of it they will receive, as well as the various responsibilities and

rights that other parties (such as beneficiaries and creditors) have with respect to that estate.

If the deceased person had a valid will or other legal document containing testamentary

provisions, such as an antenuptial contract, then its terms would govern the distribution of

assets. If the deceased person did not leave a valid will or other document having testamentary

provisions, or if the will did not distribute all of the decedent's assets, then intestacy will arise.

If a person dies without a will, their property will be distributed to their heirs in accordance with

the Intestate Succession Act21.

Prior to 1994, the law of intestate succession in South Africa was regulated on a racial basis,

thereby, indirectly endorsing the recognition and applicability of the rule of primogeniture
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where a ‘Black’ dies intestate. So, since the rule of primogeniture applied only to the ‘Black’

population of South Africa, the law of succession which governed that race would be examined

in this section22.

 Testate Succession

A black person's ability to make a will in testate succession was restricted. Freedom of testation

was limited to certain types of property by virtue of section 23 of the Black Administration Act

which states:

1. Any woman with whom a black man lived in a customary union, or

any home (a customary marriage formed a "house"), will get all

moveable property belonging to him or accruing to them under black

law or custom upon his death, and shall be handled in accordance

with black law and custom;

2. Upon the death of a black person holding individual tenure on

quitrent terms over any property in a tribal settlement, the land must

pass to one male person in line with the tables of succession

specified in subsection (10);

3. Any other property owned by a black person, regardless of its kind,

may be transferred by will.

While customary law varies from community to community in terms of specifics, there are

certain fundamental rules governing succession:

a) People are not allowed to freely choose how and to whom their estates will pass.

b) Customary property, which mostly consists of land and cattle, is of interest to the

community and cannot be transferred by will.
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Additionally, there are distinctions between succession in a polygamous family and a

monogamous household. Studies also demonstrate that the "official" and "living" forms of

customary law vary from one another.

 Intestate Succession

A black person’s intestate estate was distributed by either customary law or in accordance

with the Regulations promulgated under the Black Administration Act. In the absence of a will, if

there was any property whose devolution section 23 of the Black Administration Act did not

provide for, such property had to devolve in accordance with Section 2 of the Regulation which

gave legislative recognition to the rule of primogeniture. Accordingly, the order of customary

succession was based on three principles:

a) A family is a cultural construct in which the individuals' material needs are secondary to

those of the whole

b) Primogeniture

c) The paternal male lineage.

These statutory and customary laws, however, led to debate concerning the apparent conflict

between equality and culture when they were challenged judicially due to their racists and

gender discriminatory provisions. The hallmark cases in this regard include:

I. Mthembu v. Letsela

The question before the court in this case was whether the customary rule of succession

(primogeniture) unfairly discriminated between persons on the grounds of sex or gender and

whether it was in conflict with the concept of equality. The petitioner was a legally married adult

Zulu lady whose husband had passed away. When her spouse was murdered, he passed away

without leaving a will. The deceased owner of the leasehold title to the home in which the
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petitioner and their daughter resided. The first respondent, the decedent's father, asserted that the

property rightfully belonged to him under section 23 of the Black Administration Act.

The applicant brought an application for an order declaring the customary law rule of

primogeniture, which generally excludes African women from intestate succession, regulation2

of the Regulations for the Administration and Distribution of the Estates of Deceased Blacks and

Section 23 of the Black Administration Act, to be invalid on grounds of being inconsistent with

section 8 of the Constitution of the Republic of South Africa which prohibited unfair

discrimination.

In dismissing the applicant’s petition, Roux J. justified the primogeniture rule by stating that: If

one accepts the need to provide nourishment, maintenance, and shelter as an essential

consequence of the primogeniture system... I find it difficult to reconcile this kind of gender

distinction with the idea of unjust discrimination as defined in Section 8 of the interim

Constitution... Given the Constitution's explicit recognition of customary law as an alternative

system to common law... and the choice afforded to individuals to select this system to manage

their relationships (as implied by section 31). I cannot accept the argument that the succession

rule is inherently incompatible with Section 8, nor is it opposed to public interest or natural

justice.

It was appealed in Mthembu v. Letsela and others. The main judge, Mynhardt J., did not provide

a fundamentally different ruling. He predicated his decision to reject the applicant's appeal

solely on principles of customary law. According to his view, Parliament should be responsible

for shaping the customary law principles of succession.

II. Shilubana and Others v. Nwamitwa

This was the first case to come before the South African Constitutional Court with regards to
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traditional title and primogeniture and the question before the court was whether the application

of the primogeniture rule to succession to traditional leadership amounted to gender

discrimination. In overturning the primogeniture rule, the final Appellate Court recognised that

traditional authority had the authority to consider the Constitution when determining matters of

traditional leadership and that the Royal family's appointment of Ms. Shilubana, the female

applicant, as Hosi of the Valoyi tribe amounted to a development of African customary law.

The Court determined that Sidwell Nwamitwa, the male respondent, had no legitimate claim to

the Valoyi chieftainship. At most, he assumed that as Hosi Richard's eldest male child, he

would be his father's heir. It was also shown that the Valoyi community's historical practise

does not guarantee that Sidwell Nwamitwa's expectation would be met. The Valoyi's present

customs and traditions indicate to a genuine legal shift that resulted in or culminated in Ms.

Shilubana's ascension to the chieftainship. Sidwell Nwamitwa could not be selected or installed

as chief as a result of this changed status and current Valoyi customary law.

III. Bhe and Others v. Magistrate, Khayelitsha, and Others (Commission for Gender Equality

as Amicus Curiae; Shibi v. Sithole and Others; South African Human Rights

Commission and Another v. President of the Republic of South Africa and Another).

The cases challenged the constitutionality of several pieces of legislation, including the rule of

male primogeniture under African customary law of succession, Section 23 of the Black

Administration Act of 1927 and its implementing regulations, and Section 1(4)(b) of the Intestate

Succession Act of 1987. Following the upholding of the challenges, the Constitutional Court

abolished the challenged rules and regulations and established a new temporary framework to

govern intestate succession for black estates.

An opposing opinion was written by Ngcobo J. He agreed with the majority that the Intestate

Succession Act's section 1(4)(b) and the Black Administration Act's section 23 violated people's
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rights to equality and dignity. As a man, he also believed that male primogeniture was unfair to

females. Primogeniture, he argues, does not unfairly favour older siblings over younger ones

since one of the rule's primary purposes is to determine who will assume the responsibilities of

the deceased head of the family.

In addition, he argued that the Constitution mandates that the courts advance indigenous law to

make it consistent with the rights guaranteed by the Bill of Rights, most notably the right to

equality. Rather than eliminating the concept of primogeniture, he thought it should be refined

such that it is compatible with the right to equality, for as by allowing women to succeed to the

deceased as well.

3. Practice of Primogeniture Rule in United Kingdom

The primogeniture rule is historically significant to the laws of succession of the United

Kingdom. It forms a large part of the law which governs the succession to its monarchical

thrones. Although the rule was historically applicable in the intestate devolution of real property

during the feudalistic period, it is of no significance today as its applicability in this aspect was

abolished in the year 1926 upon the enactment of the Administration of Estate Act of 1925.

Prior to the enactment of this Act and Statute of Wills of 1540, a will could only control the

devolution of personal property and all real property passed to the eldest male son by operation

of the law and in the absence of a will, all property devolved solely on the first son by operation

of the law23. The rules that govern intestacy are now provided for in the Administration of

Estate Act and the Inheritance (Provision for Family Dependants) Act 1975.

 Primogeniture and Feudalism

During the Middle Ages, Europe was mostly an agricultural economy dominated by a feudal

elite centered on land. This agricultural foundation of European political order may be traced

back to the establishment of feudalism at the turn of the first millennium. Feudalism was
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comprised of the following arrangements. First and foremost, feudal lords were handed revenue

from large estates by monarchs in exchange for military service and local administration of

justice. The indivisibility of estates was critical to generating adequate revenue and was enforced

by a legal system. The form of maintenance expenditures changed with time, but they remained

relatively high. Initially, military expenditures predominated, but the costs of running a court and

maintaining a high quality of life for prestige purposes grew more significant later on24.

Another important feature of feudalism was the imposition of feudal rights on peasants in the

form of various services and dues. Despite the fact that agricultural interactions were sometimes

antagonistic, the feudal system was successful in creating a secure and stable environment for

peasants. The landlord-peasant relationship developed through time in terms of organizational

structure. Another consideration is class structure. The feudal society had a class structure

centered on the division between lords and peasants, with the nobility officially engaged in the

exercise of exclusive political authority25.

The first resistance to this kind of aristocratic rule, predictably, came from affluent merchants

desiring liberation from feudal control over society. The function of a newly constituted

socioeconomic group was established by the bourgeois revolutions in England and France,

paving the path for democratic capitalism to triumph against agricultural elitism26.

Primogeniture arose about the 13th century as a response to increased population pressure, and

it extended across Europe until the 17th century. Despite considerable regional differences, it

remained the norm among the aristocracy for generations, especially wherever land comprised a

major share of wealth, due to the necessity to maintain huge estates intact27.

 Primogeniture and Succession to the British Throne

In the United Kingdom, the monarchy is passed down via families. When a king dies or

abdicates, the next in line to the throne is determined by the order of succession under a
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hereditary monarchy. When a monarch's position becomes vacant, the rules established by law or

custom that determine the line of succession are used to determine which member of the

monarch's immediate family or other eligible individual has the highest claim to the throne.

There are many factors that go into deciding who will succeed to the British monarchy, including

bloodline, gender (for those born before October 2011), legitimacy, and religion. Generally

speaking, the Crown passes to the sovereign's offspring or, in the event of childlessness, the next

closest collateral heir. The Bill of Rights (1689) and the Act of Settlement (1701) both supported

the male-preference system of primogeniture until the Succession to the Crown Act of 2013 was

passed. It ensured that only male agnates could ascend to the throne. Electress Sophia of

Hanover and the "heirs of her body" were given the right to succeed to the throne of England in

the Act of Settlement 1701, with "heirs of her body" being interpreted as implying male-

preference primogeniture under English common law28.

The terms of the 2011 Perth Agreement, the Succession to the Crown Act of 2013 made

changes to the rules governing the succession to the British crown. For children born into the

line of succession after 28 October 2011, the legislation changed male-preference

primogeniture to absolute primogeniture, meaning the oldest child, regardless of sex, would

take precedence over younger siblings. In addition, the legislation abolished the need for

anybody beyond the immediate top six in line to the throne to obtain the Sovereign's assent to

marry, ending the historical exclusion of a person who married a Roman Catholic from the line

of succession. On March 26, 2015, it entered into effect with the Perth Agreement's enactment

in the domestic legislation of the other Commonwealth realms29.

4.2.1.2 Position of Primogeniture Rule under International Human Rights Law

 International Human Rights Law

The corpus of international legislation designed to advance and defend human rights at the
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national, regional, and international levels is referred to as international human rights law.

Treaties, agreements between nations and customary international law make up the majority of

the duties that governments are required to uphold24. The rules of human right are unique in the

sense that possess ‘ergaomnes’ and ‘juscogens’ qualities. They are binding on all states of the

world and its individuals as an obligation whether or not domestically recognized and no

derogation or commission of acts contrary to these rules of human rights are permitted30. This

law is represented in instruments called ‘bills of rights’. These bills of rights include:

i. The Universal Declaration of Human Rights

ii. The International Covenant on Civil and Political Rights

iii. The International Covenant on Economic, Social and Cultural Rights

iv. The African Charter on Human and Peoples’ Right (within an African context).

Human rights, on the other hand, are inalienable rights, moral principles and norms

that describe certain standards of human behaviour and regularly protected as legal rights in

municipal and international law. Although it is a generally assumed that the norms of

human rights are of Western heritage, it is however erroneous to conclude that the norms of

humanright were foreign to indigenous African communities before the advent of Western

influences. Human rights are not a new morality just developing incontemporary society. The

history of human right is one of antiquity. It is inherent in every man and it arises from the very

nature as a social animal31. This does not, however, change the fact that the prevalent universally

recognized norms of human rights are heavily infused with Western influences; beliefs and

cultures which inadvertently make it conflict with African customary rules and beliefs.
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 International Human Rights Law on Primogeniture

There is no express or specific provision for the rule of primogeniture under international law.

Any connection between the rule and international human rights law is implied and stems from

the fact that the rule is largely a customary rule whose practice is challenged judicially on the

ground that it is inconsistent with human right norms of equality and freedom from

discrimination32.

a. Indigenous Customs and Human Rights

African jurisprudences have the greatest degree of recognition of customary law, both in terms of

the number of nations that have relevant rules and the range of customary law topics that are

addressed. In relation to human right provisions, most of these jurisprudences have no applicable

legislation that would suffice should any conflict arise between customary laws and human rights

law. In this instance, resolution is usually left to the interpretation and discretion of the court33.

That human rights law and customary law have a thorny connection is nothing new in the legal

realm. In spite of the fact that they are both recognised by the law, the two seldom get along

since they have fundamentally different beliefs. Customary law has its own distinct

characteristics, despite its foundation in ethnicity. There are aspects of it that go against basic

human rights. Among these are the following: human rights are supposedly universal, but

customary law is incomplete; customary law stresses familial rights and the responsibilities of

people to their communities, whereas human rights are seen as individualistic in

character; Human rights laws are based on the idea that women's rights under international

agreements are universal principles that all nations must uphold and that the defence of the

family as a social structure should not be used as an excuse to limit the personal freedoms of

family members34.

Another reason for the conflict between these laws is the occasional reluctance of the judiciary
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to judge customary rules by Western standards. As observed by B.A. Rwezaura, the ideological

basis for the conflict between customary law and human rights is the idea that efforts to alter

customary law are incompatible with African customs and culture and an effort to westernize

African society. This philosophy is essentially an endeavor to preserve African dignity as well

as a political response to how common law was imposed on African governments by colonial

powers. In such a setting, attempts to bring customary law into compliance with human rights

standards may be mistakenly seen as an attempt to instil Western ideals in African nations.

Cobbah, in fact, serves as an example of this political response in favour of customary law. He

claims that it is not essential to convert everyone to Western values in order to address

inequalities that exist within many cultural systems throughout the globe. Human rights as a

cornerstone of Western liberalism have benefited many people across the globe, not only those

in the West. However, it is via equivalence and the pursuit of odd functional equivalence in

many cultural contexts35. However, it is crucial to recognize that African theory and practice

have been influenced and have joined the global movement for the globalization of human

rights. This is because most Western understandings of African customary law are influenced

by their negative attitudes toward all things African. African states are embracing the

international human rights movement and its universality by fervently ratifying international

human rights instruments and adopting their own African instruments, such as the Charter on

African Human and Peoples' Rights and the Protocol to the African Charter on Human and

Peoples' Rights on the Rights of Women in Africa. They are also starting to declare customs

that are incompatible with human rights instruments void. Not the only sensible way to live as a

human being. One should focus their efforts on looking for homeomorphic analogues in many

civilizations rather than imposing the Western ideology of human rights on all cultures36.
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b. Cultural Relativism and International Human Rights Law

Before the theory of cultural relativism is examined, it shall first be established that no religious

belief or custom refutes the unquestionable existence of human rights; the early contributions of

Islam, Christianity, Buddhism, Confucianism and the rest of the world's major faiths can prove

it. According to the notion of cultural relativism, each culture can only be understood and

judged via reference to the norms and practises of its own culture. It makes the following

assumptions: Both the existence of moral standards and their cultural specificity imply that

there are no objective, universal moral guidelines. It's a theoretical stance that was formulated

in opposition to ethnocentrism. Ethnocentrism is the view that one's own cultural norms and

values are inherently superior to those of other people, with the underlying premise that one's

own cultural standards may be used as a proxy for assessing and ranking other cultures37.

It is clear that this theory has some positivist undertones to it as it rejects a natural oruniversal

idea of law; if the set of laws that govern a group of people do not provide for certain rights,

then such rights are non-existent and inapplicable to them. The reluctance of most African

judiciaries to judge customs by Western standards is culture relativist. The application of the

law of reservation of treaties in the signing and ratification of certain treaties is culture

relativist. It should however be noted that for the theory of cultural relativism to apply, the

customs, norms and practices must be consistent and applicable to a society or individual’s

culture or way of life, for instance, a person who lives in an African society but has subsumed

and adopted Western standards of living or culture might have his way of life judge by Western

standards and may not be able to invoke the theory of cultural relativism36.

This is the dilemma that surrounds the primogeniture rule. The primogeniture is a custom whose

origin in African societies is founded upon and justified by ancestral worship and communal

living. However, when the African individuals that this rule purports to govern abandon their
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African way of life and adopt Western culture, the theory of cultural relativism fails because the

indigenous culture against which a custom or indigenous practice should bejudged is no longer

existent.

c. Equality Clause

Common to all international human rights instruments is the equality clause; every international

human rights instrument provides either expressly or implicitly that everyone be treated equally

irrespective of sex, age, race or nationality. What then is equality? The term‘equality’ is one

which is difficult to define. It is a loaded and highly contested concept. The complexity of this

term has not, however, deterred scholars from attempting a definition. A normative

understanding of equality, according to this view, all humans are in fact equal in some specific

regard, but that their factual equality compels us to treat them in a special manner. The term

"special treatment" may refer to either the provision of identical therapy or the provision of

differentiated treatment in order to return the individual to or to assist the individual in attaining

the desired factual condition38. In explaining the term, the Bentham dictum: ‘every man to count

for one and no one to count for more than one’ forms the heart of the doctrine of equality or of

equal rights.

In understanding the concept of equality, a distinction is usually made between ‘equality in law’

and ‘equality in fact’. The story of the Minority Schools in Albania explains this discrepancy.

According to the Permanent Court of International Justice, although equality in law prohibits all

forms of discrimination, it may be necessary to treat people differently in order to achieve a

goal that creates equilibrium between various circumstances. The proper standard of

permissible distinction will typically focus on what is just, fair, or objectively and reasonably

justified in such situations when the court must decide whether to apply "equality in law" or

"equality in reality39."
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In relation to the equality clause and indigenous customs, there is generally confusion as to how

equality is interpreted in terms of customary laws and beliefs. According to the argument, it is

crucial to consider the equality clause as defining a substantive idea of equality when

interpreting it. The following justifies the argument: Formal equality assumes that all people are

equally capable of exercising their rights. It creates norms that seem to be neutral but really

reflect a certain set of wants and experiences that come from socially privileged groups,

ignoring genuine social and economic gaps between groups and people. Therefore, relying too

much on the idea of legal equality could make things worse. Contrarily, substantive equality

necessitates a review of the real social and economic circumstances in which groups and people

find themselves in order to ascertain if the law's commitment to equality is being respected.

Such research uncovers a world of institutionalized and widespread group-based injustices,

which must be considered in the development of legislative frameworks for equality rights40.

Therefore, in order to effectively invoke the right to equality, it must be understood in the

context of underlying constitutional, societal, and indigenous principles as well as the interests

that the right is intended to defend. This examination of intent and principles gives the equality

right its substantive meaning and answers the query41: ‘equality of what?’

In the invocation of the right of equality, a test was laid down in the South African case of

Harksen v. Lane N.O. and ors. The test comprises of a series of questions and they are:

i. Does the provision (this refers to the law or rule which is being challenged and, in this

context, refers to the customary rule of primogeniture) differentiate between people or

groups? And if so, does the differentiation bear a rational connection to a legitimate

government purpose?

ii. Does the differentiation amount to unfair discrimination?

The unfairness test considers the following factors:
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a) the place of the complainants in society, including whether or not they have a history

of disadvantage.

b) the kind of discriminating authority or provision and the goal it aims to accomplish;

c) the degree to which the complainants' rights or interests have been harmed, and if this

has resulted in a loss of their basic human dignity or in a loss of an equally severe kind.

d) Can the unfair discrimination be justified?

This question shifts the perspective to the government and away from the impact on the

complainant, away from the internal morality of the right itself to a balancing of rights or an

important public policy issue.

In relation to the primogeniture rule, it is prima facie clear that the rule fails the test of equality:

i. The rule differentiates between genders and differentiates based on circumstances of

birth, that is, hierarchy of birth. It does not fulfil nor bear any form of connection to a

legitimate government purpose.

ii. Non heirs under the primogeniture rule have been known to challenge the application

of the rule due to the hardship it brings them.

iii. The rule may be justified but when one considers the original purpose of the rule, its

current application, the social and political changes in the society today, the current

feminist movement and so on, that justification is totally undermined.

To expose the inconsistencies of the primogeniture rule with international human rights

instruments.
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4.2.1.3 Inconsistencies of the primogeniture rule with International Human Rights

Instruments

Without prejudice to various types of primogeniture, the general conception of primogeniture is

the preference of the eldest male child to other siblings and the disinheritance of the surviving

spouse where it is the wife. The right to equality as stated in different human rights documents

is violated when women are excluded from inheriting on the basis of gender. Primogeniture can

be seen as a form of discrimination that reinforces historical trends of inequality among a

particularly vulnerable group, which is made worse by antiquated ideas of patriarchy and male

dominance that are incompatible with the guarantee of equality provided by a constitutional

order42. Primogeniture may also violate a woman's right to dignity since it indicates that women

are incapable of managing their own affairs or occupying high-status jobs.

When one peruses the provisions of human right instruments, it is clear that they are more in line

with contemporary affairs and activities than most customs. Under reality, it is widely believed

that the circumstances in which the primogeniture rule applied have altered significantly. The

primogeniture rule operates in African communities within an extended family and communal

context while it operated in the English jurisprudence as a corollary of the feudalistic system of

governance which is totally extinct. African societies, on the other hand, are changing on a

daily basis, with causes such as westernization, commercialization, industrialization,

urbanization, destitution, and the abolition of apartheid all playing a role (within a South African

context)43.

Nuclear families have largely superseded traditional extended families in the form and

organization of modern metropolitan communities and households. Single-parent or even child-

run families seem to be on the rise. In this case, the successor does not have to live with the

deceased's widow, as well as other relatives and dependents, as the extended family. In this case,



105

the successor often just inherits the deceased's estate without taking on, or even being in a

position to take on, any of the deceased's duties. In these changing conditions, the heir's

succession to the estate does not always equate in reality with an enforceable duty to pay

assistance and maintenance to the deceased's family. As a result, compliance with the obligation

of assistance is usually more illusory than actual. Reasons offered for non-compliance with the

obligation of assistance include, on the one hand, poverty, greed, chronic unemployment, and a

rejection or disregard of the traditional idea of 'ubuntu' (in a South African setting), allegedly as a

result of the westernization of the way of life44. From this vantage point, the heir's obligation to

support cannot be used to justify a breach of the rights to equality and dignity.

 Global International Human Rights Instruments

Global international human rights instruments are instruments to which any state in the world

can be a party to. They include conventions and declarations that don't have the same legal

weight as later international treaties but uphold principles that have been expanded upon in

regional human rights agreements, national constitutions, and other legislation. A couple of

global instruments shall be addressed in this section with emphasis on their relevant provisions

which echo the right to equality. Those global instruments include45:

a) The United Nations Charter of 1945

b) The Universal Declaration of Human Rights of 1948

c) The International Covenant on Civil and Political Rights of 1966

d) The International Covenant on Economic, Social and Cultural Rights of 1966

e) The Convention on the Elimination of All Forms of Discrimination against Women of

1979

f) The UNESCO Universal Declaration on Cultural Diversity, 2001.
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The biggest international organization, the United Nations, is governed by its Charter, which

serves as its founding document. In addition to outlining a broad range of principles for

achieving "higher standards of living," addressing "economic, social, health, and related

problems," and universal respect for and observance of human rights and fundamental freedoms

for all without distinction as to race, sex, language, or religion, the Charter expresses a

commitment to uphold the human rights of citizens. Accordingly, Article 1(3) of the United

Nations Charter states that the organization's goal is to "achieve international cooperation in

solving international problems of an economic, social, cultural, or humanitarian nature and in

promoting and encouraging respect for human rights and for fundamental freedoms for all

without distinction as to race, sex, language, or religion."

The 1948 Universal Declaration of Human Rights is an endorsement of all subsequent

international human rights documents but is not a legally enforceable document. But now that it

has been cited by nations for more than 50 years, it is enforceable under customary international

law. All human beings are born free and equal in their rights and dignity, according to Article 1

of the Declaration, extending the equality right found in later documents. Since they possess

reason and conscience, they ought to treat one another with brotherly affection. As a global bill

of rights for women, the United Nations General Assembly enacted the Convention on the

Elimination of All Forms of Discrimination Against Women in 197946. The agreement requires

governments to take legislation and other measures that prohibit discrimination against women in

order to advance strategies of eradicating such discrimination. Article 1 of the Convention

defines discrimination against women as any sex-based distinction, exclusion, or restriction that

prevents or lessens women from recognising, enjoying, or exercising their human rights and

fundamental freedoms in the political, economic, social, cultural, civil, or other spheres,

regardless of their marital status and in accordance with the equality of men and women. Article
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13 of the Convention states that Parties must take all necessary actions to end discrimination

against women in various spheres of economic and social life in order to guarantee, on the basis

of gender equality, the same rights, particularly: the right to receive family benefits.

Another proclamation that acknowledges cultural variation and culture as the shared legacy of

mankind is the 2001 UNESCO Universal Declaration on Cultural Diversity. This statement

supports the continuation of culture and acknowledges the value of all its components.

According to Article 1 of the Declaration, "cultural variety is as vital for humans as biodiversity

is for nature as a source of trade, innovation, and creativity." In this sense, it is a shared human

inheritance that ought to be acknowledged and respected for the good of both the current and the

next generation47. However, Article 4 of the Declaration declares that human rights take

precedence over all cultural beliefs. It states: Upholding cultural diversity is a moral need that is

inextricably linked to treating people with respect. It suggests a devotion to basic freedoms and

human rights, particularly the rights of indigenous peoples and members of minorities. No one

has the authority to restrict the application of international law's guarantees of human rights by

citing cultural variety.

 Regional Human Rights Instruments

Regional human rights instruments are instruments restricted to states in a particular region ofthe

world. Since the only part of the world where the rule of primogeniture is still of great

significance is Africa, selected African human rights instruments shall be addressed in this

section with emphasis on the equality provisions of those instruments. Those instruments

include48:

g) The African Charter on Human and Peoples’ Rights (the Banjul Charter) of 1986.

h) The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of

Women in Africa (the Maputo Protocol) of 2005.
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Since the adoption of the African Charter on Human and Peoples' Rights in 1981, human rights

in Africa have entered a new era. The day it went into force was October 21, 1986, and as of

April 29, 2002, 53 states have signed on. Though it was heavily influenced by the Universal

Declaration of Human Rights, the two International Covenants on Human Rights, and regional

human rights conventions, the African Charter displays a high degree of specificity due to the

African conception of the term "right" and the weight it accords to human obligations. In

addition to civil and political rights, the Charter provides a comprehensive list of economic,

social, and cultural rights. The African Commission on Human and Peoples' Rights was

furthermore established by the African Charter "to promote human and peoples' rights and assure

their protection in Africa."

Every person shall be equal before the law, which also deals with equality. In accordance with

international declarations and agreements, the State is required to secure the abolition of all

forms of discrimination against women and children, according to Article 18(3). The Maputo

Protocol, which was added to the African Charter on Human and Peoples' Rights in 2005, is a

response to the realization that women's rights are often neglected while discussing human rights.

The Protocol ensures that women have full legal protections, such as the ability to vote, the right

to social and political parity with men, more autonomy over their reproductive health choices, an

end to female genital mutilation, among many other things49. The Protocol's Article 1(f) defines

discrimination against women as well. It reads as follows: "Violence against women is defined in

subsection j of the same article as any distinction, exclusion, restriction, or differential treatment

based on sex and whose objectives or effects compromise or destroy the recognition, enjoyment,

or exercise by women, regardless of their marital status, of human rights and fundamental

freedoms in all spheres of life." Article 17(1) of the Convention on the Elimination of All Forms

of Racial Discrimination defines violence against women as any act committed against them that
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causes or could cause them physical, sexual, psychological, or economic harm, including the

threat to commit such acts; or to undertake the imposition of arbitrary restrictions on, or

deprivation of, fundamental freedoms in private or public life. This definition is meant to protect

women from harmful and barbaric cultural practises49.

Article 25 outlines the potential remedies for enforcing the Protocol's requirements. States

Parties are obligated to: (a) offer appropriate remedies to any woman whose rights or freedoms,

as recognized in this document, have been violated; and (b) make sure that these remedies are

decided by competent judicial, administrative, or legislative authorities, or by any other

competent authority specified by law. In accordance with Article 25 of the Protocol, Article 26

states that States Parties shall ensure that this Protocol is implemented at the national level and

shall specify in their periodic reports submitted in accordance with Article 62 of the African

Charter the legislative and other steps taken to fully realize the rights herein recognized. States

Parties agree to take all necessary steps, including allocating funds and other resources, to ensure

that the rights recognized here are fully and effectively implemented.

4.2.1.4 To find opposition and compromise of primogeniture rule

It was stated that the indigenous law inheritance laws discriminate against women and had a

negative impact on them. The rules were also said to be corrupted versions of the original

notions that had been codified in a manner that prevented them from adapting to societal change.

I further contend that these laws go against the standards and commitments made by the

international community on human rights. In nations that either lack national bills of rights or

have national bills of rights that do not include customary law in its scope, it is especially crucial

to take international human rights law into consideration50.
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A. Universality and Indivisibility of Human Rights

All human rights are indivisible, universal, interdependent, and tied to one another. Article 1 of

the Universal Declaration of Human Rights (UDHR) serves as an example of the universality

principle: "All human beings are born free and equal in dignity and rights. The implementation

of indigenous law does not deprive its subjects of their human rights since everyone is entitled to

respect for their human rights without limitation.

International human rights legislation likewise rests on the inalienability and interdependence of

rights. All rights have equal standing; while exercising one, all other rights must also be taken

into account. Male primogeniture violates particular articles of international human rights

accords, but as we will argue, when these provisions are taken together as complementing and

bolstering one another, the case is unavailing46.

B. Accountability

144 nations have signed the International Covenant on Civil and Political Rights (ICCPR),

including South Africa, Zimbabwe, and numerous other African nations. 142 nations have signed

the International Covenant on Economic, Social, and Cultural Rights (ICESCR), including some

sub-Saharan African governments as such as Namibia, Nigeria, Rwanda, and Zimbabwe. South

Africa has signed it, indicating its intention to ratify it at a later date, but has not yet done so. As

of September 7, 2000, 166 governments have signed the Convention on the Elimination of All

Forms of Discrimination Against Women (CEDAW), including South Africa, Zimbabwe, and

almost every other country in sub-Saharan Africa. All UN countries have accepted the

Convention on the Rights of the Child (CRC), with the exception of Somalia and the USA. This

indicates that, with the exception of Somalia, all nations whose women are subject to African

indigenous law are party to the CRC51.
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When a state signs, ratifies, or accedes to a treaty, they freely assume the responsibility to carry it

through. It was highlighted that in addition to signing, treaties often call for ratification, and that

this is typically specified in the treaties themselves. This gives nations the opportunity to modify

their minds and, if required, their own laws in order to fulfill their treaty responsibilities. For

instance, South Africa ratified CEDAW in 1995 after signing CEDAW in 1993. This was done

by passing the General Law Fourth Amendment Act, which "eradicated all remnants of legal

discrimination against women."

Before a treaty becomes a component of domestic law in certain countries, official approval by

the legislature may be necessary after ratification by the administration. This is the case, for

instance, in South Africa, where the adoption of treaties into municipal law "needs an Act of

Parliament or other kind of 'national legislation,' in addition to the resolution of ratification." A

state is "must to abstain from conduct which would destroy the goal and purpose of [the] treaty"

during the interim period between signing or ratifying a treaty and it coming into effect52.

Once a treaty is in effect, the State Party is responsible for adhering to its terms in good faith, as

well as for taking the necessary actions to ensure that they are implemented. The specifics of the

relevant treaty will determine what this commitment includes. Every article of the CRC, for

instance, has requirements, but it also states more generally that "States Parties should adopt all

relevant legislative, administrative, and other measures for the realization of the rights

established in the present Convention." States Parties must adopt such actions with respect to

economic, social, and cultural rights to the fullest degree possible given their resources and, if

necessary, within the framework of international cooperation. "States Parties... commit to pursue

by all reasonable methods and without delay a policy of eradicating discrimination against

women," reads article 2 of CEDAW. They promise to "take all relevant steps, including

legislation, to amend or eliminate existing laws, rules, norms, and practices that constitute
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discrimination against women," among other things. Taking "appropriate legislative and other

measures," "legal protection of women's rights on an equal basis with those of men," and "all

appropriate measures, including legislation, to modify or abolish existing laws, regulations,

customs, and practices which constitute discrimination against women" are among the other

actions that are specifically listed. In order to promote women's equal enjoyment of human rights,

Article 3 provides a wide clause referring to measures to "ensure the complete development and

progress of women52."

"[W]here not already provided for by existing legislative or other measures... to take the

necessary steps, in accordance with its constitutional procedures and with the provisions of the

present Covenant, to adopt such laws or other measures as may be necessary to give effect to the

rights recognized in the present Covenant," a State Party undertakes when ratifying the ICCPR.

A State Party to the ICESCR agrees to "take action... to the best of its ability, with a view to

gradually attaining the full fulfillment of the rights recognized in the present Covenant by all

necessary methods, notably the adoption of legislative measures.

As a result, when a State Party fails to take action (in particular legislative action) to stop a

practice that violates any of the treaties to which it is a party or gives legal sanction to a practice

that does so, it is failing to uphold its international obligations under the terms of that treaty. The

numerous treaties have established Committees made up of impartial specialists, commonly

referred to as treaty bodies, to keep an eye on States Parties' adherence to the provisions of the

agreements. The Committees must receive periodical reports from States Parties detailing the

actions taken to implement the applicable treaty. The appropriate Committee reviews these

findings and produces its own report with observations and suggestions to the State Party on

matters that need further attention52.

C. Non-Discrimination
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Without regard to any difference of any sort, including race, color, sex, language, religion,

political opinion, national or social origin, property, birth, or other status, Article 2 of the UDHR

protects the rights it includes." In talking about this non-discrimination concept, Dugard says that

"There is no question that such a standard exists and that it is drawn from convention, basic legal

principles, and tradition. In terms of customary law, a number of international agreements have

endorsed the affirmation of the concept of non-discrimination on the basis of race and sex found

in article 55 of the United Nations Charter. '' These include the ICCPR, the ICESCR184, the

CRC, CEDAW, and the International Convention on the Elimination of All Forms of Racial

Discrimination (CERD). The essential foundation of both CERD and CEDAW is non-

discrimination. It is a key tenet of pertinent regional human rights accords like the African

Charter on the Rights and Welfare of the Child and the African Charter on Human and Peoples'

Rights (often referred to as the Banjul Charter). This important international human rights

principle of non-discrimination is obviously violated when girls and women are denied the

ability to inherit property from their dads or spouses51.

D. Relevant Human Rights Provisions

The UDHR and numerous international and regional human rights treaties include further

provisions relevant to the right of women and girls to inherit, in addition to the principle of non-

discrimination contained in the treaties that followed it48.

1. The Universal Declaration of Human Rights

The UDHR is a recommendation of the General Assembly rather than a treaty to which States

might accede. However, it has had a significant influence on the growth of international human

rights, providing as a model for national bills of rights and a yardstick by which to evaluate state

behavior. It was the inspiration for the International Covenants and other treaties. As a result, it

is claimed that the Universal Declaration is now an element of international law that is regarded
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as customary. Membership in the UN "nearly unanimously agreed that involves commitment to

its values." In addition to the non-discrimination clauses mentioned above, the following articles

are pertinent to the topic at hand: Articles 6 (recognition as a person before the law), 7 (equal

protection of the law), 17, (right to possess property), 22, (social security) and 25, (economic,

social, and cultural rights) (standard of living, including housing, social protection of children).

Male primogeniture is a law that is easily defended as being against the UDHR. However, it is

more beneficial to go to the covenants and conventions that were built upon the UDHR since

they are without a doubt legally obligatory on States Parties who have freely accepted to be

bound by them and because they include explicit provisions that address the topic at hand46.

2. The International Covenant on Economic, Social and Cultural Rights

Economic, social, and cultural rights outlined in the ICESCR"8 sometimes get less attention than

civil and political rights because of the economic repercussions of implementing them. However,

they are widely acknowledged under international human rights legislation. States Parties

"undertake to secure the equal right of men and women to enjoy all economic, social, and

cultural rights set out" in the ICESCR by ratifying it. The right to a decent quality of life, which

includes the right to appropriate housing, is guaranteed under the ICESCR. Conflicts between

widows and heirs often center on whether the widow will be permitted to continue living in the

marital house53.

The only right to which the Committee on Economic, Social, and Cultural Rights has given a

whole general remark is the right to housing. The Committee explicitly emphasizes in General

Comment 4 that "everyone has a right to decent housing. In particular, in line with article 2 (2) of

the Covenant, no form of discrimination may be used in the exercise of this right. The right to

housing is described by the committee as "the right to live anywhere in security, peace, and

dignity." The Committee's definition of "adequate Housing" includes the idea of security of
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tenure. Women are "especially vulnerable given the extent of statutory and other forms of

discrimination which often apply in relation to property rights (including home ownership) or

rights of access to property or accommodations, and their particular vulnerability to acts of

violence and sexual abuse when they are rendered homeless," the Committee said in its General

Comment 7, which addresses forced evictions. In addition, governments are required under the

non-discrimination clauses of articles 2.2 and 3 of the Covenant to make sure that, in the event

that evictions do take place, the necessary steps are taken to guarantee that there is no prejudice

involved. 197 In light of this, it is a breach of a woman's right to "adequate Housing" under the

ICESCR when the rule of male primogeniture causes her to be evicted by the heir or even

threatens her security of tenure53.

3. The Convention on the Elimination of All Forms of Discrimination against Women

The preamble to CEDAW expresses the concern of States Parties that "extensive discrimination

against women continues to persist notwithstanding these many instruments." Therefore, it was

felt important to pass a treaty that would put a special emphasis on ending on going

discrimination against women. The CEDAW's Article 5 States Parties are required to take all

necessary steps to "modify the social and cultural patterns of conduct of men and women, in

order to achieve the elimination of prejudices and customs and all other practices which are

based on the inferiority or superiority of either of the sexes or on stereotyped roles for men and

women." It is obvious that cultural customs or indigenous law cannot be used to deny women

and girls the same inheritance rights as males and boys. Even more specifically, the Convention

requires States parties to "guarantee, on a foundation of equality of men and women... [t]he same

rights for both spouses in respect of the ownership, acquisition, management, administration,

enjoyment, and disposal of property... "in Article 16(1) (h). The CEDAW Committee requested

States Parties to "provide comment on the legal or customary provisions pertaining to inheritance
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laws as they impact the position of women" in their reports to the Committee when commenting

on Article 16(1)(h) in its general suggestion 2151. The Committee went on to say, "In many

nations, laws and customs governing inheritance and property lead to blatant discrimination

against women. In certain cases, women are allowed restricted and regulated rights and get

income exclusively from the deceased's property as a consequence of this unequal treatment and

may receive a lower percentage of the husband's or father's estate upon his death than would

widowers and sons. Frequently, widows' inheritance rights do not adhere to the ideas of equal

ownership of assets gained via marriage. Such clauses should be eliminated since they violate the

Convention.

There is no longer any room for dispute after the CEDAW Committee's clear declaration that the

male primogeniture rule is against CEDAW. This was supported by the CEDAW Committee's

final remarks on the report South Africa submitted to it in 1998, which noted with concern "the

continuing acceptance of customary and religious laws, as well as their detrimental effects on

women's rights to land and inheritance, as well as their rights in family relationships.

The CEDAW Optional Protocol was approved in 1999 by the General Assembly. It allows for

the delivery of certain grievances to the CEDAW Committee. These grievances must be in

relation to a State Party's breach of a person's rights under CEDAW. When the Optional Protocol

comes into effect, it will open up a hitherto unattainable path for women to seek redress for

abuses of their human rights. There is a chance that the CEDAW Committee may receive a

complaint over the inheritance rights of women under indigenous law. In this situation, the

Committee will conduct an investigation and make recommendations to the State Party, who

may be requested to give a report on corrective measures taken to the Committee after six

months51.
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4. The Convention on the Rights of the Child

The CRC has received the most ratifications of any human rights pact to date. It has unmatched

validity as a result. It might be claimed that the law of male primogeniture breaches the CRC's

essential principles of the best interests of the child (Article 3) and the right to life, survival, and

growth in addition to the concept of non-discrimination that it includes (Article 6). The rights of

children to survival and growth are compromised when a woman is denied the resources to

provide for her family or forced out of the family home.

According to indigenous law, the offspring of a marriage belong to the husband's family.

According to Article 9 of the CRC, which protects a child's right to not be taken away from his

or her parents without their choice, a widow who is in dispute with the heir may be forced to

depart without her children. A variety of children's rights, including the one described in Article

3 as well as those to health (Article 24), an appropriate standard of living (Article 27), education

(Article 28), etc., may be violated as a consequence of this scenario. According to the concept of

indivisibility, all of a child's rights must be taken into account as a single, cohesive entity when

evaluating a possible infringement.

E. Regional Human Rights Treaties

African human rights instruments are different from international human rights instruments in

that they were created in the context of African culture and have, in the words of Dugard of the

Banjul Charter, "A essentially African character," while being "influenced by other human rights

accords." The debate here pertains to two African human rights conventions.

1. The African (Banjul) Charter of Human and Peoples' Rights

Article 2 of the Banjul Charter forbids discrimination and ensures equality before the law

(Article 3). Article 28, which states that "every person should have the obligation to respect and

contemplate his fellow beings without discrimination, and to maintain relations aimed at
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developing, maintaining and strengthening mutual respect and tolerance," serves as more support

for this idea.

The Banjul Charter differs from the previous documents that have been reviewed in that it is not

just a regional document but also heavily emphasizes collective rights as opposed to individual

rights. The family, which is "the natural unit and base of society" and "the guardian of morality

and traditional values acknowledged by the community," is protected, for instance, under Article

18. States Parties are obligated to "ensure the eradication of all forms of discrimination against

women and to guarantee the preservation of the rights of the woman and the child as set out in

international declarations and conventions," even if this is stated in this article54. In other words,

morality and traditional values are exclusively the responsibility of the family inasmuch as they

do not discriminate against women. When women and girls are treated equally to men and boys

in the family, everyone is safeguarded.

2. The African Charter on the Rights and Welfare of the Child

The African Charter on the Rights and Welfare of the Child, which was based on the CRC but

also has essentially African characteristics, is the other important regional human rights

document. It recognizes the family as the "natural unit and basis of society," while guaranteeing

the equality of spouses (Article 18), and it protects the child's right not to be separated from his

or her parents against their will. It also contains the principles of non-discrimination (Article 3),

the best interests of the child (Article 4) and the survival and development of the child (Article 5).

(Article 19). The same defenses of the male primogeniture system that were previously explored

in reference to the CRC and the Banjul Charter are also applicable here.

F. World Conferences

States vowed to act to protect human rights and promote development at a number of world

conferences in the 1990s. The agreements made at these international conferences are not subject
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to the same obligations on the part of States as treaties are. Governments are often asked to

report on progress, and the accords have a significant norm-setting significance.

The agreements made during the 1995 Fourth World Conference on Women, held in Beijing, and

the 1993 World Conference on Human Rights, held in Vienna in 1993, are especially pertinent in

regards to the norm of male primogeniture. Governments must, according to the Beijing Platform

for Action, specifically remove "the unfairness and impediments in connection to inheritance

suffered by the girl-child so that all children may enjoy their rights without discrimination, by,

among alia, implementing, when appropriate, and enforcing legislation that provides equal right

to succession and secures equal right to inherit, independent of the sex of the child55."

4.2.1.5 Implication of replacement of customary law of succession with international law

of succession

The legislation established to address the problems brought on by the intestate succession

provisions of customary law are incompatible with current customary law. In this sense, it has

also been traditional for the legislatures of Nigeria, South Africa, and the United Kingdom to

simply replace the current customary law with the norms of common law when altering the

customary law of intestate succession. The simple substitution of common law for customary law

has or may have a number of detrimental effects for customary law as a body of law as a whole.

The first effect of replacement is that it completely destroys the corpus of law known as

customary law56. The common law does not reflect living customary law, which could further

impede women's rights. Secondly, it could result in circumstances where traditional or

community leaders (who are "there to uphold the people's norms and values") could obstruct the

acceptance and application of the new laws in the customary communities in which they serve.

Thirdly, it is assumed that the traditional communities would easily accept the modifications

made to live customary law by the legislative and judicial branches. Because common law
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standards are alien to customary cultures, it is possible that people would reject the applicable

legislation if they cannot relate to it, reducing it to a meaningless piece of paper that has no

bearing on their lives or the lives of those it is intended to protect. Fourthly, it has been shown

historically in Ghana that laws that make a significant deviation from customary practice are

nearly usually disregarded40.

Therefore, it is advised that the legislature create customary law "properly" rather than always

choosing a "substitutionary" development, since the common law is not an appropriate method

for change and may in fact overstate what customary law truly comprises. Sections 39(1) and (2)

of South Africa's Constitution may be useful in this respect57.

These sections provide that:

(1) When interpreting the Bill of Rights, a court, tribunal or forum –

(a) must further the ideals of an inclusive, democratic society founded on liberty, equality, and

human dignity;

(b) must take into account international law; and

(c) Must take into account foreign law.

(2) Every court, tribunal, or forum must uphold the spirit, purpose, and objectives of the Bill of

Rights while interpreting any legislation and when creating common law or customary law.

As a result of the above, it follows that the legislature should really write laws that are in keeping

with the traditions of traditional communities and the principles of the Constitution. Contrary to

the notion of male primogeniture, women often inherit under customary law in South Africa,

where traditional societies are actually highly receptive to allowing women to inherit property57.

"The values of all parts of society must be taken into consideration and given fair weight,"

according to the ideals of an open and democratic society. Thus, we may conclude that when the

South African Constitution is read, the values of traditional communities must also be taken into
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account. If this is done, the legislature will be able to pass laws and the judiciary will be able to

issue rulings that "encourage change in socio-cultural patterns of behavior which would bring

such behavior into line with the underlying values of the Constitution" and that are sensitive to

cultural differences. In spite of this, customary law should be treated with the respect it deserves,

and any amendments should be made through proper development of customary law rather than

by replacing existing law with customary law. This is because it is specifically listed as a law or

as a source of law in the constitutions of these countries.

4.3 Discussion of Findings

This study underlines the practice of the primogeniture rule in Nigeria, South Africa and the

United Kingdom. It also examines the position this rule of succession under the International

Human Rights Law as well as the inconsistencies of the primogeniture rule with International

Human Rights Instruments. The study also finds the opposition and compromise of the

primogeniture rule and lastly analyzes the implications of replacement of the customary law of

succession with the international law of succession.

The practice of primogeniture rule in Nigeria is being studies in three ethnic group in this study.

That is, the Igbo, Bini and Kalabari ethnic group.

In the Igbo ethnicity, the customary law of succession is patrilineal whereby the oldest son takes

over as the family patriarch and also the assets and properties left behind by his deceased father

or ancestors. However, land is inherited by all the sons of the deceased as the land is termed to

be a “family property”. The eldest son as the new head of the family is only a caretaker. When a

deceased is not survived by a male heir or child, the agnatic form of primogeniture applies, in

that the deceased property can be inherited by his surviving brothers of full blood. However,

where a deceased is survived by only daughters, the agnatic-cognatic form of primogeniture may

apply to allow the daughters to inherit only movable properties.
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In Bini customary law of succession, the eldest son succeeds to the entirety of his father’s estate

and also the father’s dwelling house referred to as “igiogbe”. The Bini customary law of

succession is similar to that of the Igbo as it is also patrilineal. In the Kalabari customary law of

succession, the eldest son receives the largest share while the youngest son receives the smallest

share irrespective of the legitimacy of the sons. If the deceased is not survived by any male heir

or child, his brothers of full blood take over the estates.

In South Africa law of succession, if the deceased has a valid will or any legal documents prior

to the distribution of properties, then its terms will govern the distribution of assets. However, if

the deceased dies without a will or if the will does not contain all the deceased assets, then

intestacy will arise. The property or assets will be distributed to their heirs in accordance with the

Intestate Succession Act. In 1994, the Law of Intestate Succession was regulated on racial basis.

The rule of primogeniture applied only to the ‘Black’ population of South Africa which is

categorized into the Testate succession and Intestate succession and analyzed in this study.

The rule of primogeniture in the United Kingdom is examined prior to the enactment of the

Administrative of Estate Act of 1925 and Statute of Wills of 1540, a will could only determine

the devolution of personal property and all real property passed to the eldest son by operation of

the law and even in the absence of a will. The Administration of Estate Act and the Inheritance

(provision for family dependents) Acts 1975 provides the rules that govern intestacy.

This study also finds that the customary law of succession does not conform with the

International Human Rights Law. As a matter of fact, they conflict with one another. The rule of

primogeniture is a customary rule and inconsistent with human rights norms of equality and

freedom from discrimination. The customary law and human rights law, though may both be

recognized as laws by the law, but both have fundamentally different beliefs and therefore
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cannot get along. Customary laws has its characteristics, and has its foundation in ethnicity and

traditions. Many of these aspects go against basic human rights.

The primogeniture rule has a general conception of preferring the eldest male child to the other

siblings and disinheriting the surviving spouse of the deceased which is the wife. The right to

equality is violated when women are excluded from inheriting and benefitting from their

ancestors assets or deceased spouse. Global International Human Rights Instruments and

Regional Human Rights Instruments are addressed with emphasis on their relevant provisions

which echo the right to equality.

The oppositions and compromise of the primogeniture rules tends that this law of succession and

inheritance is a discrimination against women and have a negative impact on them. These laws

go against the norms and standards of the human rights in the international community.

Article 1 of the UDHR states “All human beings are born free and equal in dignity and rights”

but the male primogeniture is seen to conflict and violates the international human rights accords.

However international treaties such as the ICCPR, ICESCR, CEDAW and CRC were signed into

by African States including South Africa, Zimbabwe and other numerous African nations with

the objective to eradicate all legal discrimination against women.
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Chapter Five

Conclusion

5.1 Summary of Findings

This study examines the underlying an analysis of the principles of primogeniture rule and its

position under international human rights law: a case study of Nigeria, South Africa and United

Kingdom. Consequently, it finds that: the primogeniture rule also means the preference of the

eldest female child over all other siblings. It is an analytical brief essay based on existing literary

works on the primogeniture rule but it is shaped to give a fresh outlook on what constitutes the

rule.

The term primogeniture is not restricted to the universal conception of the preference of the

eldest male child to the other children in inheritance. Looking at the content of the chapters, it

is clear that there are other various forms of primogeniture such as the matrilineal form

which is the direct opposite of the universal conception of what primogeniture rule is. With

regards to the origin of primogeniture in Western societies, it is staunchly established that the

rule is a direct consequence of feudalism and entail which became abolished upon the abolition

of the system of government and land tenure. The origin of the rule in Africa can be attributed to

religion and to the communal nature of the African societies prior to colonialism.

There is consistency in the description of the nature of the primogeniture rule and that is the

preference of the eldest child, most especially the male child, over other children in the courseof

devolution of property. One other coherent factor is the application of the rule strictly in a

customary context, this however applies solely to African societies. In European countries,the

rule was largely codified, for example, the Salic laws which were applicable in Western Europe
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forbade the devolution of monarchical titles and properties to women. It is clear that there exists

some tension between the primogeniture rule and formal rules.

In South Africa, after the landmark case of Bhe v. Magistrate, the rule of primogeniture totally

lost its power and applicability as an aspect of the law of intestate succession. The Intestate

Succession Act is now applicable to all South Africans irrespective of the race, customary

background and type of marriage contracted when there is a death intestate.

The recognition and applicability of the primogeniture rule in Nigeria is still significant and

relevant. Its application is not only endorsed by customary law, it is also indirectly endorsed by

statutes. Although the rule is constantly challenged judicially on the grounds of unfair

discrimination, the court is usually reluctant to set aside the rule. This is because it has been

established time and again, that the rule is not bad nor discriminatory in itself; it creates in the

sole heir the responsibility and duty of support and care of the other members of the family. Itis

only when the sole heir errs with regard to this duty and unjustly enriches himself from the

progenitor’s estate that the court sets aside the rule on grounds of unfair discrimination.

5.2 Conclusion

Based on the study, it is clear that the rule of primogeniture occupies a negative position under

international human rights law. Since the rule of primogeniture is founded upon the preference of

the eldest male child to the female child and other siblings and; the eldest female child to the

male child and other siblings in the matrilineal form of primogeniture, it is going against

everything the human rights instruments stand for. The time has come to remove elements of age

and gender discrimination from the law and to provide the deceased's immediate family with

more secure rights. There are fears that such changes will result in the destruction of African

culture. This so-called conflict between culture and equality is greatly exaggerated. Indeed,
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changing inheritance laws to ensure equality of women will merely bring them into step with

changes that have already taken place in African society. As we have already seen, "the 'lived'

customary law is very different from the formal recorded rules. Under the stewardship of

Parliament, the formal rules can be changed to reflect the reality.

The recognition and applicability of the primogeniture rule in Nigeria is still significant and

relevant. Its application is not only endorsed by customary law, it is also indirectly endorsed by

statutes. Although the rule is constantly challenged judicially on the grounds of unfair

discrimination, the court is usually reluctant to set aside the rule. This is because it has been

established time and again, that the rule is not bad nor discriminatory in itself; it creates in the

sole heir the responsibility and duty of support and care of the other members of the family. It is

only when the sole heir errs with regard to this duty and unjustly enriches himself from the

progenitor’s estate that the court sets aside the rule on grounds of unfair discrimination.

5.3 Recommendations

The following recommendations are given as regard to the study:

 In addressing the conflict between customary law and human rights, the ideal solution is

the harmonization and codification of existing customary laws in such a way that they

conform with human rights law and other contemporary laws.

 A legal framework should be laid down to address any default in the commission of the

duty of support and care. There should be locus standi for dependents under the rule to

bring an action to court to enforce this duty and if this does not work there should be

available to the dependents, the right to petition for the disinheritance ofthe sole heir.

 A forum to choose whether or not to be governed by the customary rule of

primogeniture or a codified customary law of intestate succession should be made

available to the family of a deceased who dies intestate. In pursuance of this, the
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customary limitations to creating wills and administering estates under the Act which

indirectly endorse the strict applicability of primogeniture rule need to be repealed.



133

Bibliography

Article

Peart N. Section 11 (1) of the Black Administration Act No. 38 of 1927: The Application of the
Repugnancy Clause. Acta Juridica, 1982, 99.

Book

Bessiere C. & Gollac S., The gender of capital: How families perpetuate wealth inequality.
Harvard University Press, ISBN: 978-0-674-27179-1, 2023.

Cooke E., Land Law, 3rd ed. Oxford University Press, USA, ISBN: 978-0-19-885406-7, 2020.

Enyinna N., A Customary Law of the Afrikaner People of South Africa." ES Nwauche" A
customary law of the Afrikaner people of South Africa in ES Nwauche (ed) Citizenship and
Customary Law in Africa, Centre for African Legal Studies 2020: 69-85.

Green M. C, Law, Religion and Human Flourishing in Africa, 1st ed, 6, AFRICAN SUN
MEDIA, ISBN: 978-1-928314-59-2, 2019.

Jamoussi Z., Primogeniture and Entail in England: A Survey of their history and Representation
in Literature. Cambridge Scholars Publishing, ISBN: 978-1-4438-2864-2, 2011.

Marella M. R., The commons as a legal concept. Law and Critique 28(1) 2017: 61-86. DOI:
10.1007/s10978-016-9193-0.

Martine G. & Gratz T. & Diallo Y., eds. Friendship, descent and alliance in Africa:
anthropological perspectives. New York, Berghahn Books, 10 2014. 1-211

Nash M. L., Royal Wills in Britain from 1509 to 2008. Springer, 2017.

Ricca M., Impossible Neutrality: Cultural Differences and the Anthropological Incompleteness
of Western Secularization in Intercultural Spaces of Law: Translating Invisibilities. Cham:
Springer Nature Switzerland, 2023, 29-124.

Tan J. & Wongboonsin P., eds. Care Relations in Southeast Asia: The Family and Beyond. 8
Netherlands, Brill, ISBN: 9789004384330, 2018.

Wilson P. H., Heart of Europe: A History of the Holy Roman Empire, Harvard University Press,
ISBN: 9780674915909, 2020.



134

Journal

Abayomi A. T., Analysing the Concept of Right of Occupancy under the Nigeria Land Use
Act, Jus Corpus Law Journal, 3 2022, 1065.

Abdelgayed A. F. R., Soliman R. A. M. M., Salem K. A. S. & Elbahrawi S. M. M. , The Wife’s
Right to Husband’s Property Earned upon Marriage, Linguistics and Culture Review,
5(S4) 2021, 2146-2153, https://doi.org/10.21744/lingcure.v5ns4.1914

Abdulmelik N. & Belay T., Advancing Women’s Political Rights in Africa: The Promise and
Potential of ACDEG, Africa Spectrum, 54(2) 2019, 147 - 161.
https://doi.org/10.1177/0002039719881321

Acharya A. & Lee A., Path Dependence in European Development: Medieval Politics, Conflict,
and State Building, Comparative Political Studies, 52(13-14) 2019, 2171-2206,
https://doi.org/10.1177/0010414019830716

Adebayo A. K., An Appraisal of Customary Succession in the Western and Eastern Part of
Nigeria, Commonwealth Law Review Journal, 8 2022, 386-406, ISSN: 2581-3382

Adeyeri J. O. & Adeniji A., Decolonization, Foreign Aid and Post-Independence Nigerian
Underdevelopment, International Journal of Academic Research in Business and Social
Sciences, 11(4) 2021, 884-891, https://doi.org/10.6007/ijarbss/v11-i4/9736

Afnaini, The Development of Inheritance Customary Law For The Heirs of Girls According To
The Patrilineal Kinship System, Britain International of Humanities and Social Sciences,
(BIoHS) Journal 4(1) 2022, 91-102, https://doi.org/10.33258/biohs.v4i1.591

Afolabi S. A., Aboderin L.O. & Aboderin D. I., Overview of the Concepts of Legitimacy and
Legitimation under the Nigerian Laws, Journal of Advanced Research and
Multidisciplinary Studies, 3(2) 2023, 58-68. DOI: 10.52589/JARMS-1RDNP5YU.

Ahinkorah B. O., Seidu A., Budu E., Agbaglo E., Appiah F., Adu C., Archer A. G. & Ameyaw E.
K., What influences home delivery among women who live in urban areas? Analysis of 2014
Ghana Demographic and Health Survey Data, PloS One, 16(1) 2021, e024481,
https://doi.org/10.1371/journal.pone.0244811

Aiyedun A. & Ordor A., Integrating the traditional with the contemporary in dispute resolution
in Africa, Law, Democracy & Development, 20 2016, 154-173,
http://dx.doi.org/10.4314/ldd.v20i1

Ajabor I. & Ovreme O. A., The Female Right of Succession Under the Igbo Customary Law: A
Critique, International Journal of Innovative Legal and Political Studies, 7(1) 2019, 59-
67

Akinloye I. A., Legal Issues Involving Succession Disputes among South African Churches:
Some Lessons, Ecclesiastical Law Journal, 23(2) 2021, 160 - 190.
https://doi.org/10.1017/S0956618X21000041

https://doi.org/10.21744/lingcure.v5ns4.1914
https://doi.org/10.1177/0002039719881321
https://doi.org/10.1177/0010414019830716
https://doi.org/10.6007/ijarbss/v11-i4/9736
https://doi.org/10.33258/biohs.v4i1.591
https://doi.org/10.1371/journal.pone.0244811
http://dx.doi.org/10.4314/ldd.v20i1
https://doi.org/10.1017/S0956618X21000041


135

Akosah-Twumasi P., Alele F., Smith A. M., Emeto T. I., Lindsay D., Tsey K. & Malau-Aduli
B.S., Prioritising Family Needs: A Grounded Theory of Acculturation for Sub-Saharan
African Migrant Families in Australia, Social Sciences, 9(2) 2020, 17
https://doi.org/10.3390/socsci9020017

Alexandros G. M., An Inquiry into the Nature and Causes of the Wealth of Nations from
Shipping: The Paradigm of Greece-Part I, from Origin to 1950, Modern Economy, 13(5)
2022, 595-616, DOI: 10.4236/me.2022.135032

Al-Zawahreh A. & Al-Madi F., The Utility of Equity Theory in Enhancing Organizational
Effectiveness, European Journal of Economics, Finance and Administrative Sciences,
46(3) 2012, 159-169

Anthony D., A critique of the judicial attitude towards matrimonial property rights under
customary law in Nigeria's southern states. African Human Rights Law Journal, 18(1),
2018, 100-122.

Arkotong L., The power of persuasion: Hindutva, Christianity, and the discourse of religion and
culture in Northeast India, Religion, 47(2) 2016, 203-227, DOI:
10.1080/0048721X.2016.1256845.

Avishek S. & Poornananda D. S.. Matrilineality and the portrayal of women in Meghalaya
cinema,Media Asia, 50 2022, 1-22, DOI: 10.1080/01296612.2022.2157114.

Babatola M. J., Succession in Title and Rights of Women in South West Nigeria: The Realities
and Prospects for a Changing Society, The International Journal of Humanities &
Social Studies, 8(5) 2020, 77-84, https://doi.org/10.24940/theijhss/2020/v8/i5/hs2005-053

Backhouse R. E. & Cherrier B., Paul Samuelson, gender bias and discrimination, The
European Journal of the History of Economic Thought, 26(5) 2019, 1053 - 1080.
https://doi.org/10.1080/09672567.2019.1632366

Badbess K., Till Death Do Us Part: The Ailment Affecting the Widow’s Life Interest in Kenyan
Intestate Succession, Strathmore Law Review, 4(1) 2019, 1-18,
https://doi.org/10.52907/slr.v4i1.107

Bahrami-Rad D., Keeping it in the Family: Female Inheritance, Inmarriage, and the Status of
Women, Journal of Development Economics, 153 2021, 102714,
https://doi.org/10.1016/j.jdeveco.2021.102714

Barker K. & Jurasz O., Online Misogyny: A Challenge for Digital Feminism?, Journal of
International Affairs, 72(2) 2019, 95-114.

Bellis E. K., Li A.D., Jayasinghe Y. L., Girling J. E., Grover S. R., Peate M. & Marino J. L.,
Exploring the Unmet Needs of Parents of Adolescent Girls with Heavy Menstrual Bleeding
and Dysmenorrhea: A Qualitative Study. J Pediatr Adolesc Gynecol, 33(3) 2019, 271-277.
DOI:10.1016/j.jpag.2019.12.007

Benzell S. G. & Cooke K., A Network of Thrones: Kinship and Conflict in Europe, 1495–1918,
American Economic Journal: Applied Economics, 13(3) 2021, 102-133,
https://doi.org/10.1257/APP.20180521

https://doi.org/10.3390/socsci9020017
https://doi.org/10.24940/theijhss/2020/v8/i5/hs2005-053
https://doi.org/10.1080/09672567.2019.1632366
https://doi.org/10.52907/slr.v4i1.107
https://doi.org/10.1016/j.jdeveco.2021.102714
https://doi.org/10.1257/APP.20180521


136

Berat O., Transformative Genealogies: Childbirth and Crises of Succession in Athelston, Studies
in the Age of Chaucer, 42 2020, 183-212, DOI: 10.1353/sac.2020.0005

Berry S., Aligning Interculturalism with International Human Rights Law: ‘Living Together’
without Assimilation, Human Rights Law Review, 18(3) 2018, 441-471,
https://doi.org/10.1093/HRLR/NGY022

Bhalotra S., Chakravarty A., Mookherjee D. & Pino F., Property Rights and Gender Bias:
Evidence from Land Reform in West Bengal, American Economic Journal: Applied
Economics, 11(2) 2019, 205-237, https://doi.org/10.1257/APP.20160262

Bishu S. G. & Heckler N., Women and Men Municipal Managers Doing and Undoing Gender,
Journal of Public Administration Research and Theory, 31(3) 2020, 489-505,
https://doi.org/10.1093/jopart/muaa052.

Bonfield L., Farewell Downton Abbey, Adieu Primogeniture and Entail: Britain’s Brief
Encounter with Forced Heirship, American Journal of Legal History, 58(4) 2018, 479-
504, https://doi.org/10.1093/AJLH/NJY019

Burgess P., Deriving the international Rule of Law: an unnecessary, impractical and unhelpful
exercise, Transnational Legal Theory, 10(1) 2019 65 - 96.
https://doi.org/10.1080/20414005.2019.1609813

Calabro A., Minichilli A., Amore M. D. & Brogi M., The courage to choose! Primogeniture and
leadership succession in family firms, Southern Medical Journal, 39(7) 2018, 2014-2035.
https://doi.org/10.1002/SMJ.2760

Chemhuru M., African Communitarianism and Human Rights: Towards a Compatibilist View,
Theoria, 65(157) 2018, 37-56, https://doi.org/10.3167/TH.2018.6515704

Chen S., Ying S. X., Wu H. & You J., Carrying on the family's legacy: Male heirs and firm
innovation, Journal of Corporate Finance, 69 2021, 101976.
https://doi.org/10.1016/J.JCORPFIN.2021.101976

Cheung T., Secret Trusts and Testamentary Freedom, Trusts & Trustees, 25(7) 2019, 730-736,
https://doi.org/10.1093/TANDT/TTZ063

Chigbu U. E., Masculinity, men and patriarchal issues aside: How do women’s actions impede
women’s access to land? Matters arising from a peri-rural community in Nigeria, Land Use
Policy, 81 2019, 39-48, https://doi.org/10.1016/J.LANDUSEPOL.2018.10.033

Childress S. & Hanusa D., All the System is Simply a Soap Bubble”: Legal Help-Seeking for
Domestic Violence among Women in Kyrgyzstan, Journal of Family Violence, 33 2018,
147-160, https://doi.org/10.1007/s10896-017-9945-0

Chirwa D. M., Reclaiming (Wo)manity: The Merits and Demerits of the African Protocol on
Women’s Rights, Netherlands International Law Review, 53(1) 2006, 63-96.
https://doi.org/10.1017/S0165070X06000635

Cigno A., Gioffre A. & Luporini A., Evolution of individual preferences and persistence of
family rules, Review of Economics of the Household, 19 2020, 935 - 958.
https://doi.org/10.1007/s11150-020-09499-7

https://doi.org/10.1093/HRLR/NGY022
https://doi.org/10.1257/APP.20160262
https://doi.org/10.1093/jopart/muaa052
https://doi.org/10.1093/AJLH/NJY019
https://doi.org/10.1080/20414005.2019.1609813
https://doi.org/10.1002/SMJ.2760
https://doi.org/10.3167/TH.2018.6515704
https://doi.org/10.1016/J.JCORPFIN.2021.101976
https://doi.org/10.1093/TANDT/TTZ063
https://doi.org/10.1016/J.LANDUSEPOL.2018.10.033
https://doi.org/10.1007/s10896-017-9945-0
https://doi.org/10.1017/S0165070X06000635
https://doi.org/10.1007/s11150-020-09499-7


137

Cole A., Friedlander D. & Trinh Q., Secondary Data sources for Health Services Research in
Urologic Oncology, Urologic Oncology, 36(4) 2017, 165-173,
https://doi.org/10.1016/j.urolonc.2017.08.008

Cools A. & Patacchini E., The brother earnings penalty, Labour Economics, 58 2019, 37-51,
https://doi.org/10.1016/J.LABECO.2019.02.009

Cridland J. M., Tsutsui N. D. & Ramirez S. R., The Complex Demographic History and
Evolutionary Origin of the Western Honey Bee, Apis Mellifera, Genome Biology and
Evolution, 9(2) 2017, 457 - 472. https://doi.org/10.1093/gbe/evx009

Corcos C. A., From Agnatic Succession to Absolute Primogeniture: The Shift to Equal Rights of
Succession to Thrones and Titles in the Modern European Constitutional Monarchy,
Michigan State Law Review, 2012 2012, 1587.

Csak C., Constitutional issues of land transactions regulation, Journal of Agriculture and
Environment Law, 13 2018, 5, DOI: 10.21029/JAEL.2018.24.5

Cupac J. & Ebeturk I., Backlash advocacy and NGO polarization over women's rights in the
United Nations, International Affairs, 97(4) 2021, 1183-1201,
https://doi.org/10.1093/IA/IIAB069

Dancer H., Harmony with Nature: towards a new deep legal pluralism. The Journal of Legal
Pluralism and Unofficial Law, 53(1) 2021, 21-41, DOI: 10.1080/07329113.2020.1845503

Diala A. C., A Butterfly that thinks itself a bird: The Identity of Customary Courts in Nigeria,
The Journal of Legal Pluralism and Unofficial Law, 51(3) 2019, 381 - 405.
https://doi.org/10.1080/07329113.2019.1678281

Diala C. A., The Concept of living Customary Law: A Critique, The Journal of Legal Pluralism
and Unofficial Law, 49(2) 2017, 143-165, https://doi.org/10.1080/07329113.2017.1331301

Diala A. C., The shadow of legal pluralism in matrimonial property division outside the courts in
Southern Nigeria, African Human Rights Law Journal, 18(2) 2018, 706-731,
https://doi.org/10.17159/1996-2096/2018/V18N2A13

Diala C. A. & Kangwa B., Rethinking the interface between customary law and constitutionalism
in Sub-Saharan Africa, De Jure Law Journal, 52(1) 2019, 189-206
https://doi.org/10.17159/2225-7160/2019/v52a12

Diala J. C., Normative authority of non-state laws within legal and institutional pluralism in
Nigeria, Journal of Contemporary African Studies, 38(3) 2020, 459 - 474.
https://doi.org/10.1080/02589001.2020.1779197

Dikovska I., Can a Choice-of-Court Agreement Included in a Marriage Contract Meet the
Requirements of Both EU Succession and Matrimonial Property Regulations?, Croatian
Yearbook of European Law and Policy, 15(1) 2019, 269-300.
https://doi.org/10.3935/cyelp.15.2019.348

Dixon R., On Law and Economic Inequality: a response to Philip Alston, Australian Journal of
Human Rights, 24(3) 2018, 276 - 280. https://doi.org/10.1080/1323238X.2018.1502014

Dlamini H. P., Awasom-Fru M. M., Dlamini L. P. & Awasom-Fru S., Towards Understanding
the Cameroon-Nigeria and the Eswatini-South African Border Dispute through the Prism of
the Principle of uti possidetis juris Customary International Law, Africa Development,
47(4) 2022, 239-265, https://doi.org/10.57054/ad.v47i4.2984

https://doi.org/10.1016/j.urolonc.2017.08.008
https://doi.org/10.1016/J.LABECO.2019.02.009
https://doi.org/10.1093/gbe/evx009
https://doi.org/10.1093/IA/IIAB069
https://doi.org/10.1080/07329113.2019.1678281
https://doi.org/10.1080/07329113.2017.1331301
https://doi.org/10.17159/1996-2096/2018/V18N2A13
https://doi.org/10.17159/2225-7160/2019/v52a12
https://doi.org/10.1080/02589001.2020.1779197
https://doi.org/10.3935/cyelp.15.2019.348
https://doi.org/10.1080/1323238X.2018.1502014
https://doi.org/10.57054/ad.v47i4.2984


138

Donald A., Long D. & Speck A., Identifying and Assessing the Implementation of Human Rights
Decisions, Journal of Human Rights Practice, 12(1) 2020, 125-148.
https://doi.org/10.1093/JHUMAN/HUAA003

Duman B., "Keeping it in the family: Female inheritance, in marriage, and the status of
women." Journal of Development Economics, 2021, 153.

Dzramedo J. E., Amoako B. M. & Amos P. M., The State of the Extended Family System in
Ghana: Perceptions of Some Families, Research on Humanities and Social Sciences, 8(24)
2018, 45-51, ISSN: 2225-0484

Egemonu J. N., Critical Examination of the Concept of Illegitimacy under Nigerian Laws,
Indian Journal of Law & Legal Research, 4(5) 2022, 1, ISSN: 2582-8878

Elo S., & Kyngas H., The Qualitative Content Analysis Process, Journal of Advanced Nursing,
62(1) 2008, 107-115, https://doi.org/10.1111/j.1365-2648.2007.04569.x

Enakireru E. O. & Igbineweka F. O., The Bini Customary Law of Inheritance and Succession:
The Intestate Practice of Igiogbe, ACARELAR, 3 2022, 1

Englehart N. A. & Miller M. K., Women's Rights in International Law: Critical Actors,
Structuration, and the Institutionalization of Norms, Politics & Gender, 16(2) 2020, 363 -
387. https://doi.org/10.1017/S1743923X19000242

Era S., Equality according to whom? Debating an age-related restriction in the upcoming
disability legislation reform in Finland, Journal of Aging studies, 58 2021, 100953,
https://doi.org/10.1016/j.jaging.2021.100953

Eseyin M. & Ugbe V. A., Incurring the Ghost of a Dissatisfied Testator: Expostulation on the
Derogation of Testamentary Capacity in Nigerian Law of Succession, Beijing Law Review,
9 2018, 308-321, https://doi.org/10.4236/blr.2018.92020

Evans M. & Wilkins D., Transformative Justice, Reparations and Transatlantic Slavery, Social
& Legal Studies, 28(2) 2019, 137 - 157. https://doi.org/10.1177/0964663917746490

Foguesatto C. R., Mores G. D. V., Kruger S. D. & Costa C., Will I have a Potential Successor?
Factors influencing family farming succession in Brazil, Land Use Policy, 97 2020, 104643.
https://doi.org/10.1016/j.landusepol.2020.104643

Fredman S., Substantive Equality Revisited, International Journal of Constitutional Law, 14(3)
2016, 712-738. https://doi.org/10.2139/SSRN.2510287

Gerring J., Wig T., Veenendaal W., Weitzel D., Teorell J., & Kikuta K.,. Why Monarchy? The
Rise and Demise of a Regime Type. Comparative Political Studies. 54(3-4) 2020, 585-622,
DOI: 10.1177/0010414020938090.

Gomez Jimenez F. R., Court L. & Vasey P., Occupational Preferences and Recalled Childhood
Sex-Atypical Behavior among Istmo Zapotec Men, Women and Muxes, Human Nature, 32
2021, 729 - 747. https://doi.org/10.1007/s12110-021-09417-5

Griffith J., The Leviathan Becoming a Cephalophore: Primogeniture and the Transition from
Sovereignty to Governmentality, Kaygi, 19(2) 2020, 464-484.
https://doi.org/10.20981/kaygi.789093

Hafner-Burton E. M., Tsutsui K. & Meyer J. W., International Human Rights Law and the
Politics of Legitimation, International Sociology, 23(1) 2008, 115 - 141.
https://doi.org/10.1177/0268580907084388

https://doi.org/10.1093/JHUMAN/HUAA003
https://doi.org/10.1111/j.1365-2648.2007.04569.x
https://doi.org/10.1017/S1743923X19000242
https://doi.org/10.1016/j.jaging.2021.100953
https://doi.org/10.4236/blr.2018.92020
https://doi.org/10.1177/0964663917746490
https://doi.org/10.1016/j.landusepol.2020.104643
https://doi.org/10.2139/SSRN.2510287
https://doi.org/10.1007/s12110-021-09417-5
https://doi.org/10.20981/kaygi.789093
https://doi.org/10.1177/0268580907084388


139

Hammond A., Reforming the law of intestate succession in a legally plural Ghana, The Journal
of Legal Pluralism and Unofficial Law, 51(1) 2019, 114-139,
https://doi.org/10.1080/07329113.2019.1594564

Harari M., Women’s Inheritance Rights and Bargaining Power: Evidence from Kenya,
Economic Development and Cultural Change, 68(1) 2019, 189 – 238,
https://doi.org/10.1086/700630

Hirons M., Robinson E., McDermott C., Morel A., Asare R., Boyd E., Gonfa T., Gole T. W.,
Malhi Y., Mason J. & Norris K., Understanding Poverty in Cash-crop Agro-forestry
Systems: Evidence from Ghana and Ethiopia, Ecological Economics, 154 2018, 31-41,
https://doi.org/10.1016/J.ECOLECON.2018.07.021

Hoolo N., A critique of the Swazi Constitutional rules on succession to kingship, De Jure Law
Journal, 52(1) 2019, 65-84, DOI:10.17159/2225-7160/2019/v52a4

Hu M. & Ye W., Home Ownership and Subjective Wellbeing: A Perspective from Ownership
Heterogeneity, Journal of Happiness Studies, 21 2020, 1059-1079.
https://doi.org/10.1007/S10902-019-00120-Y

Huning T. R. & Wahl F., The origins of agricultural inheritance traditions, Journal of
Comparative Economics, 49(3) 2021, 660-674, https://doi.org/10.1016/J.JCE.2021.01.004

Ifeanyi A. Esq, & Aforkoghene Esq OVREME. "The Female Right Of Succession Under The
Igbo Customary Law: A Critique." International Journal of Innovative Legal and Political
Studies 7.1, 2019.

Isaksen E. & Richter A., Tragedy, Property Rights, and the Commons: Investigating the Causal
Relationship from Institutions to Ecosystem Collapse, Journal of the Association of
Environmental and Resource Economists, 6(4) 2019, 741 - 781.
https://doi.org/10.1086/703578.

Itua P. O, Disinheritance of Women under Esan Customary law in Nigeria: The Need for
Paradigm Shift Towards Gender Equality, Advances in Social Sciences Research
Journal, 8(2) 2021, 668-723, DOI: 10.14738/assrj.82.9788

Jarillo S., Darrah A., Crivelli C., Mkwesipu C., Kalubaku K., Toyagena N., Okwala G. &
Gumwemwata J., Where are our ancestors? Rethinking Trobriand cosmology, HAU:
Journal of Ethnographic Theory, 10(2) 2020, 367-391, https://doi.org/10.1086/709521

Jehanzeb K. & Mohanty J., The mediating role of organizational commitment between
organizational justice and organizational citizenship behaviour: Power distance as
moderator, Personnel Review 49(2) 2019, 445-468.

Kabatek J. & Perales F., Academic Achievement of Children in Same- and Different-Sex-
Parented Families: A Population-Level Analysis of Linked Administrative Data From the
Netherlands, Demography, 58(2) 2021, 393-418, https://doi.org/10.1215/00703370-
8994569

Kandzha I., Virgins on the Throne: The Chaste Marriage of Emperor Henry II and Empress
Cunigunde in Medieval Narrative Traditions, Royal Studies Journal, 6 2019, 104-126,
https://doi.org/10.21039/RSJ.205

https://doi.org/10.1080/07329113.2019.1594564
https://doi.org/10.1086/700630
https://doi.org/10.1016/J.ECOLECON.2018.07.021
https://doi.org/10.1007/S10902-019-00120-Y
https://doi.org/10.1016/J.JCE.2021.01.004
https://doi.org/10.1086/703578
https://doi.org/10.1086/709521
https://doi.org/10.1215/00703370-8994569
https://doi.org/10.1215/00703370-8994569
https://doi.org/10.21039/RSJ.205


140

Karp D. J., What is the Responsibility to respect human rights? Reconsidering the ‘respect,
protect, and Fulfill’ Framework, International Theory, 12(1) 2019, 83 - 108.
https://doi.org/10.1017/S1752971919000198

Katouzian H., The Short-Term Society a Comparative Study in Problems of Long-Term Political
and Economic Development in Iran, International Journal of New Political Economy, 2(2)
2021, 1-29, DOI: 10.52547/jep.2.2.1

Kiscenko D., An Ethnographic Exploration of Son Preference and Inheritance Practices in
Montenegro, Comparative Southeast European Studies, 69(1) 2021, 69 - 88.
https://doi.org/10.1515/soeu-2021-2003

Kocabicak E., What excludes women from landownership in Turkey? Implications for feminist
strategies, Women's Studies International Forum, 69 2018, 115-125,
https://doi.org/10.1016/J.WSIF.2018.06.005

Kokkonen A. & Sundell A., Delivering Stability—Primogeniture and Autocratic Survival in
European Monarchies 1000–1800, American Political Science Review, 108(2) 2014, 438 –
453, https://doi.org/10.1017/S000305541400015X

Kokkonen A. & Sundell A., Leader Succession and Civil War, Comparative Political Studies,
53(3-4) 2019, 434 – 468, https://doi.org/10.1177/0010414019852712

Komolafe L., African Jurisprudence as Historical Co-extension of Diffused Legal Theories,
Thought and Practice, 8(1) 2022, 51-68, https://doi.org/10.4314/tp.v8i1.4

Kooffreh B. E. & Kooffreh B., A Review of the Customary Law of Inheritance and Succession
amongst the Efik and Qua Communities in Cross River State, Nigeria. International
Journal of Research, 5(15) 2018, 1470-1480, E-ISSN: 2348-6848

Kumar V., Singh K. K., Kumar P. & Singh P., Does family composition drive future fertility
desire and contraceptive use? An evidence based on National Family Health Survey (2015–
2016), India, Children and Youth Services Review, 121 2021, 105860,
https://doi.org/10.1016/j.childyouth.2020.105860

Kuzenko U., Universal declaration of human rights as a source of universal international legal
standards of human rights, Scientific and informational bulletin of Ivano-Frankivsk
University of Law named after King Danylo Halytskyi, 9(21) 2020, 36-42.
https://doi.org/10.33098/2078-6670.2020.9.21.36-42

Kyriazis C. C., Wayne R. K. & Lohmueller K. E., Strongly deleterious mutations are a primary
determinant of extinction risk due to inbreeding depression, Evolution Letters, 5(1) 2020,
33 - 47, https://doi.org/10.1002/evl3.209

Leib G. & Zehrer A., Intergenerational Communication in Family Firm Succession, Journal of
Family Business Management, 8(1) 2018, 75-90. https://doi.org/10.1108/JFBM-09-2017-
0025

Leon G., Feudalism, Collaboration and Path Dependence in England’s Political Development,
British Journal of Political Science, 50(2) 2018, 511 - 533.
https://doi.org/10.1017/S0007123417000825

https://doi.org/10.1017/S1752971919000198
https://doi.org/10.1515/soeu-2021-2003
https://doi.org/10.1016/J.WSIF.2018.06.005
https://doi.org/10.1017/S000305541400015X
https://doi.org/10.1177/0010414019852712
https://doi.org/10.4314/tp.v8i1.4
https://doi.org/10.1016/j.childyouth.2020.105860
https://doi.org/10.33098/2078-6670.2020.9.21.36-42
https://doi.org/10.1002/evl3.209
https://doi.org/10.1108/JFBM-09-2017-0025
https://doi.org/10.1108/JFBM-09-2017-0025
https://doi.org/10.1017/S0007123417000825


141

Leonard B., Parker D. P. & Anderson T. L., Land quality, Land Rights and Indigenous Poverty,
Journal of Development Economics, 143 2020, 102435.
https://doi.org/10.1016/j.jdeveco.2019.102435

Liu E. M. & Zuo S., Measuring the impact of interaction between children of a matrilineal and a
patriarchal culture on gender differences in risk aversion, Proceedings of the National
Academy of Sciences of the United States of America, 116(14) 2019, 6713 - 6719.
https://doi.org/10.1073/pnas.1808336116

Liu Y. & Jiang Q., Who Benefits From Being an Only Child? A Study of Parent–Child
Relationship among Chinese Junior High School Students, Frontiers in Psychology, 11
2021, 608995, https://doi.org/10.3389/fpsyg.2020.608995

Lock T., Rights and principles in the EU Charter of Fundamental Rights, Common Market
Law Review, 56(5) 2019, 1201-1226, https://doi.org/10.54648/cola2019100

Marian G. C., Literature on inheritance: A summary of what can be learnt, Journal of
Interdisciplinary History of Ideas, 8(15) 2019, 1-14, ISSN: ISSN: 2280-8574

Mavundla S. D., Strode A. & Dlamini D. C., Marital Power Finally Obliterated: The History of
the Abolition of the Marital Power in Civil Marriages in Eswatini, Potchefstroom
Electronic Law Journal/Potchefstroomse Elektroniese Regsblad. 23 2020, 1-19, DOI:
10.17159/1727-3781/2020/v23i0a7504.

Mazel O., Indigenous Health and Human Rights: A Reflection on Law and Culture,
International Journal of Environmental Research and Public Health, 15 2018, 789,
https://doi.org/10.3390/ijerph15040789

Mende J., Are human rights western-And why does it matter? A perspective from international
political theory, Journal of International Political Theory, 17(1) 2019, 38 - 57.
https://doi.org/10.1177/1755088219832992

McLaren M., Global gender justice: Human rights and political responsibility, Critical
Horizons, 20(2) 2019, 127-144.

Meinzen-Dick R., Quisumbing A. R., Doss C. R., & Theis S., Women's land rights as a pathway
to poverty reduction: Framework and review of available evidence, Agricultural Systems,
172 2017, 72-82, DOI: 10.1016/j.agsy.2017.10.009.

Mishchk H., Samoliuk N., Bilan Y. & Streimikiene D., Income inequality and its consequences
within the framework of social justice, Problemy Ekorozwoju, 13(2) 2018, 131-138.

Minei A. P., Customary Law to Acquire Full Force of Law, Cultural and religious
studies, 10(2) 2022, 100-109, DOI: 10.17265/2328-2177/2022.02.005

Minichilli A., Nordqvist M., Corbetta G. & Amore M. D., CEO succession mechanisms,
organizational context, and performance: A socio‐emotional wealth perspective on
family‐controlled firms, Journal of Management Studies, 51(7) 2014, 1153-1179.

Moritz M., Gardiner E., Hubbe M. & Johnson A., Comparative Study of Pastoral Property
Regimes in Africa Offers No Support for Economic Defensibility Model. Current
Anthropology, 60(5) 2019, 609 - 636. https://doi.org/10.1086/705240

Nartey M., Yvonne Nelson and the heroic myth of Yaa Asantewaa: a discourse-mythological
case study of a Ghanaian celebrity, Critical Studies in Media Communication, 38(3) 2021,
255 - 268. https://doi.org/10.1080/15295036.2021.1907429

https://doi.org/10.1016/j.jdeveco.2019.102435
https://doi.org/10.1073/pnas.1808336116
https://doi.org/10.3389/fpsyg.2020.608995
https://doi.org/10.54648/cola2019100
https://doi.org/10.3390/ijerph15040789
https://doi.org/10.1177/1755088219832992
https://doi.org/10.1086/705240
https://doi.org/10.1080/15295036.2021.1907429


142

Nasrul M. A. & Salim W. N. M., Administration of Estates in Malaysia: Determinant of Factors
behind the Delay in the Distribution of the Deceased’s Assets, Journal of Nusantara
Studies, 3(1) 2018, 75-86, https://doi.org/10.24200/JONUS.VOL3ISS1PP75-86

Natamiharja R., Rasya A. & Sabatira F., Mapping International Laws on Human Rights in the
1945 Constitution of the Republic Indonesia, Journal of Advance in Social Science and
Policy, 1(1) 2021, 18-26. https://doi.org/10.23960/JASSP.V1I1.26

Ndima D. D, The anatomy of African jurisprudence: a basis for understanding the African socio-
legal and political cosmology, Comparative and International Law Journal of Southern
Africa, 50(1) 2017, 84-108

Negedu I. A. & Ojomah S. O., The question of African communalism and the antithesis of
democracy, Filosofia Theoretica: Journal of African Philosophy, Culture and Religions,
7(3) 2018, 53-71, https://doi.org/10.4314/FT.V7I3.5

Ogbuabor C. A. & Ajah D., Can a Foreigner Own Land in Nigeria? The Supreme Court
Decision in Gerhard Huebner v Aeronautical Industrial Engineering and Project
Management Company Limited, Journal of African Law, 64(1) 2020, 127 - 141.
https://doi.org/10.1017/s0021855319000330

Ogundele O. J. K, Idris A. A. & Ahmed-Ogundipe,K. A. Entrepreneurial Succession Problems
in Nigeria’s Family Businesses: A Threat to Sustainability, European Scientific Journal,
8(7) 2012, 208-227, https://doi.org/10.19044/ESJ.2012.V8N7P%P

Okafor L., Olugasa O., & Olanrewaju O., Conceptual and Theoretical Framework of Inheritance
Rights of Women and Children in South-Eastern Nigeria, Redeemers University Nigeria,
Journal of Jurisprudence and International Law, 3(1) 2023, 1.

Okogbule N. S. & Brown C., Social and Economic Rights and Transformative Constitutionalism
in Africa: Imperative of Expanding the Frontiers of Judicial Activism, US-China Law
Review, 16(2) 2019, 52-64, https://doi.org/10.17265/1548-6605/2019.02.002

Oni B. A., Discriminatory Property Inheritance Rights under the Yoruba and Igbo Customary
Law in Nigeria: The Need for Reforms, IOSR Journal of Humanities and Social Science,
19(2) 2014, 30-43. https://doi.org/10.9790/0837-19243043

Onoshioke A., The Dissolution of Customary Law Marriage in Nigeria and Intestate Inheritance:
A Review of the Supreme Court Decision in Okonkwo v Ezeaku, BiLD Law Journal, 6(1)
2021, 89-103.

Ormerod R., The history and ideas of sociological functionalism: Talcott Parsons, modern
sociological theory, and the relevance for OR, Journal of the Operational Research
Society, 71(12) 2019, 1873 – 1899, https://doi.org/10.1080/01605682.2019.1640590

O'Rourke C. & Swaine A., Cedaw and the Security Council: Enhancing Women's Rights in
Conflict, International and Comparative Law Quarterly, 67(1) 2018 167 - 199.
https://doi.org/10.1017/S0020589317000483

Osman F., The Consequences of the Statutory Regulation of Customary Law: An Examination of
the South African Customary Law of Succession and Marriage, Potchefstroom Electronic
Law Journal, 22(1) 2019, 1-24. https://doi.org/10.17159/1727-3781/2019/v22i0a7592

https://doi.org/10.24200/JONUS.VOL3ISS1PP75-86
https://doi.org/10.23960/JASSP.V1I1.26
https://doi.org/10.4314/FT.V7I3.5
https://doi.org/10.1017/s0021855319000330
https://doi.org/10.19044/ESJ.2012.V8N7P%25P
https://doi.org/10.17265/1548-6605/2019.02.002
https://doi.org/10.9790/0837-19243043
https://doi.org/10.1080/01605682.2019.1640590
https://doi.org/10.1017/S0020589317000483
https://doi.org/10.17159/1727-3781/2019/v22i0a7592


143

Otten F., Hein J., Bondy H. & Faust H., Deconstructing sustainable rubber production:
contesting narratives in rural Sumatra, Journal of Land Use Science, 15(2-3) 2020, 306 -
326. https://doi.org/10.1080/1747423X.2019.1709225

Otu M. T. & Nabiebu M., Succession and Inheritance of Property under Nigerian Laws: A
Comparative Anaylsis, European Journal of Social Sciences, 62(2) 2021, 50-63, ISSN:
1450-2267

Ozdemir O. & Harris P., Primogeniture in Turkish Family Owned Businesses: An Examination
of Daughter Succession, the Impact of National Culture on Gendered Norms and Leadership
Challenge, International Journal of Family Business and Management, 3(1) 2019, 1-18,
https://doi.org/10.15226/2577-7815/3/2/00127

Perez-Navarro E., The Way things go: Moral Relativism and Suspension of Judgment,
Philosophical Studies, 179(1) 2022, 49-64, https://doi.org/10.1007/s11098-021-01650-z

Piano E. E. & Salter A. W., The fundamental Coase of development: property rights foundations
of the effective state, Journal of Institutional Economics, 17(1) 2020, 37 - 52.
https://doi.org/10.1017/S1744137420000260

Pratiwi C. S., Bridging the Gap between Cultural Relativism and Universality of Human Rights:
Indonesia Attitudes, Journal of Indonesian Legal Studies, 5(2) 2020, 449-478,
https://doi.org/10.15294/jils.v5i2.39271

Puorideme D., How Men and Women Negotiate Sociocultural Relations in Asante Matrilineage
(abusua): An Ethnographic-based Discourse Study, Journal of Multicultural Discourses,
14(3) 2019, 272 – 290, https://doi.org/10.1080/17447143.2019.1629447

Roig R., Aybar C. & Pavia J., Gender Inequalities and Social Sustainability. Can Modernization
Diminish the Gender Gap in Political Knowledge? Sustainability, 12 2020, 3143,
https://doi.org/10.3390/su12083143

Russell M. E., “Whomsoever He Wishes As His Successor”: Paul Bushkovitch on Succession
and Absolutism in Early Modern Russia, Russian History, 48(2) 2022, 211-
229, https://doi.org/10.30965/18763316-12340030

Said M. & Nurhayati Y., A Review on Rawls Theory of Justice, International Journal of Law,
Environment and Natural Resources, 1(1) 2021, 29-36,
https://doi.org/10.51749/INJURLENS.V1I1.7

Sasaki H., Is growth declining in the service economy? Structural Change and Economic
Dynamics, 53 2020, 26-38. https://doi.org/10.1016/J.STRUECO.2020.01.004

Schulz J. F., Bahrami-Rad D., Beauchamp J. P. & Henrich J., The Church, Intensive kinship, and
global psychological variation, Science, 366(6466) (2019).
https://doi.org/10.1126/science.aau5141

Setyono B. & Widodo H. P., The Representation of Multicultural values in the Indonesian
Ministry of Education and Culture-Endorsed EFL textbook: A Critical Discourse Analysis,

https://doi.org/10.1080/1747423X.2019.1709225
https://doi.org/10.15226/2577-7815/3/2/00127
https://doi.org/10.1007/s11098-021-01650-z
https://doi.org/10.1017/S1744137420000260
https://doi.org/10.15294/jils.v5i2.39271
https://doi.org/10.1080/17447143.2019.1629447
https://doi.org/10.3390/su12083143
https://doi.org/10.30965/18763316-12340030
https://doi.org/10.51749/INJURLENS.V1I1.7
https://doi.org/10.1016/J.STRUECO.2020.01.004
https://doi.org/10.1126/science.aau5141


144

Intercultural Education, 30(4) 2019, 383 - 397.
https://doi.org/10.1080/14675986.2019.1548102

Simuziya N. J., Universal Human Rights vs Cultural & Religious Variations: An African
perspective, Cogent Arts & Humanities, 8(1) 2021, 1988385,
https://doi.org/10.1080/23311983.2021.1988385

Sogbesan O. & Laotan-Brown T., Reflections on the Customary Laws of Benin Kingdom and Its
Living Cultural Objects in the Discourse of Ownership and Restitution, Santander Art &
Culture L. Rev, 8 2022, 29-48, DOI: 10.4467/2450050XSNR.22.011.17024

Srivastava U., Singh K. K. & Yadav P. K., Disaggregated analysis of birth averted due to family
planning use in India: An evidence from NFHS-4, 2015–2016, Plos One, 15.9, 2020, DOI:
10.1371/journal.pone.0239376.

Tafuro S., An Economic Framework for Persisting Son Preference: Rethinking the Role of
Intergenerational Support, Population Research and Policy Review, 39 2020, 983-1007,
https://doi.org/10.1007/s11113-020-09594-8

Tassinis O. C., Customary International Law: Interpretation from Beginning to End, European
Journal of International Law, 31(1) 2020, 235-267, https://doi.org/10.1093/ejil/chaa026

Taylor A., Formalising Aristocratic Power in Royal Acta in Late Twelfth- and Early Thirteenth-
Century France and Scotland, Transactions of the Royal Historical Society, 28 2018, 33 -
64. https://doi.org/10.1017/S0080440118000038

Tomlin C., Mapfumo E., & Mocombe P. C., Black Feminine Patriarchy, Sociology
International Journal, 6(4) 2022, 165-170.

Traisbach K., On concepts, conceptions, and conceptors: remarks ‘On the concept of law,
International Theory, 13(3) 2020, 530 – 537, https://doi.org/10.1017/S1752971920000603

Udogu C., Primogeniture, A Cultural Tool for the Interpretation of Genesis
Narratives, International Journal of Social Sciences and Scientific Studies, 1(1) 2021,
37-42.

Udoh O. D., Folarin S. F. & Isumonah V. A., The influence of religion and culture on women’s
rights to property in Nigeria, Cogent Arts & Humanities, 7(1) 2020, 1750244,
https://doi.org/10.1080/23311983.2020.1750244

Umans I., Lybaert N., Steijvers T. & Voordeckers W., The Influence of Transgenerational
Succession Intentions on the Succession Planning Process: The moderating role of High-
Quality Relationships, Journal of Family Business Strategy, 12(2) 2019, 100269,
https://doi.org/10.1016/J.JFBS.2018.12.002

Usman A., An Empirical Evaluation of the Determinants of Property Tax Compliance Rate in
Kaduna State, Nigeria, African Multidisciplinary Tax Journal, 2022(1) 2022, 249- 267,
https://doi.org/10.47348/amtj/v2/i1a13

Vidhan J., Culture and Ethnobotany of Jaintia tribal community of Meghalaya, Northeast India -
a Mini review. Indian Journal of Traditional Knowledge, 9 2010, 38-44.

https://doi.org/10.1080/14675986.2019.1548102
https://doi.org/10.1080/23311983.2021.1988385
https://doi.org/10.1007/s11113-020-09594-8
https://doi.org/10.1093/ejil/chaa026
https://doi.org/10.1017/S0080440118000038
https://doi.org/10.1017/S1752971920000603
https://doi.org/10.1080/23311983.2020.1750244
https://doi.org/10.1016/J.JFBS.2018.12.002
https://doi.org/10.47348/amtj/v2/i1a13


145

Vijeyarasa R., Three Decades of CEDAW Committee General Recommendations, Max Planck
Yearbook of United Nations Law Online, 25(1) 2022, 797-826,
https://doi.org/10.1163/18757413_02501014

Wang W., Liu X., Dong Y., Bai Y., Wang S. & Zhang L., Son Preference, Eldest Son Preference,
and Educational Attainment: Evidence From Chinese Families, Journal of Family Issues,
41(5) 2019, 636 - 666. https://doi.org/10.1177/0192513X19874091

Williams I., Commentaries on the Laws of England, The Journal of Legal History, 40(1) 2019,
95-97, DOI: 10.1080/01440365.2019.1576366

Williams V., Boylan A. & Nunan D., Critical Appraisal of Qualitative Research: Necessity,
Partialities and the issue of Bias, BMJ Evidence-Based Medicine, 25 2019, 9-11,
https://doi.org/10.1136/bmjebm-2018-111132.

Wright D. C., The Demographics of Intergenerational Transmission of Wealth: An Empirical
Study of Testacy and Intestacy on Family Property, UMKC L. Rev, 88 2019, 665.

Xanthaki A., When Universalism Becomes a Bully: Revisiting the Interplay Between Cultural
Rights and Women's Rights, Human Rights Quarterly, 41(3) 2019, 701 - 724.
https://doi.org/10.1353/HRQ.2019.0049

Zalucki M., Evidentiary function of the provisions on the form of wills in the contemporary
succession law: is the complete abandonment of formalism possible?, Trusts & Trustees,
26(8-9) 2020, 814-825, https://doi.org/10.1093/tandt/ttaa080

Newspaper

Fiona F., L. Robinson & Bello M. A., A review of tenure and governance in the pastoral lands of
East and West Africa, SPARC Report, 2021

Thesis/ Dissertations

Adegbola A. E., An Appraisal of the primogeniture rule and its position under international
human rights law, Afe Babalola University, 2018.

Cogger J., Inheritance and redistribution: exploring the constitutional commitment towards
redistribution in the private law of succession, University of Cape Town, 2021.

Dagadu L. M., Exploring the Influence of Feminization in the Public Relations Practice on the
Female Public Relations Practitioners in Ghana: A Case Study of Women in Public
Relations (WiPR) in the Greater Accra Region, Ghana Institute of Journalism, 2021.

Maunatlala R. K., The role of male primogeniture and the role of women to inherit any success
under customary law of succession, University of Pretoria, 2019.

Olarinre D. P, Legitimacy, Legitimation and Succession Under Nigerian Law, Obafemi
Awolowo University, 2018.

Saetre S., Queen’s Gambit: A Closer Look at Political Succession through a Typology and a
Case Study of Henry VIII, Norwegian University of Science and Technology, 2023.

Starr L., The Sea Peoples: The Warriors Behind the Infamy, Flinders University, 2018.

https://doi.org/10.1163/18757413_02501014
https://doi.org/10.1177/0192513X19874091
https://doi.org/10.1136/bmjebm-2018-111132
https://doi.org/10.1353/HRQ.2019.0049
https://doi.org/10.1093/tandt/ttaa080


146

Biodata

A. Personal Data

Full Name: Miriki Tonye Sharon

Address: 33b, Pariola Street, Ogudu GRA, Lagos, Nigeria.

E-mail: sharonmiriki1@gmail.com

Phone no: +2348027375087

Date of Birth: September 11 1999

Place of Birth: Ibadan

Nationality: Nigerian

Next of Kin: Mrs Miriki Florence

B. Educational Background

Educational Institutions Attended with Date and Qualifications

• Msc in International Law & Diplomacy (In view)

Lead City University, Ibadan, Oyo State.

• Bsc Politics & International Relations 2019

Lead City University, Ibadan, Oyo State.

• Senior Secondary School Certificate 2015

Good Shepherd Schools, Ogun State.

• Primary School Leaving Certificate 2009

St Michael Dee, Ogba, Lagos

mailto:sharonmiriki1@gmail.com


147

C. Working Experience with Dates

• Ifeoluwa Middle School 2, Osun, Osogbo November 2019 – October 2020

Teacher (NYSC)

• Prestige Assurance Plc, Ikeja, Lagos June 2018 – August 2018

Underwriter (Intern)

• Prestige Assurance Plc June 2017 – August 2017

Underwriter (Intern)

_________________ _______________

Signature Date



148

The University Compliance Certification

This is to certify that this thesis written by MIRIKI Tonye Sharon with matriculation number

LCU/PG/001830 in the Department of Politics and International Relations, Faculty of

Management and Social Sciences, Lead City University, Ibadan, is in full compliance with the

approved University format and style.

________________ _____________

Signature Date


	Chapter One
	1.1Background to the Study
	1.2Statement of the Problem
	1.3Aim and Objectives of the Study
	1. 4Research Questions
	1.5 Significance of the Study
	1.6 Scope of the Study
	1.8Operational Definition of Terms 

	Chapter Two
	2.1Conceptual Review
	2.1.1Concept of Primogeniture Rule
	2.1.2Concept of Succession 
	2.1.3Origin of the Primogeniture Rule
	2.1.4Position of Primogeniture Rule under Interna
	2.1.5Nature of Primogeniture Rule
	2.1.6 Types of Primogeniture Rule
	2.1.7Difference between Male Preference Primogeni
	2.1.8Rationale behind the Primogeniture Rule
	2.1.9Historical Development of the Primogeniture 
	2.1.10Primogeniture as determinant of Succession
	2.1.11Primogeniture Rule and the Nigerian Laws of
	2.1.12Statutory Laws of Succession

	2.2Theoretical Framework
	2.2.1Functionalism Theory
	2.2.2Distributive Justice Theory 
	2.2.3The Equity Theory 

	2.3 Review of Empirical Studies
	3.1Research Design
	3.2Description of the Research Instruments
	3.3Method of Data Collection
	3.4Method of Data Analysis

	Endnotes
	Chapter Four
	4.1 Articulation of the practice of the primogenit
	4.2Presentation of Data
	4.2.1Research Questions


	Statutory Laws of Succession
	ii.Intestate Succession
	Customary Laws of Succession
	2.Practice of Primogeniture Rule in South African

	Testate Succession
	Intestate Succession
	Primogeniture and Feudalism
	Primogeniture and Succession to the British Throne
	4.2.1.2 Position of Primogeniture Rule under Inter

	International Human Rights Law
	International Human Rights Law on Primogeniture
	4.2.1.3 Inconsistencies of the primogeniture rule 

	Global International Human Rights Instruments
	Regional Human Rights Instruments
	4.2.1.4 To find opposition and compromise of primo

	4.2.1.5Implication of replacement of customary law of suc
	4.3Discussion of Findings

	Chapter Five
	5.1Summary of Findings
	5.2 Conclusion
	5.3Recommendations
	Article
	Newspaper

	Thesis/ Dissertations
	Biodata
	The University Compliance Certification

