CHAPTER ONE
GENERAL INTRODUCTION
1.1.BACKGROUND OF THE STUDY

The idea of corporate governance is not a new concept in Nigeria and in global corporate
practice. Its history and practice have been well documented. Corporate gove@ a
concept which mixes a number of sociological and legal principles in the @ément of
a company and how it relates to the society. However, just like most @cial concepts
and ideals, it needs constant refinement and changes to keep aly@'}emain functional
as a social tool. %%\

It can be argued that corporate governance is an i %ﬁt feature of any developed or
developing economy. In recent times, it has an integral form of regulation for
companies, and stakeholders as they the growing influence of corporate bodies
on culture, consumption, lifestyle, @?and services of and for the society. Corporate
governance is important for a@ reasons. One of the reasons that has been attested is
the role corporations havl copve to play in the economic and social aspects of the society'.
Corporate goven@'also important for the thriving of a healthy economic system,
which make@ a system a good destination for capital inflow. It is a system of
goven@e hat encourages the creation of standards and policies which encourage
@s rency, anti-corruption, healthy competition, among others. The origin of the
Q)ncept of corporate governance itself has been traced to the Asian Economic Crisis in

the late 90s2.

There are several attempts and efforts made to define the concept of corporate governance

by different scholars and theorists alike. However, the definition of the Organization for

! Shafi Mohamad, ‘The Importance of Effective Corporate Governance’ [2011] SSRN Electronic Journal.
2 Ibid.



Economic Cooperation and Development (OECD) is said to symbolize the international
consensus on the meaning of the concept which it defines as the system by which
business corporations are directed and controlled. The corporate governance structure
specifies the distribution of right and responsibilities among different participants in the
corporation such as the board, managers, shareholders and other stakeholders and spells
out the rules and procedures for making decisions on corporate affairs. By doi &ht
also provides the structure through which the company objectives are set@é means

of attaining those objectives and monitoring performance.? %\

'\
Corporate governance is a wide field of regulations, laws &actices that guide the

corporate bodies which have become very importa% eveloped and developing
economies. This work seeks to assess the corpor overnance standards in two different
countries, namely Australia and Nigeria. TheN\puypose of which is to determine possible
distinctions between the two jurisdicti as’against international standards and how this
can be used to improve the stat gnaorate governance. The work also intends to show
the debates surrounding t (%ent theories of corporate governance, that is, whether
the stakeholder or s re%kfer theory holds. Through an analysis of these theories, and

which applies i@respective countries, this work attempts to determine which theories

are preva){tg.d effective.

Th@earch is a comparative exercise that will show what roles corporate stakeholders

in the corporate governance regimes of different countries and how the comparison
can be used to improve the corporate governance regime of Nigeria. The work will also
assess the theories of corporate governance which are more popular in the settings of the

jurisdictions selected.

3 Organization for Economic Corporation and Development (2004) ‘OECD principles of corporate governance’
OECD publication service, pp. 11-15



Finally, the thesis will make use of international benchmarks such as the Organization for
Economic Cooperation and Development (OECD) 2004 principles to make
recommendations on possible solutions to policymakers and stakeholders in the

respective countries.

1.2.STATEMENT OF PROBLEM \; )

Some of the debates which can be raised on the history and developme gorporate
governance is whether it is a legal concept or a sociological concept. 'R@nterpretations
can also be extended into asking whether corporate goveman@ fégal obligation or
merely a social duty that companies may independen@for as a form of social
responsibility. Q%

This study seeks to explore the continuous cha ature of corporate governance using
the two case studies of Australia and Njgetja. The problem that social concepts such as
corporate governance encounter is @}bey are easily subject to changes in response to

the changing dynamics of sosigti T'hese changes make it necessary to study and assess

how tools like corporate‘@ﬁance fit into new situations.

1.3. @RCH QUESTIONS

hat is the legal climate for corporate governance in Australia and Nigeria?
2. What are the distinctions between the legal frameworks of corporate governance in
Nigeria and Australia?
3. In what instances have the Nigerian legal framework for corporate governance fallen

short of international standards?



4. What are the means of efficient corporate governance, as measured against OECD

Principles?

1.4. OBJECTIVES OF THE STUDY

1. To identify and define the principal stakeholders in the corporate governance w

under Australian and Nigerian Laws. @’

2. To distinguish between the shareholder theory and the stakeh ﬁ@ueory and
determine which one, based on theory, is more prevalent in th al.ﬁamework of the
countries identified. %\

3. To compare the legal and administrative frame %Australia and Nigeria and
measure them up against the standards of the O \&inciples.

&

1.5. RESEARCH METHODOLO(QJ\

The method required for ¢ @this chosen topic consists of the qualitative method.
Peripheral data sourc sNe impact of corporate governance on economic growth and
development i A& ::ase study countries will be assessed. Primary sources such as
laws, stat eggurt cases and regulations of the countries will be analyzed. The research
will sess secondary sources such as reports, journals and articles on the question of

0 ate governance. A discourse analysis will also be undertaken with heavy reference
o OECD principles and surveys. The preference for OECD data stems from its

entrenched impact on the sector and its international guiding role in the regulation of

corporate governance globally.



1.6. SIGNIFICANCE OF THE STUDY

Corporate governance is becoming more important in a society which is highly powered
by corporations providing goods and services through business solutions that are
continuously innovative. As globalization increases and modern technology makes more
changes to established systems, the need for up-to-date corporate governance standards
also become very important. One of the significance this study brings is the compar@ re

which allows a cursory look into how corporate governance standards impact s @élivery in
developed and developing countries. While developed countries like Australi have a host of

studies which assess the positive impact of corporate governance s@s,'}here is a dearth of

S
&

Furthermore, there have been a few theoretr planations on the importance of

studies on developing countries®.

corporate governance to the society suc the~one highlighted by Gregory and Simms
(1999) in ° In the more competitiVQSj;l of attracting investments, different countries
have mustered their standard r@)id to attract foreign capital inflow to shore up their
economic growth and d% ent. It therefore becomes imperative for a study on the
impact of corpora vernance on the economic development of countries. The study
will enable ut) f corporate governance has positively impacted the economic growth
of eco like Australia’s. In addition, this study will analyze the current loopholes in
the%orate governance systems of Nigeria, particularly through the aforementioned
Q) parative, and the contributing factors to same. It will also help us study whether

improving corporate governance standards can positively drive the growth of economies

4 Zain Sharar, ‘A Comparative Analysis of the Corporate Governance Legislative Frameworks in School of Law A
Comparative Analysis of the Corporate Governance Legislative Frameworks in Australia and Jordan Measured
against the OECD Principles of Corporate Governance 2004 ’.

5 Mohamad (n 1).



in developing countries like Nigeria and whether their standards are at par with current

international standards.

1.7. THEORETICAL FRAMEWORK

A lot of literatures have discussed what the concept of corporate governance is an IWt
affects development in the society. For example, some studies have a% how
corporate governance rules influence investing behaviour.® Other %gghave also
assessed how corporate governance impacts sector-wide indus&% .Eor example, the
banking industry is one which has been heavily inﬂuen@r corporate governance
standards.” While the good side of corporate governa een highlighted by several
studies, some have also explored the negati ct of poor corporate governance
standards, by highlighting scandals such a§ th&Fnron Scandal, the WorldCom Scandal,
and the Lehman Brothers scandal i %ast decade among many others.® These have
significantly analyzed how said%ldals affected the respective industries, and how they
may be prevented in the %?»

However, this studg%ﬂends to take the analysis of corporate governance structures
beyond defi 'nd how they only impact sectors. This study will conduct a
comparati g‘;ysis between a developed country and developing country with a view to
hig‘!@g how corporate governance could impact economic growth and development.

e studies such as Sharar’ have done a comparative analysis of corporate governance

codes in Australia and Jordan but not many studies have assessed Nigeria.

6 Dimity Kingsford Smith, ‘Governing The Corporation: The Role Of “Soft Regulation” (2012) 35 Unswlj 378.
7 Bank for International Settlements, Principles for Enhancing Corporate Governance (2010).

8 Md ShamimulHasar, Normah Binti Omar and Morrison MandleySchachler, ‘The Importance of Corporate
Governance in Promoting Business : Perception and Reality’ [2015] ResearchGate.

Sharar (n 3).



The prevailing theories of corporate governance in many jurisdictions are the shareholder
primacy and the stakeholder theories. While the shareholder primacy theory proponents
suggest that corporate law must drive directors to provide and maximize shareholder
value above every other thing, the stakeholder theory widens the beneficiary of corporate
duty to other stakeholders like the consumer, community of participation etc. The nature
and extent to which either of this is practiced in Nigeria remains nebulous N?Pﬁe
recent revamp of the legal framework to introduce the companies and allie@@rs act of
2020 and the regulations in the next year. To this end, this study will iﬁ%\&ate the status
of these theories within the context of Nigerian laws and admi@@v@bodies as well as
against international standards with core lessons drawn L%C'@ ctional jurisdictions like
Australia and the OECD principles. Q%
N2
1.8. LEGAL FRAMEWORK @

The primary corporate law in 1s the Companies and Allied Matters Act 2020. This
was recently introduced a% of a revamp of Nigeria’s corporate sphere to keep pace
with international ﬁ%}n) and functional demands of commercial activity. This will
form the key @%{ent of this research while answering the research questions. Further
sources @ws applicable include the Companies Regulations issued by the corporate
affas mmission in 2021, judicial precedents and applicable codes of corporate
&mance issued by regulators in varying fields. On the administrative end, the
Corporate Affairs Commission (CAC) is the primary regulator responsible for enforcing
the provisions of the CAMA and other extant laws. The Securities and Exchanges
Commission (SEC) also plays a significant role in the regulation of publicly listed
companies by issuing regulations including its own Code of Corporate Governance for

Public Companies.



Unlike Nigeria where corporate governance laws are hard coded, Australia takes a soft
law approach with minimal mandatory provisions contained in its applicable laws. This
forms part of the key investigations in this research. The primary law in Australia is the
Corporations Act of 2001 enforced alongside the provisions of common law and periodic
regulations issued by the Australian Securities and Investments Commission (ASIC).
Aside from these legal instruments, companies desirous of listing and pub %

companies are bound by the rules of the Australian Stock Exchange (ASX@Q as the

&

1.9. STRUCTURE OF STUDY %\

ASX Corporate Governance Principles and Recommendations.

This chapter of this study has laid the backgroun %)research providing an insight
into the problem, research questions, aims an@h’ves of study, as well as an overview
of the legal and theoretical framework considered in the course of this research.
Chapter two will examine existing@ure in a bid to expose the research gaps and
highlight the areas where this?@ch intends to contribute to existing knowledge in the
field of corporate law: r chapter three and four the shareholder primacy and
stakeholder cons@ﬁ theories in Australia and Nigeria are considered along with
other issues @ in relation to corporate governance in Nigeria when put against the
intem@&benchmarks set by the OECD. Chapter five concludes the research and

@/1 s recommendations to address some of the lapses that have been highlighted by

Qis research.

1.10. DEFINITION OF TERMS

Shareholder Primacy means the theory of corporate governance that requires directors to

ensure that they maximize shareholder value.



Corporate Governance is the entire gamut of oversight and supervisory function of the
directors of a company. Alternatively, corporate governance is the system of rules,
practices and processes by which a company is directed and controlled.

Stakeholder means persons or entities who are reasonably affected by the acts or

omissions of a company. Stakeholder includes shareholders, employees, analysts,

organizations and government.

creditors, customers, regulators, vendors, host community, non-go@l

Shareholder means a person who bears membership of a compan@eason of its
contribution to its funds or its promise to share its liability at wy@wﬁ
Company means a corporate entity incorporated under t}@ nt laws of a jurisdiction.

For the context of Nigeria, a company means A@&yany incorporated under the
Companies and Allied Matters Act, Cap 20. I@e Federation of Nigeria 2004.
OECD means the Organization for Eco@Cooperation and Development.






CHAPTER TWO
LITERATURE REVIEW

2.1 ANTECEDENCE OF CORPORATE GOVERNANCE AND THEORETICAL
FRAMEWORKS THROUGH EXISTING LITERATURE

A lot of research efforts have been directed towards understanding the historical antecedents
of corporate governance at the national and international level. This may be ﬁ‘%:0
various reasons including the bid to understand the nature and source of the most
dominant principles of corporate governance and their socio-political ign; ance in respect
of each location of study. Research suggests that the domesti @&meworks of corporate
governance developed mostly alongside the internationa ork particularly with the
central role the Organization for Economic Coop ﬁ%and Development (OECD) has

played in the development of the modern framewogk.}’

X

Zain Sharar, in their work on the como@%)\%vemance structure in Jordan traced the history
of modern corporate governance fr@work to the financial crises in East Asia, Russia, and
incidences of corporate sca% d failures across several continents leading to increased
focus on corporate ance systems to forestall further occurrences and protect the

stability of th ational financial market.!! There has been copious research

conoborat@@s position to such extent as implying that corporate fraud and catastrophes

QQ%

10 5ODALI and Governance Consultants S.A., ‘White Paper on the Importance of Corporate Governance in State
Owned Enterprise Prepared for CAF - Latin American Development Bank’ (2012)
<http://www.oecd.org/daf/ca/SecondMeetingLatinAmericaSOECAFWhitePaper.pdf>.

11 7ain Sharar, ‘A Comparative Analysis of the Corporate Governance Legislative Frameworks in Australia and
Jordan Measured against the OECD Principles of Corporate Governance 2004 as an International Benchmark.’
(2007).



have been the catalysts to the development of a robust corporate governance framework at the

domestic and international scene.!?

This reportedly formed the build-up to the push by the OECD policy makers in 1998 along
with other international organizations and stakeholders in the private sector to form a set of
corporate governance principles with universal application. This essentially laid_ the
foundation for the OECD Principles of Corporate Governance of 1999. A revised iQrrwas
subsequently introduced in 2004. While this developed at the international 1 @ standard
form of corporate governance rules, states have developed bespoke co sﬁes governing

'\
corporate governance within their territories by mostly adapti%‘tﬁgOECD standard with

necessary modifications. ®,

The influence of the OECD has been expressed by, Xﬁlics to be one of the major reasons
why the term “Corporate governance” has ng%o ¢ to be of popular usage.!* Some of the
recorded effects of this intensified effi &corporate governance by the OECD includes
substantial change in stock market @ties at a time when the Australian economy has been
awash with series of corporate dals. The media at the time also drew attention on these

corporate excesses witﬂ%re stakeholders joining in on the call for a robust framework of

corporate gove’address the problems arising.'4
As the igt@of research on the subject of corporate governance grew across the world,
t

sev@h ories underpinning each writer’s understanding of the subject was developed and
popylarized. For instance, Millstein wrote extensively on the agency theory of corporate

governance, a spectrum from which he viewed the subject as the monitoring mechanism for

12 Ghulam Abid and others, ‘Theoretical Perspectives of Corporate Governance’ (2014) 3 Bulletin of Business
and Economics 166, 167.

13 Barbara Marie L’Huillier, ‘What Does “Corporate Governance” Actually Mean?’ (2014) 14 Corporate
Governance (Bingley) 300, 3.

14 Marie L’Huillier (n 4); Dignam Alan and Galanis Michael, ‘Australia Inside-Out: The Corporate Governance
System of the Australian Listed Market’ (2004) 28 Melbourne University Law Review 623.



shareholders to constantly keep the manager’s control in check for enhancement of profit and
promotion of gains on shareholding.!> The agency theory was one of the earliest offshoots,
as a previous understanding of corporate governance was that it was rather narrowly focused
on the principal-agent relationship'® between the shareholders and the management of the
company.!” Conversely, Vasudev argues that there is evidence of the stakeholder theory in
practice in the early nineties as corporate philanthropy and accounting for intere@-
shareholder groups.!® This eventually grew into the modern focus on c@k social

responsibility as a mainstream practice of good corporate governance.'” %\

'\
The history of corporate governance in Nigeria is more o <§@aced to the colonial

relationship between the country and Britain. This is mo use of the relative lack of

@ation of Lagos in 1861, which

indigenous corporate structures prior to the Britis

ushered in some foreign companies for exports a ing purposes.?’ Afolabi alludes to this
point in their work on the corporate gov &practices in Nigerian and Ghanaian firms.?!
The work further establishes that g@) colonial relationship, the country inherited the
Anglo-Saxon model of corpor. ?V!rnance consisting mostly of legislations and regulations
including the Companisﬁ}bﬁme of 1922 which was promulgated by the colonial masters
and the Nigerian @anies Act of 1968 which was modelled after the 1948 United
Kingdom’s g.nles act. Citing, Adegbite and Nakajima, the work argues that this reliance

on the@del has caused a lasting deficiency in the Nigerian Corporate Governance

V. N

L ck Ochieng Oluoch, ‘Corporate Governance as a Respnse to Environmental Turbulence: The Role of
Now:Governmental Organization’s Board’ (2017) 26 <https://ci.nii.ac.jp/naid/40021243259/>.

16 peer C Fiss, ‘Institutions and Corporate Governance’ [2011] SSRN Electronic Journal 389, 389.

17 Augustine Ujunwa, ‘Rethinking Corporate Governance in Nigeria’ (2011) 9 Corporate Ownership and Control
269, 275.

18 pM Vasudev, ‘The Stakeholder Principle, Corporate Governance and Theory - Evidence from the Field and
the Path Onward’ (2012) 41 SSRN 27.

Yibid 29.

20yjunwa (n 8) 270.

21 Adeoye Amuda Afolabi, ‘Examining Corporate Governance Practices in Nigerian And’ (2015) 3 European
Journal of Accounting Auditing and Finance Research 10.



Model given that it has failed to consider the peculiarities of the Nigerian Polity especially

the socio-political factors and the general business environment.

A striking similarity in the development of the individual corporate governance frameworks
for Nigeria and Australia is the initial influence of bank failures and poor financial
performance of corporate bodies in the calls for a well-developed framework.?? Thomso%lid
Jain examined the impact of corporate governance failures on national bank S in
Australia and concluded that these events were catalysts for the emergence &@ re robust
framework post 2000s.23Ailemen and Ojeka argued regarding the Nigerianyjurisdiction that
though there are a lot of financial related factors involved in the &ed l';anks situations in
the early 2000s in Nigeria, much of the problem could ha@a curbed by good corporate
governance through well-designed regulations, code gpolicies.z“Onakoya, Ofoegbu and
Fasanya also considered this subject by examining six selected banks listed on the Nigerian
Stock exchange and their performance be@ 05 and 2009.2° The conclusion of the study
aligns with Ailemen and Ojeka’s pogiti gbécause it cites a failure of corporate governance as
the reason for the poor perfor% the studied banks although it placed responsibility for
such failure on the lax attitude” of the management towards the prevailing good corporate

governance practicg%everal other research conducted in both jurisdictions lend credence

to this notio

illliams, ‘Corporate Governance in Australia’ 6.
23 Dianne Thomson and Ameeta Jain, ‘Corporate Governance Failure And Its Impact On National Australia
Banks Performance’ (2006) 2 Journal of Business Case Studies (JBCS) 41, 53.

24 kpefanOcheiAilemen and Stephen Ojeka, ‘Corporate Governance as a Tool For Curbing Bank Distress In
Nigeria Deposit Money Banks: Empirical Evidence’ (2013) 7 Journal on Management 41, 48.

22

25> ABO Onakoya, Donald | Ofoegbu and Ismail O Fasanya, ‘Corporate Governance and Bank Performance: A
Pooled Study of Selected Banks in Nigeria’ (2012) 8 European Scientific Journal 155.

26 ABO Onakoya, Donald | Ofoegbu and Ismail O Fasanya, ‘Corporate Governance and Bank Performance: A
Pooled Study of Selected Banks in Nigeria’ (2012) 8 European Scientific Journal 155.

27 David Nkata Bassey, ‘Corporate Governance Implementation in the Nigerian Banking Industry.’ (2018) 1,2.



2.2 LEGAL AND REGULATORY FRAMEWORK FOR CORPORATE
GOVERNANCE

2.2.1. CORPORATE GOVERNANCE IN AUSTRALIA

The primary regulatory body charged with the administration of the affairs of companies and
corporate bodies in Australia is the Australian Securities and Investments Commission.?® It is
saddled with the authority to make regulatory guidelines and enforce compli %Xi»th
disclosure requirements of the extant laws. Williams categorizes the legal a%)ork into
hard law such as the Corporations Act of 2001, soft law such as the A@han Securities
Exchange Limited listing rules and non-binding guidelines such AI%Se'E:urities Exchange

Corporate governance principles.?’ The work particularly e@izes the highly regulated

nature of the framework and extensive provisions on %ﬁability of directors because of
the ad hoc approach the country has taken in relatio egislative reform.*°

Like Nigeria, the Australian system is a s@y influenced by the British framework, and
this partly informs the regular de gé of the country’s framework as being like the
Anglo-Saxon outsider system@ﬁership and control. Although academics have tried to
debunk this in copious &Ns,“ the influence of the Anglo-Saxon system can hardly be
divorced from the lian framework.*? Like many other spheres, studies have revealed

that the cory@ovemance principles in Australia are constantly developing with new

provisi erning the duties of the board of directors being churned out periodically by

nisation for Economic Co-operation and Development, ‘OECD Corporate Governance Factbook 2019’
[2019] www.oecd.org/Corporate/Corporate-Governance-Factbook.Htm 1
<https://www.oecd.org/daf/ca/Corporate-Governance-
Factbook.pdf%0Ahttp://www.oecd.org/daf/ca/Corporate-Governance-Factbook.pdf>.

Bwillliams (n 13) 3.

30 |bid 3.

31 Reza M Monem, ‘Determinants of Board Structure: Evidence from Australia’ (2013) 9 Journal of
Contemporary Accounting and Economics 33; Asjeet S Lamba and Geofrey P Stapledon, ‘The Determinants of
Corporate Ownership Structure: Australian Evidence’ [2005] SSRN Electronic Journal 1.

32 Alan and Michael (n 5) 625.



regulators.® This has been attributed to a myriad of reasons including social, political and
economic factors. With the corporate space becoming increasingly politically saturated,
public policy consideration takes center stage in decision making the boards of directors of
companies. Some writers have argued, using the United States and Donald Trump example,
that corporate leadership change constantly because of the changing business landscape and

normative implications of changes in the political environment.*

2.2.2. CORPORATE GOVERNANCE IN NIGERIA @

S

There has been some significant development in t & rate governance law and policy

space since Nigeria gained independence fro i in 1960. The law has since evolved
from mere provisions of the Companies %ed Matters Act of 1990 to the enactment of
certain codes and regulations of ge lgd specific application to all sectors of the Nigerian
economy. Funminiyi Adegok %&assertions in their work on the relative weaknesses of
the Nigerian codes, p&ﬂa before the enactment of the specific codes.> The work

reveals the weak of the Nigerian corporate governance culture, with many boards of

companies @wir powers fettered and being unable to claim responsibility for the

succes@.\re of the company.

33 Mark Rix, ‘The New Australian System of Corporate Governance: Board Governance and Company
Performance in a Changing Corporate Governance Environment’ (2019) 1 Corporate Law and Governance
Review 29, 4.

3 ibid 41.

35 Jonathan Funminiyi Adegoke, ‘Corporate Governance and Productivity in Nigerian Manufacturing Industries’
(2013) 18 EJBO : Electronic Journal of Business Ethics and Organizational Studies 38, 45.



Ujunwa further expounds on corporate governance in the period after the Nigerian
independence from Britain. The work discloses that the policy direction at the time was of
state ownership and control of major sources of production with minimal foreign ownership.
This had a spillover effect on the corporate governance structure in the country as the
government introduces indigenization policies setting maximum ownership of foreign
investors in Nigerian companies through the two pronged legislative approach in t %f
the Foreign Exchange Control Act of 1962 and the Nigerian Exports Promotio@%&e No. 4
of 1972. Aside from the obvious complications this brought to the Nigeria@gn exchange
scenes, the work also appreciates the complications involved in th&&m?nent membership
or ownership of corporate bodies despite being the regulator@sues raised in this work
have been subsequently addressed by the author and ax&%ﬁer researchers, particularly in
the light of the enactment of the companies and @atters act of 1990 amended in 2020.
However, there is still a dearth of research e direction taken by the 2020 act regarding
the theories of corporate governance, @s work intends to fill that gap. This work will
compare the general Nigerian Le@mework with the Australian framework and identify

differences and deﬁciencies\)

CAMA 1990 gove@corporate affairs in the nation prior to its abolition. It created the
Corporate @Qgﬁommission, which provided for the formation of corporations, the
registrati company names, and the formation of Trustees of various communities,
0 tions, and associations.’® However, it quickly became hampered and became a
breeding ground for some business malpractices, owing principally to the impending shift of

the Nigerian corporate scene.

Stakeholders' need for a more refined piece of law resulted in the passage of CAMA 2020,

which has been deemed a welcome and timely development. Not only did it remove the

36 section 1 CAMA 2020



previous 30-year-old Act, which had been suited to British legislation and had become stale,
but it also acknowledged modern business realities and developments and, as a result,
developed expanded provisions in conformity with best practices.’” Upon the abolition of
CAMA 1990 by CAMA 2020, the Corporate Affairs Commission (“CAC”) and business
administration in Nigeria have undergone substantial changes. From the incorporation
procedure through the post-incorporation affairs of the corporations, to meet the cu th
in the establishment and administration of commercial and non-business org@)}ns The

Act made significant modifications in the realm of corporate governance. %\

Research has shown that good corporate governance practi x g w1th conscientious
adoption of the principles by the directors of the company %mﬁcant positive effect on
the financial performance of the companies*®. Oyeri %des to this point in their work on
the relationship between corporate governance e performance of banks in Nigeria
which revealed a proximity between b %orate governance practices and the poor

performance of banks before the e gn)t of the Central Bank of Nigeria (CBN) Code of

Good Corporate Governance f@s and Other Financial Institutions in the early 2000s.*

N

2.2.2.1 Corporate rnance under Companies and Allied Matters Act 2020

The primary la@ming corporate governance in Nigeria has been the Companies and
Allied Ma@&ct for many years. The mechanisms for good corporate governance it offer
inclpdg the appointment of directors by the company, the removal of directors by ordinary

regltion, the duties and liabilities of directors, the requirements for auditors and the audit

37 1bid

38 Ruth Osaretin O Urhoghide (Ph.D) and Korolo Emmanuel Omolaye, ‘Effect of Corporate Governance on
Financial Performance of Quoted Oil and Gas in Nigeria’ (2017) 8 International Journal of Business and Social
Science 48, 9.

39 Adewale AtandaOyerinde, ‘Corporate Governance and Bank Performance in Nigeria: Further Evidence from
Nigeria’ (2014) 9 International Journal of Business and Management 133.



committee, the disclosure requirements, and the requirement that shareholders participate in

certain corporate decisions.

CAMA 2020 has taken deliberate steps to ensure that enterprises in Nigeria are managed in
an efficient, responsible, and transparent manner. This is evident in areas like as directors,

secretaries, audit and auditors, meetings, and corporate finance. The sections listed kelow

must be evaluated. @

Directors: The requirement for the appointment of independent directors OXglpany boards
stems from the fact that independence is an important pillar %mellent corporate
governance procedures. By offering boards of directors the%\:biased and independent
opinions, independent directors are supposed to act Q cheéck on the administration of

\fs of small shareholders. Thus, to

companies.** Additionally, they stand in for the i
enhance corporate governance principles in L%c owned companies, the Act provides for
the minimum threshold of at least thre %endent Directors for public companies and at
least one director for small com 41 Although a right move, the Act in respect to the

qualifications of Independent ctors conflicts with the principle 7 of the Code of

Corporate Govemance&% {CCQG) published by the Financial Reporting Council of Nigeria
(FRCN) Q)Q

The Co %nd Allied Matters Act provides thus:

75.—(1) A public company shall have at least three independent directors. (2) In a

Q public company, any person who nominates candidates for the board who would
comprise a majority of the members of the board shall nominate at least three persons

who would be independent directors. (3) In this section, “independent director”

means a director of the company who, or whose relatives either separately or together

40 ULOAKU E, Business day ‘A look at the new CAMA from a corporate governance perspective’
https://businessday.ng/amp/opinion/article/a-look-at-the-new-cama-from-a-corporate-governance-
perspective/ accessed 19 August 2022

1 Section 275 CAMA

420bayomi W, The sea is history — the Companies and Allied Matters, 2020 aspires to optimize corporate
regulation in Nigeria. KPMG Nigeria.
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with him or each other, during the two years preceding the time in question— (a) was
not an employee of the company ; (b) did not— N (i) make to or receive from the
company payments of more than 20,000,000, or

(ii) own more than a 30% share or other ownership interest, directly or indirectly, in
an entity that made to or received from the company payments of more than the
amount stated in subparagraph (i) or act as a partner, director or officer of a
partnership or company that made to or received from the company payments of more
than such amount

(c) did not own directly or indirectly more than 30% of the shares of any type Qr lass
of the company, and Liability of a person where not duly appoin%’ are
0

qualification of Directors. Duty of Directors to disclose age and multipl, rship
to the company.

(d) was not engaged directly or indirectly as an auditor for the con@y.

The CCG on the other hand prescribes: (\& "
An Independent Non-Executive Director (INE uld represent a strong
independent voice on the Board, be independ haracter and judgment and

accordingly be free from such relationships A{ mstances with the Company, its
management, or substantial shareholders Y or appear to, impair his ability to
make independent judgment.

7.2 An INED is a NED who: &

7.2.1 does not possess a shareh h in the Company the value of which is material
to the holder such as will in@ is independence or in excess of 0.01% of the paid
up capital of the Compan

7.2.2 is not a repr@ve of a shareholder that has the ability to control or
significantly influence Management;

7.2.3 is not,@s ot been an employee of the Company or group within the last five
years,

7.2.4Cks_not a close family member of any of the Company’s advisers, Directors,
S %' ployees, consultants, auditors, creditors, suppliers, customers or substantial
% iolders;

Q7.2.5 does not have, and has not had within the last five years, a material business
relationship with the Company either directly, or as a partner, shareholder, Director
or senior employee of a body that has, or has had, such a relationship with the
Company;

7.2.6 has not served at directorate level or above at the Company's regulator within
the last three years;

7.2.7 does not render any professional, consultancy or other advisory services to the
Company or the group, other than in the capacity of a Director;



7.2.8 does not receive, and has not received additional remuneration from the
Company apart from a Director’s fee and allowances, does not participate in the
Company’s share option or a performance-related pay scheme, and is not a member
of the Company’s pension scheme; and

7.2.9 has not served on the Board for more than nine years from the date of his first
election.

Said conflict is however less significant in the actual application of the two legislation. This
is noted as CAMA is the main and prevalent legislation on all matters relating to com&%.
Furthermore, it is provided under Principle 7 of the Code of Corporate Gove CQG),
particularly 7.3 that; "The above-mentioned criteria for establishing the ir@ ent status of

an INED are not exhaustive, but should be considered as exa s qf some of those

relationships or circumstances which may impair, or as@»l‘o impair an INED’s
independent judgment." @

By implication, and in accordance with its core ideslogy of flexibility, the code recommends
standards with the intention that it should@qo a wide range of companies of differing
sizes, while CAMA mandates the sanQ}It all aimed at achieving the same purpose of
effective corporate governance. @
%
Separation of the ofBi{Ne Chairman and Chief Executive Officer of a public
company. @
O

The distin@g{ the CEO’s and Board Chairman’s responsibilities has been noted as one of
the ke %acteristics of optimal corporate governance practice. This guarantees that each of
@tasks and responsibilities is precisely described, that accountability lines are established,
and that the essential checks and balances are established.**The office and function of the

chairman is provided for, and explained under the Act thus:

43 ULOAKU E, Business day ‘A look at the new CAMA from a corporate governance perspective’
https://businessday.ng/amp/opinion/article/a-look-at-the-new-cama-from-a-corporate-governance-
perspective/ accessed 19 August 2022
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265.—(1) The chairman, of the board of directors shall preside as chairman at every
general meeting of the company, and if there is no such chairman, if he is not present
within one hour after the time appointed for the holding of the meeting or is unwilling
to act, the directors present shall elect one among themselves to be chairman of the
meeting.

(2) If at any meeting no director is willing to act as chairman or no director is present
within one hour after the time appointed for holding the meeting, the members present
shall choose one among themselves to be chairman of the meeting.

(3) The duties and powers of the chairman includes a duty to— ?\

(a) preserve order and power to take such measures as are reasonably %ﬂry to
do so ; (b) see that proceedings are conducted in a regular manner ;

(c) ensure that the true intention of the meeting is carried out in ng any issue
that arises before it ;

(d) ensure that all questions that arise are promptly decz&iz@

(e) act in the interest of the company.

(4) The Chairman shall cast his vote in the int r‘i@’? he company as a whole, but if
he is a shareholder, he may cast it in his own infegest. (5) The Chairman has power to
adjourn a meeting in accordance with secti (1) of this Act.

(6) The chairman of a public com@ali not act as the chief executive officer of

such company. ( \

The Act, in subsection 6, rei &»:fhe global norm that bans the chairman from being

involved in the day-to- ay agement of the firm, in order to protect the interests of
shareholders, and f s the MD/CEO from acting as the Chairman of the same Company.

Instead, the t’Q}tlon 443 provides for the appointment of a corporate administrator, who

is respc@or overseeing the affairs, operations, and assets of the company.

@isions for Administrators under CAMA 2020 are as follows:

443.—(1) A person may be appointed as administrator of a company by—
(a) an administration order of the Court under section 449 of this Act ;
(b) the holder of a floating charge under section 452 of this Act ; or

(c) the company or its directors under section 459 of this Act.



Q

(2) Where an administrator is appointed out of Court, if it is an administration that
has a cross-border element, an application shall be made ex parte to the Court for
approval.

(3) An extra curia administrator appointed under subsection (1) (b) may, in addition
to statutory notice to the Court under section 457, also request, in an accompanying
ex parte application to the Court, a formal court order. 444.—(1) The administrator
of a company may do all such things as may be necessary for the management of
the affairs, business and property of the company, and shall perform his functions

with the objective of—
(a) rescuing the company, the whole or any part of its undertaking, a@g

concern ; %

(b) achieving a better result for the company’s creditors as a wh would be
likely if the company were wound up, without first being in adminis n, or

(c) realising property in order to make a distribution to@ Fmore secured or
preferential creditors.

(2) Notwithstanding subsection (1) (b) and (c), tS e of the company is the

primary objective of the administrator in the nce of his functions, except
where he is of the opinion that it is not reaso, racticable or a better result can
be achieved for the company’s creditors b ing some other course in order of
priority as specified in that subsection.

(3) Subject to subsection (35), the, d%ﬁnistrator of a company shall perform his
functions in the interests of the c"Ea s creditors as a whole. (4) The administrator

shall perform his functions withge )objective specified in subsection (1) (a) unless he
is of the opinion that—

(a) it is not reasonabl icable to achieve that objective ; or

(b) the objective specifiéd in subsection (1) (b) would achieve a better result for the
company’s cr ds a whole.

(5) The iStrator may perform his functions with the objective specified in
) (c) only if he—

subsectio
@ the opinion that it is not reasonably practicable to achieve either of the
V.

es specified in subsection (1) (a) and (b) ; and

b) does not unnecessarily harm the interests of the creditors of the company as a
whole.

(6) The administrator shall, within 60 days of his appointment prepare a detailed
schedule of assets and submit a copy to the person by whom he was appointed.
Standard of performance of administrator. Status of administrator. General
restrictions on appointment of administrator.

445. The administrator of a company shall perform his functions as quickly and
efficiently as is reasonably practicable.



One individual should not hold the posts of chairman and CEO, according to the 2018
Nigerian Code of Corporate Governance (NCCQG). It is therefore admirable that CAMA 2020
has given this advised practice legal status per section265(6) CAMA 2020 which provides

that the chairman of a public company shall not act as the chief executive officer of such

N

The contributions of the CCG to this are contained in Principle 2.7 that: ®

company.**

2.7 The positions of the Chairman of the Board and the Mana rector/Chief
Executive Officer (MD/CEQO) of the Company should be sepa:is that no person

can combine the two positions. "

The Central Bank's Code of Corporate Governance for Financi%%g panies extends on this

in its provisions for separation of powers, stating: @,\;
2.3.1 The positions of the Board Chairm@e MD/CEOQO shall be separate. No

one person shall combine the two positidys)in any FC at the same time. For the
avoidance of doubt, no executive Chairman shall be allowed in the Board
Structure.

2.3.2 Not more than two me u of a family shall be on the board of a FC at the
same time. The expressi n ily" includes director’s spouse, parents, children,
siblings, cousins, uncleg, %’ nephews, nieces and in-laws.

2.3.3 Where the FCX& member of a holding company, not more than two family
members shall llowed to serve on the Boards of the FC and the holding company.

)
2.3.4 No tmbers of a family shall occupy the positions of Chairman and
MD/CEC@ Executive Director of the FC and Chairman or MD/CEO of a FC'’s
subsidigry'at the same time.

QQ’
N

Limitation on a director

4 |bid



According to the NCCG (2018), serving on too many boards concurrently may interfere with

an individual’s capacity to discharge tasks.* It provides:

2.8 Directors may hold concurrent directorships. However, concurrent service on too
many Boards may interfere with an individual’s ability to discharge his
responsibilities. To assist the Board in determining the appropriateness of concurrent
directorships:

2.8.1 Prospective Directors should disclose memberships on other Boards,
current Directors should notify the Board of prospective appointments%' er
Boards. This information should be kept current by serving Board memb

number of other directorships and the responsibilities held, an mine whether
the individual can discharge his responsibilities and cont&%ﬁeﬂeﬁectively to the
performance of the Board before recommending such a onYfor appointment or
continued service.

2.8.2 The Board should consider the disclosed directorships, takiné ccount the

2.8.3 Directors should not be members of Boards<o ipeting companies to avoid
conflict of interest, breach of confidentiality, d@ of corporate opportunity and
divulgence of corporate information.

A board member is quite likely to underperfofsg i >he or she is plagued with too many
directorship duties, given the large level @mitment necessary to perform well in that
post. According to a study on th 'Qénce of multiple directorships on efficiency for
companies listed on the Johan l@tock Exchange (JSE), directors who are over-boarded
attend significantly few M meetings.*® CAMA, 2020 addressed this critical issue by
limiting the numb directorships. Section 307(1) CAMA 2020 forbids a person from
serving as a &Qﬁ of more than five public companies at the same time. It also states that
anyone now a director of more than five (5) public corporations must resign as a

d'feo all but five (5) of them within two years of the Act’s passage. The section reads:

307.—(1) The fact that a person holds more than one directorship shall not derogate
from his fiduciary duties to each company, including a duty not to use the property,
opportunity or information obtained in the course of the management of one company
for the benefit of the other company, or to his own or other person’s advantage.

45 Principle 2(2.8) NCCG 2018

4®NgonidzasheChiranga, ‘Impact of Multiple Directorships on Performance for CompaniesListed on the
Johannesburg Stock Exchange (JSE)’

Economics World, ISSN 2328-7144 June 2014, Vol. 2, No. 6, 378-387 doi: 10.17265/2328-7144/2014.06.003



(2) Subject subsection (3), a person shall not be a director in more than five public
companies.

(3) Any person who is a director in more than five public companies shall, at the next
annual general meeting of the companies after the expiration of two years from the
commencement of this Act, resign from being a director from all but five of the
companies.

(4) Any person who acts as a director of a public company in contravention of the
provisions of this section is liable to a daily penalty in such amount as the
Commission shall specify in its regulations and shall refund to each of the co s
every remuneration and allowances paid to him as a director in ea{éagﬁ the
companies.

Section 278 of the CAMA also requires a person appointed as a dir a public
corporation to disclose any other directorships he or she has. The section aﬂ%vovides that:

"The fact that a person holds more than one directorship s&{ Z'Herogate from his
fiduciary duties to each company, including a du o use the property,
opportunity or information obtained in the course of t, gement of one company
for the benefit of the other company, or to his own person’s advantage."

It is often assumed that the members in general me ﬁx € a corporation’s primary organ
and that the board of directors are merely agent$\of\the firm subject to the direction of the
members in general meeting. However, @énts appear to have reversed this position,

stating that members in general me@&nnot intervene with the directors’ choices unless

they are contradictory to the te@ e Act or the Articles.*’

The case of Automali%eéf— Cleansing Filter Syndicate Co v Cuninghame [1906] 2

exemplifies this. Q)Q ;

"Fgcts; Yhere were 2700 shares and the plaintiff, Mr McDiarmid, owned 1202 of

~The company was in the business of purifying and storing liquids. He wanted

company to sell its assets to another company. At a meeting he got 1502 of the
hares to vote in favour of such a resolution, with his friends. The directors were

Q opposed to it. They declined to comply with the resolution. So Mr McDiarmid brought
this action in the name of the company, against the company directors, including
MrCuninghame.

The constitution stated that only a three quarter majority could remove the directors.
1t said the general power of management was vested in the directors ‘subject to such
regulations as might from time to time be made by extraordinary resolution’ (art 96).
They were also explicitly allowed to sell company property (art 91). In this case the

47 Automatic Self- Cleansing Filter Syndicate Co v Cuninghame [1906] 2 Ch.D, 34; Shaw & Sons (Salford) Ltd v
Shaw [1935] 2 KB, 113.



words ‘regulations’ referred to the articles of association. So the articles could be
changed by a three quarter majority of votes. It did not say anything about issuing
directions to the directors.

High Court

Warrington J held that on the true construction of the articles that unless directions
were given through special resolution, then it was impossible for a mere majority to
override the views of the directors. This was simply a matter of construction.

Court of Appeal %\Z

override the requirement in the constitution that the directors nly be given
instructions through a three quarter majority. So the directors4yere ‘entitled to reject
the offer. They are not agents to the shareholders nor the C@@gyﬁT he shareholders
would need to dismiss the directors or change the consti n.Me elaborated.

Lord Collins MR held that the simple majority of shareholders w%%enough to

It has been suggested that this is a mere question
would be an absurd thing if a principal in a
appoint a dictator who is to manage him ins % is managing the agent. I think
that that analogy does not strictly apply is Xase. No doubt for some purposes
directors are agents. For whom are the ? You have, no doubt, in theory and
law one entity, the company, which r&%l; e a principal, but you have to go behind
that when you look to the particul f%?i on of directors. It is by the consensus of all
the individuals in the compan ese directors become agents and hold their
rights as agents... There ar%) isions by which the minority may be overborne, but

ipal and agent, and that it
g an agent should in effect

that can only be done by spe®iglymachinery in the shape of special resolutions.

Cozens Hardy LJ agree said that going back to the root principle which governs
these cases under th ipanies Act 1862... [it] seems to me that the shareholders
have by their expiess contract mutually stipulated that their common affairs should be
managed by 8rtai directors to be appointed by the shareholders in the manner
described by owier articles, such directors being liable to be removed only by special

resolgt{(io
Sections @ (4) of the CAMA 2020 adopted the common law view.

@7.—(] ) A company shall act through its members in general meeting or its board of
directors or through officers or agents appointed by, or under authority derived from,
the members in general meeting or the board of directors.

(2) Subject to the provisions of this Act, the respective powers of the members in
general meeting and the board of directors shall be determined by the company’s
articles.

(3) Except as otherwise provided in the company’s articles, the business of the
company shall be managed by the board of directors who may exercise all such
powers of the company as are not by this Act or the articles required to be exercised
by the members in general meeting.



(4) Unless the articles otherwise provide, the board of directors, when acting within
the powers conferred upon them by this Act or the articles, is not bound to obey the
directions or instructions of the members in general meeting provided that the
directors acted in good faith and with due diligence.

(5) Notwithstanding the provisions of subsection (3), the members in general meeting
may—

(a) act in any matter if the members of the board of directors are disqualified or
unable to act because of a deadlock on the board or otherwise ;

(b) institute legal proceedings in the name and on behalf of the company, @d

of directors refuse or neglect to do so ;

(c) ratify or confirm any action taken by the board of directors ; or \6

to be taken by

the board.

(d) make recommendations to the board of directors regardi%
'\

(6) No alteration of the articles invalidates any prior %ﬁ\{ the board of directors
which would have been valid if that alteration had n ade.

Nonetheless, what looks to be a sword in the hands & embers in general meeting, as
evidenced in section 87(4) CAMA 2020, is a s bulldog that barks but does not
damage its victim. This statement stems ft; ¢ fact that the section permits the board of
directors not to be compelled to obey th@ctives of the members in general meeting unless
the articles state otherwise or i gooard acted in good faith and with due diligence.

Unfortunately, the Act does@hne the terms “good faith” or “due diligence.”*®

It goes without sa@at the Companies and Allied Matters Act of 2020 contains genuine
measures fo&ga)ate checks to restrain the board’s arbitrary acts. However, these checks
are frequ ineffective and therefore fall short of their intended purposes.*” As an example,
S 7(5) CAMA specifically provides for the residual duties of the members against the
actions and inactions of the board. Which include the authority of the members in general
meeting to take action in the event that the board is ineligible to do so or is unable to do so

due to a deadlock, the authority to file legal actions in the company’s name and on behalf of

48 M. 0. Sofowora, ‘Shareholders, Directors, Corporate Managers and the Balance of Power’ [2000] 4, Law and
Business Quarterly, 122.

49 G C Okara, ‘EXAMINING CORPORATE GOVERNANCE IN NIGERIA UNDER THE COMPANIES AND ALLIED
MATTERS ACT 2020 AND THE NIGERIAN CODE OF CORPORATE GOVERNANCE 2018: THE WAY FORWARD’



the company, the authority to adopt or confirm any action taken by the board of directors, and
the authority to advise the board on future course of action. The foregoing provision is
excellent on paper, but in reality, it can be challenging because there may not always be a

deadlock that would allow the court to exercise its authority.>

Additionally, the Companies and Allied Matters Act 2020 imposes a number of restrigtions
on the rights and powers of the members, limiting their ability to effectively ca Eeir

oversight responsibilities of keeping an eye on and reining in the board’%% es in the

'\

performance of their duties. These restrictions will include members&ht to request extra
ordinary general meetings, which are restricted to the extent that:@icles may provide that

a member shall not be entitled to request extra ordinary g%&neetings” if he has not paid
all calls or sums payable by him in respect of the me @hares which can only be used by
members who hold at least one-tenth of the co 'S’ paid-up capital, the power to approve
and declare dividends®?, the ability to d %oting by poll*?, which is only available to

members, the right to request the ap@'gae)nt and removal of directors and auditors.

It is interesting that the membe ¢ht to appoint directors is usually not absolute. The board
typically takes advan@ the appointment of subsequent directors while pretending to fill a

sudden board v even if they have the authority to appoint first directors.>* For the

purpose ot@n‘[meﬂt of directors, the relevant provisions state:

7:71.—(] ) Every company, not being a small, company shall have at least two

Q@irectors.

(2) Subject to subsection (1), any company whose number of directors falls below two
shall, within one month of its so falling, appoint new directors and shall not carry on
business after the expiration of one month, unless such new directors are appointed.

>0 Ibid

51
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(3) A director or member of a company, not being a small company, who knows that a
company carries on business after the number of directors has fallen below two for
more than 60 days is liable for all liabilities and debts incurred by the company
during that period when the company so carried on business. 272. Subject to section
271 of this Act, the number of directors and the names of the first directors shall be
determined in writing by the subscribers of the memorandum of association or a
majority of them or the directors may be named in the articles.

273.—(1) The members at the annual general meeting may re-elect or reject directors

and appoint new ones.

(2) In the event of all the directors and shareholders dying, any of th glzl
representatives apply to the Court for an order to convene a meeti
personal representatives of the shareholders entitled to attend and v,
meeting to appoint new directors to manage the company, and if t

meeting, the creditors, if any, may do so.
S

274.—(1) The Board of directors may appoint new director:%‘ a'i)zy casual vacancy
arising out of death, resignation, retirement or removal. \

(2) Where a casual vacancy is filled by the directo, ,%‘person may be approved by
the general meeting at the next annual genera g, and if not so approved, he
shall immediately cease to be a director.

(3) The directors may increase the nume of directors if it does not exceed the
maximum allowed by the articles, buttlle general meeting may increase or reduce the
number of directors generally, an &% termine in what rotation the directors shall
retire, provided that such reduc l&‘h Il not invalidate any prior act of the removed
director.

The aforementioned regulator@p;ons impede Nigeria’s adoption of effective corporate

governance practices. \)

2.3.2 Corpor&)%ernance Codes in Nigeria

Within t}s%elopment of Corporate Governance in Nigeria, there has been the
establis'%nt of certain important principles, rules and codes. It is premised on these
@Ip es — such that are obtainable internationally and within similar jurisdictions, that
corporate governance is administered and ensured. They function as the basis that, informally
as a matter of policy or formally in the form of acts or other legislative instruments, control,

determine or guide the practice of corporate governance.



While there is some disagreement as to whether corporate governance ought to be promoted
through mandatory provisions having the force of law (known as hard laws) or voluntary
recommendations and guidelines (referred to as soft laws, like codes)’as well as their
respective levels of effectiveness, attention will be given to soft laws, particularly in their

application in Nigeria.

Codes do not necessarily have the same force of law like instruments like laws b t of

the best voluntary practices for corporate governance.*® The reason behind thi present a

more cooperative stance towards achieving efficiency and transpareney within the affairs of
'\

corporate governance, especially when there are deficiencies in g ﬁg\on covering for same.

Even without the forcefulness that comes with hard laws Ve been shown to improve

companies’ compliance with good corporate govern. actlces particularly to improve

their profiles and attractiveness to prospectiv% . Compared to hard laws, Codes, like

other soft laws, allow a flexibility that moj@s ompanies to embrace policies.

The essence of these codes is to u@ the core values of corporate governance, as well as
provide guidelines towards % suring that these are achieved, including power sharing
and separation, transpa(%y.measures and other suitable policies a company may adopt in
order to ensure orate governance. As is the norm, the codes of Nigeria's corporate

governanc aimed at ensuring accountability and responsibility, and efficiency within

KN

55 Duh, M., 2017, 'Corporate Governance Codes and Their Role in Improving Corporate Governance Practice’,
in O. L. Emeagwali (ed.), Corporate Governance and Strategic Decision Making, IntechOpen, London.
10.5772/intechopen.69707.

56 Aguilera RV, Cuervo-Cazurra A. Codes of good governance. Corporate Governance: An International Review.
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5’Nowland J. The effect of national governance codes on firm disclosure practices: Evidence from analyst
earnings forecasts. Corporate Governance: An International Review. 2008;16(6):475-491. DOI: 10.1111/j.1467-
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Historically, Nigeria's codes on corporate governance evolved to address the growing lacuna
which at that time faced the banking industry — poor corporate governance policies had
allowed and led to numerous scandals and setbacks. The liquidation of multiple banks, and
other financial institutions came at a loss to investors, and the economy in general. In
response and to restore confidence and trust in the economy, there was the need to provide
for some form of regulation for the activities of directors who had been identifie @j»or
contributors to the problems of the industry. To this end, the SEC (Securities@%change

Commission) developed a code of best practices in corporate governance )'%O .

As a consequence of this specificity however, a number of the ¢ dtfx& cor:mrate governance
that evolved were highly specific or dealt exclusively wit cular field or industry and
were very restrained in their relevance and applicati %e Code of Corporate Governance
for Banks and Discount Houses in Nigeria, M , The Code of Corporate Governance
for Public Companies, and The Code of é’te Governance for the Telecommunications
Industry 2016, are examples of thes gs)which, while relevant, were limited in their scope
of application. In addition, th%&&'n couldn't accurately capture an image of what ideal

corporate governance gi em local circumstances was meant to look like, and generally

didn't receive signi@compliance from market players.

O

The same code was reviewed starting in 2008 — highlighting some of the major

proble the corporate practices in Nigeria, comparing with other jurisdictions and

bing better practices as well as how to ensure compliance with these practices. The

review eventually resulted in the aforementioned Corporate Governance Code for Public

Companies in 2011, whose main principles included leadership, effectiveness, remuneration,



accountability and relations with shareholders. While it was for Public Companies, Private

companies were advised to adopt it as well.>®

Another code that existed previously was the CBN Code for Corporate Governance for Banks
in Nigeria Post Consolidation, 2006. Once again, this code was made in response to a
dilemma that existed within a particular sector, and to complement other existing polio%\in
the Nigerian Banking sector. Particularly, it aimed at accountability of bank CE set
of values necessary for the proper delivery of their services. The c specified an
accountability structure, provided for board composition, requ1rerr&%on executive
directors and specified some penalties. There was a lot of attenti n to the qualifications
S

and roles of an internal auditor, which specifically sought t@o accountability.

Since then, the CBN has released a number o \ﬁar codes like Code of Corporate
Governance for Bureaux de Change, Code o%rp ate Governance for Finance Companies
in Nigeria and Code of Corporate Gov@}@ for Banks and Discount Houses in Nigeria —
all of which seek to achieve accoﬂlty and better practices in their respective sectors.
These codes have also rece'v@r} iew over the course of time to include new, and more

effective, practices in é%)mte governance, or to remedy previously existing loopholes or

gaps within the 16,’8

There h \Qe similar policies and codes within sectors like the NAICOM code for
ins eompanies, created in 2009 to complement the SEC code and improve upon quality
Qefﬁc:lency of the insurance industry, for the benefit of consumers and the national
economy. It created the code of Business Ethics and guiding principles of Corporate
Governance for the Insurance industry, with the purpose of addressing the growing issues

with the insurance sector. Another code, created in 2008, is the Code of Corporate

58 Abstract, Code of Corporate Governance for Public Companies, 2014, accessible at
<https://sec.gov.ng/code-of-corporate-governance-for-public-companies may-12-2014/>
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Governance for Licensed Pension Operators, created by National Pension Commission. As
may be inferred, its main purpose was to instruct and advise Pension fund administrators on
the best corporate practices for accountability and efficiency. It performed a complementary

role, largely consistent with, and improving upon, the Pension Reform Act, 2004.>°
For a more comprehensive list, these are some of the codes that apply in Nigeria®: \

e The Central Bank of Nigeria's Circular on the Guidelines for the Appgmthment of
Independent Directors, October 2007 (Circular BSD/DIR/GEN/CI% -1/ 013);

e The Code of Corporate Governance for Banks and DiscoungHQuses in Nigeria, May
2014; %\

e The Code of Corporate Governance for Public Co @En Nigeria 2011;

e The Code of Corporate Governance for the munications Industry 2016;

e The Companies and Allied Matters Agt No 3-0f 2020;

e The Regulation on the Adoptio@&j{&ompliance with Nigerian Code of Corporate
Governance 2018; Q

e The Guidelines for &92;11‘[ to Board and Top Management Positions of Pension
Funds Adminisﬁ%s-and Pension Funds Custodians

e The Cod@ orate Governance for Public Companies 2011.

S

Fol &he need for a regularization and harmonization of the codes and practices in
b@ria, especially in light of conflicts between those codes, criticisms of the legislation or

implementation and failings of existing regulations, there was the introduction of a uniform

59 Kunle Aina and Bolanle Adejugbe, A Review of Corporate Governance Codes and Best Practices in Nigeria,
2015, Journal of Law, Policy and Globalization ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online), Vol.38, 2015.
60 Afolabi Elebiju and Gabriel Omoniyi, Nigeria: Corporate Governance Comparative Guide, 11 May 2002,
<https://www.mondag.com/nigeria/corporatecommercial-law/1131674/corporate-governance-comparative-
guide>.
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code for promoting corporate governance in Nigeria. The Nigerian Code of Corporate
Governance, 2018, contains extensively the guiding principles by which corporate

governance is to be practiced in the country.

The code which covers for all companies — public, private and not-for-profit, is a product of
the Financial Reporting Council of Nigeria (FRCN) which is a body corporate with perﬁtu»al
succession and a common seal. The body, established by the FRC Act in 2011 de@tself
on its website®!, as a federal government agency established for the pu eveloping
and publishing accounting and financial reporting standards to be obs %e preparation

of financial statements of public entities in Nigeria; and for r l@rnatters " The agency,

formerly the Nigerian Accounting Standards Board, 1s r e for, among other things,

setting accounting standards for the country. §

Listed amongst its core objectives are:

e Protect investors and other stake(}? s interest
e Give guidance on issue % g to financial reporting and corporate governance to
professional, instituti &ld regulatory bodies in Nigeria
e Ensure good A%oate governance practices in the public and private sectors of the
ngerlan coffomy
The bod es these goals through the establishment of directorates, each of which is
% a team of professionals and experts. One of these departments is the Directorate

%orporate Governance®?, charged with the responsibility of developing principles and

61https://www.financialreportingcouncil.gov.ng/about-us/
62 Section 23, FRCN Act, 2011.
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practice of corporate governance, and promoting the highest standards of corporate

governance, amongst other things.%?

Upon establishment in 2012, the Directorate, and indeed the whole of the Financing
Reporting Council of Nigeria (FRCN), has worked towards the provision of a uniform code
for ensuring corporate governance, which culminated in three codes in 2016: National Code
of Corporate Governance for the Private Sector in Nigeria 2016 (Private Sector C lic

Sector Governance Code in Nigeria 2016 (Public Sector Code), @ or-Profit

Organizations Governance Code 2016 (Not-For-Profit Code).®
'\

Eventually, these three were harmonized into the singular @%ﬁan Code of Corporate
Governance by 2018, after controversies on the implem&% of the 2016 code. One of its
major criticisms was the number of glaring cor@m and inconsistencies it had with
other codes and especially the CAMA. Examplgs of*these are the recommendations on size of
the board, frequency of general me@&omposition and officers of the board and
appointment of directors. These isms were significant and eventually led to the
suspension of the code bef; r@y came into force, and informed the need for critical

analysis in effecting cé%ate governance in Nigeria, due to the complex social and legal

landscape. Q)Q

Within i %0 uction, the NCCG states that one of its main purposes is to institutionalize
the @ practices of corporate governance. It also adds that it aims to inform the public on
@rate values and ethics, all of which are directed at restoring confidence and trust in the

economy. It does this through a principle-based approach, containing altogether twenty-eight

63 Objectives of the Directorate of Corporate Governance, FRCN,
<https://www.financialreportingcouncil.gov.ng/directorates/directorate-of-corporate-governance/>
54Eti Herbert and IbitayoOyindaDurosomo, "Tracing the Evolution of Corporate Governance Regime in
Nigeria",Journal of Corporate Governance (2019) Vol. 11 No. 2 pages 2382-2420, accessible at
<https://papers.ssrn.com/sol3/papers.cfim?abstract id=3721903>
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principles divided into seven sections. The first and most lengthy part (containing sixteen
principles) deals with the company Board of Directors, their composition, duties and
qualifications. The next four deal with assurance, three on stakeholder relationship, and then

two on ethical business conduct. The remaining four deal on sustainability and transparency.

It is clear that the code contains principles and provisions similar to previous codes, and
comparable with international standards of corporate governance, such as t the

OECD®. While it applies concurrently with the codes of other sectors, it %@}e superior

to them, by the doctrine of covering the field. This represents a step ug fromy the 2016 codes
'\
that were in conflict with the codes of sectors, and the SEC cod % stated that if there is

conflict between its provisions and any sector code, the % de would prevail® which

S

allowed companies to escape compliance.
For the purpose of performing its duties, the A@M an "Apply and Explain" approach

(similar to the Comply and Explain a@ used in multiple jurisdictions) which allows
companies greater flexibility in eff the minimums it sets out. This is achieved by setting
out within the core pr'{) es” of Corporate governance and providing general
recommendations (or imums) for how companies ought to apply these principles.
Companies don' @1 ve to show that minimums were met, but show how they were met,
or as the ¢ uts it "this requires companies to demonstrate how the specific activities they
have uﬂ%la en best achieve the outcomes intended by the corporate governance principles

)

ed in the Code". Rather than a "box ticking exercise", it adopts a more dynamic

position that allows companies to adjust their own code of corporate governance to fit
industry and market peculiarities which presents greater incentives for compliance. This also

allows, to some extent, companies to implement policies that have considerable higher

65 OECD, G20/OECD Principles of Corporate Governance, 30 November 2015, <https://www.oecd-
ilibrary.org/governance/g20-oecd-principles-of-corporate-governance-2015 9789264236882-en>
66 Section 1.3(e) SEC code.
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efficiency but cannot necessarily be implemented generally due to different circumstances;
there is no upper cap on the implementation of corporate governance, but a lower cap exists

to maintain standards.

As part of provisions to ensure the protection of shareholders' interests, it also provides for
INEDs (Independent Non-Executive Directors), the only code apart from that of the CBN to
do so. The importance of INEDs have already been touched on, in relation to th @Ions
of CAMA, which the code aims to complement. Generally, they function@ g a high

degree of objectivity to the Board for sustaining stakeholder trust and oﬁwe" according

nfi
'\
to the code. “\&

In brief, the evolution of regulations around corporat @aance in Nigeria has seen

significant progress, especially with the introducti e Code of Corporate Governance.
While there is still work to be done withir@h tion, and compliance, especially given

longstanding friction between the FRC@ther bodies/agencies, it is commendable what

currently subsists. Q
2.3.3 Corporate Govel;sé&‘litoring Agencies in Nigeria

In the implementa@Q;nd supervision of the implementation of Corporate Governance, a
number of ig-%nd agencies are directly involved, usually in assessing the level of
compl@ companies to established standards. These agencies work to prescribe
S s, the means of compliance, and/or supervise their execution. Some agencies equally

have the power to prosecute and/or punish for failing to comply with their regulations.

The importance of these agencies is found in translating policy to reality, or in other words,
making sure that companies properly comply. Without the pressure of enforcement and

monitoring from these agencies, there is greater likelihood of companies deviating or



altogether ignoring corporate governance guidelines. It is also important that existing

monitoring agencies are empowered to properly carry out this duty.

Usually, it follows that a body is created to ensure, amongst other things, corporate
governance, and its function is set out either in the statute that establishes the body or its code.

A regulatory agency is then put in place for the purpose of enforcing the codes. This means

that there is a multiplicity of agencies charged with, directly or otherwise, m@ the

practice and execution of corporate governance. Furthermore, due to tl@.\sly stated
a

specificity within codes (like the CBN Code which applies only te Banks and financial
'\

institutions under the Central Bank), there are multiple agencie%, ﬁvlly each overseeing a

particular sector or industry. ®

Some of these monitoring agencies are: @

e The Corporate Affairs Commissioq@lrtue of the Companies and Allied Matters

Act, CAMA. QJ\

e The Central Bank, tl% Qe Code of Corporate Governance for Banks and

Discount Houses, asw

e The Securitie@ ]‘Exchange Commission, through the SEC Code of Corporate

s other similar codes.

Governafce for Public Companies, 2011.
° F‘@ Reporting Council of Nigeria, through the Nigerian Code of Corporate
G§

N\

National Insurance Commission (NAICOM) through their Code of Good Corporate

ernance, 2018.

Governance for the Insurance Industry in Nigeria. (2009)
e National Pension Commission (PENCOM), through the Code of Corporate

Governance for License Pension Operators (2008).



e Nigerian Communications Commission through the Code of Corporate Governance

for the Telecommunications Industry, 2016.

The primary legislation for Companies in Nigeria is the Companies and Allied Matters Act,
CAMA, which determines the conditions for the establishment, dissolution, and operatign of
all companies within the country. Primarily, it mandates companies to carry out ties
at registration and within running — like sending annual reports and fi jal)statements
whose form and content it also prescribes which are dlrected %ﬁve corporate
governance. It equally states the duties and functions of director, 1d1ng for the limits of
their powers, with the aim of providing for accountabﬂlty®8 onsibility, which are core
principles of Corporate Governance®’. A number ts rovisions also indirectly ensure
corporate governance in regulating the amo& extérnal influence that is involved in the

running of the company, and to whom the@a y owes obligations.

It acts primarily through the Corpo % Affairs Commission, who are vested with the duty of
ensuring compliance with t% ts of the act®®. As stipulated by the act, the commission,

through the governing d,sis to:

4. The Board=shall— (a) review and provide general policy guidelines for performing
of theSunctions of the Commission in accordance with international commercial best

P e’
%ave general oversight on the administration of the Commission ;
Q (c) review and approve the strategic plans of the Commission ;
(d) receive and consider management reports and advise the Minister on the reports ;
(e) determine the terms and conditions of service of employees of the Commission ;

() fix the remuneration, allowances and benefits of employees of the Commission, in
consultation with the National Salaries, Income and Wages Commission ;

67 Chapter 11, sections 269 to 329, CAMA 2020.
58 Section 4(g)(h) CAMA 2020



(g) ensure compliance with the provisions of this Act ; and

(h) do such other things as are necessary to ensure the effective and efficient
performance of the functions of the Commission.

Given the mandatory nature of the act, and its general nature, all companies must conform to

its contents, under the monitoring of the Corporate Affairs Commission.

As the highest bank, the Central Bank is vested with powers to oversee and the
banking sector, in order to ensure efficiency, the maintenance of standards %untability.
Particularly, the Banking and Other Financial Institutions Act empgmrs "g CBN to make
subsidiary legislation for banks and financial institutions. Some %ﬂ subsidiary legislation
include the unique codes of corporate governance it has @med for specific portions of
the sector, such as the Code of Corporate Govern. K r Bureaux de Change, Code of

Corporate Governance for Finance Companies& igeria and Code of Corporate Governance

for Banks and Discount Houses in Nigeria\&

The BOFIA act provides for re u@ns that direct the affairs of those in charge of the
administration of financial @ﬁons. In addition, the codes for corporate governance are
enforced by the CB@& compliance usually being a prerequisite for the issuance or
renewal of lice@at allow these institutions to operate. There is also provision for
accounts itors must be approved by the CBN. In addition to these, it adapts some of

the r(%bns of CAMA as to the various offices within companies and how they are

1zed to promote corporate governance, amongst other things.

The Securities and Exchange Commission was established by the Investment and Securities
Act in 2007, with a goal to protect investors and their investment from fraudulent practices,
and provide for a fair and efficient market. It is vested with the responsibility of regulating

the capital and securities market, an important subset of the economy. Any securities that are



to be sold, like shares, must first be registered with the SEC and approved. It monitors market

activity and exchange carefully, with the core philosophy being the protection of investors.

The SEC has provided the Code for Corporate Governance for Public Companies in Nigeria,
which applies to all public companies and companies who wish to raise capital through

securities. Within the code, it lists the responsibilities of directors, composition of the board

of directors, the need to declare conflicts of interests and other relevant provisio on

established principles for the purpose of corporate governance. Default or (% ention of
these provisions is prosecuted through the Investments and Securities rib:%ﬂ which is also
established by the Investment and Securities Act. The SEC w &oularly active and the
most recognizable body for the promotion of corporate g e during the development
of corporate governance in Nigeria. This may be as @t of the wide range of companies
S

Established for the purpose of develop@ publishing financial reporting standards, The

who fall under its jurisdiction.

Financial Reporting Council of Ni@ (FRCN) is an important agency in the monitoring of
corporate governance. Throug directorate of corporate governance, it is responsible for
the enforcement of ce\é&iance with corporate governance in Nigeria.®” It achieves this
through the Nng%f de of Corporate Governance, which is an encompassing code that
addresses rate governance issues across the country, as opposed to sectoral codes (like

the SE e) that address specific issues in specific sectors.

&rinciple based "Apply and Explain" approach within the NCCG ensures a high level of
compliance as well. It is noted that the FRC often works in a collaborative role,
recommending to other monitoring agencies when it is believed that a company has failed to

comply with standards, either within the NCCG or sectoral codes. This new stance was

69 Section 7(2)(a), 51 and 52, FRC Act, 2011,



adopted to present a holistic application of the codes of corporate governance, which allows
for the individual sectors to apply their own rules with some supervisory activity from the

FRC.

In addition to these, The NCC, NAICOM and PENCOM perform monitoring functions as
regards corporate governance, particularly in the application of standards as stated \xithin

their respective codes. These include special qualifications for directors and r be

made to the relevant governing bodies. \B

Summarily, there are a number of bodies who perform monitoring fuftetjons in the process of
promoting corporate governance, both generally and within % ific sectors, particularly
those with significant risk. These bodies are meant to &%} and ensure the execution of
good corporate governance and efficient mana » However, there has been little
significant implementation or enforcement. %@ uld be credited to bottlenecks such as
corruption, bureaucracy, and lax poli{\}@rcement. There has also been some friction
within the enforcement of certain @ral codes, such as the SEC code or the FRC due to
conflict over which codes o&} ply to particular companies. It is expected that with the

continued review of theﬁ%GG and significant attention given to compliance, there would be

improvement Wi@ %ector.

It is also at there is a need for greater education amongst companies, investors and

entr@s on the existence and importance of these agencies, as this would help improve

&Vel of compliance.

2.4 THE DISTINCTION BETWEEN THE SHAREHOLDER PRIMACY THEORY
AND STAKEHOLDER THEORY IN NIGERIA AND AUSTRALIA

Several researches has been conducted into the theories underpinning corporate governance,

particularly the widely adopted ones, including the stakeholder and shareholder theories. The



peculiarities of the jurisdiction where it is being practiced have keenly influenced the
differences between these two popular adopted theories. Lai Oso and Bello Semiu in their
work on the concept and practice of corporate governance in Nigeria explained that the
stakeholder theory emerged as a further development on the concept of stake holding in an
organization.”® Citing Freeman, the work argues that the underlying idea of the stakeholder
theory may be described as a redefinition of the organization in terms of stru ﬁt&%d
conceptualization.”! Juxtaposing this with the shareholder theory of corporate @Ance, the
writer suggests that the stakeholder theory takes a wider group of consf@ into account

including employees, public, distributors, shareholders etc., and ree@n s a conscientious

application of the theory in modern corporate governance prq@ igeria.

Williams argues that the direction of the Australia 4f%%ework is a bi-focal being that it
focuses on the development of governance s for protection and support of the
sustainable growth of the wealth of share@(vhlle simultaneously placing a premium on
increased disclosure obligations o % any management regarding their position and

performance.’? This suggests @

favours the shareholder Ver the stakeholder theory. Conversely, Evangeline Elijido-

Ten argues in th@llysis of corporate environmental behaviour of Australian Listed

gislative position of the Australian framework tacitly

companies tl}qg.ﬂue stakeholder framework, that regulatory sanctions have played a major
role in i @Jrating substantive environmental performance into corporate practice.”> They
atﬁ:@d this to the increased industry sensitivity that has grown out of these widening

regulations. While this work does not especially allude to a specific provision in any of the

70 Lai Oso and Bello Semiu, ‘The Concept and Practice of Corporate Governance in Nigeria: The Need for Public
Relations and Effective Corporate Communication’ (2012) 3 Journal of Communication 1.
71 |k
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73 Evangeline Elijido-Ten, ‘Applying Stakeholder Theory to Analyze Corporate Environmental Performance:
Evidence from Australian Listed Companies’ (2007) 15 Asian Review of Accounting 164, 17.



hard or soft laws, it suggests that the legislative direction may not have completely ignored

stakeholder interests.

Nojeem Amodu’* expounded on the scope of the stakeholder theory, especially in relation to
the Corporate Social Responsibilities of companies in his work on the comparative study of
the Nigerian and South Africa positions. The work establishes that one of the best practiges in
corporate governance provisions across several codes in different jurisdictions is ?(:er
management and protection. This is underpinned under the stakeholder the the work
argues that elements of it could be found in the shareholder primacx&co The companies
"
and Allied Matters Act which is the Nigerian principal legislat@corporate practice tilts
towards shareholder primacy as the dominant theme in it@mons mandating disclosures
to shareholders in certain respects and setting the me ﬁ%n general meetings as the primary
organ of the company. Although both Jurisdictio ear to favour this theory, the reasons
S

for reaching the conclusions appear to @

definition of the scope of stake holdi g&ﬂe reason why it is not favoured in Australia while

as research shows that the difficulty in

the lack of specific statutory p@s is why it is less favoured in Nigeria.

Andrea Corfield,” in«kir-work on the future of the stakeholder theory in Australia,
canvassed mora thical arguments to support the stakeholder theory. The arguments in
particular dfaw_ strength from the fact that the shareholder theory as perceived in the
Austraﬂ%eoncept is too narrow and single-minded and the long-term profitability of a
@Qy is not merely dependent on the concentration of shareholder wealth. However, the
work admits that the stakeholder theory is not as clearly defined in the Australian corporate

law jurisprudence because of a couple of difficulties, including the inability to clearly define

7*Nojeem Amodu, ‘Stakeholder Protection and Corporate Social Responsibility from a Comparative Company
Law Perspective: Nigeria and South Africa’ (2020) 64 Journal of African Law 425.

7> Andrea Corfield, ‘The Stakeholder Theory and Its Future in Australian Corporate Governance: A Preliminary
Analysis’ (1998) 10 Bond Law Review 213.



the class of stakeholders to whom the theory should apply. This appears to be the same in the
Nigerian context, although much of the research done has focused on the Corporate Social

Responsibility (CSR) and its relative absence from the primary companies’ legislation.”®

The reviewed research works have incredibly contributed to the continuing discourse on
corporate governance in both jurisdictions and the seemingly unending tussle for relege
between the shareholder primacy and stakeholder theories of corporate governanc @!Ver,
much of the works were focused on separate jurisdictions with no particu@n doing a
robust comparative study of the differences. Aside from this, th&rp%ate governance

'\
&more regulations and

principles since some of these reviewed works were being snade=~This research aims to cover

systems of both countries continue to evolve and they have e

these research gaps to provide a clearer look at ﬁvailing principles and reconcile

differences both in antecedence and per jurisdicti
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CHAPTER THREE

3.0 CORPORATE STAKEHOLDER THEORY IN CORPORATE GOVERNANCE:
NIGERIA AND AUSTRALIA

Stakeholder theorists are inclined to advocate that the obligations a company or any corporate
body owes should be not just to shareholders but to other groups, entities or individuals that

are affected by its conduct.”” The rationale is not far-fetched; Corporate Gover@ a

concept is itself at the core of global contemporary issues for the many dow@%nancial

'\
events had on innocent depositors, employees, creditors and sharﬁ@r remain fresh in the

memory, and are being effectively leveraged as justiﬁcati%@icy and regulation that is

wider in scope and governance principles than the Sta ef/Shareholder theory.

scandals and corporate collapses in the last two centuries. The CTitro 1¢ effects these

Interestingly, embryonic iterations of the Stakeho concept can be tracked as far back as

the writings of Adam Smith’8. In 1963, &sprd, as we now use it, made an appearance in

internal memoranda at the Stanfi ¢search Institute”, challenging the idea that the

managers of a company need e responsible and responsive to stockholders. Over the

next two decades, much&&roundwork for its eventual exposition was laid as the frenzy

to develop mana theories that help explain management problems arising from the
.

prevailing chégge #nd uncertainty was laid.®

Ho ﬁodem stakeholder theory was effectively birthed with a publication by business

e@st Edward Freeman in what was perhaps his best seminal work®!. The crux of his

77 Australian Journal and others, ‘Stakeholder Theory from a Management Perspective : Bridging the
Shareholder / Stakeholder Divide’ (2016) 31 187.

78 \lictoria Baumfield, ‘Stakeholder Theory from a Management Perspective : Bridging the Shareholder /
Stakeholder Divide’ (2016) 31 187.

72 Now known as SRI International, Inc.

80 Andrea Corfield, ‘The Stakeholder Theory and Its Future in Australian Corporate Governance: A Preliminary
Analysis’ (1998) 10 Bond Law Review 213.

81 Edward Freeman, “Strategic Management: A Stakeholder Approach” (1984)



argument therein being that it is only correct, as a matter of morals, for businesses to fashion
their operations taking into account how the frequency and extent to which their activities
would affect “their stakeholders”®2. Furthermore, it was argued that it was also “strategically
in their best interest to do so”, thus showing the need for a framework to protect the interests

of the persons and entities now envisaged within the corporate unit, whose welfare will affect.

Underpinned by social considerations, the proponents of this theory indubitably the

versatility of modern corporate structures inherently create consequential afé@ls with the

rich variety of entities with whom they have legitimate concerns.®* Thig contact, it is posited,

'\
leaves not only the company exposed to various risks but also thg@ employees, suppliers,

customers, shareholders and communities with which it 0@& A setup which admittedly
becomes very problematic with Shareholder theory 1ples where one often gets the sense

that corporate risks and gains are not democrati& inpfoportion.’*

In essence, modern stakeholder theoryocﬁzbéto develop the earlier, popular and admittedly
narrow concept of the modern coon as created for and only adjustable to shareholder
profit. The gist is that profi a&), in the long term, of any business venture hinges on far

more than an undue ft on shareholder wealth®®. A point phrased eloquently by Roberta

Karmel where sssts that:
1 @Sbéholder model may provide a helpful framework with a renewed focus on
é‘ d

competitiveness in a global marketplace where long term strategic planning
a higher value than stock market prices®.

@ the publication of Freeman’s paper, academic discussions of the stakeholder theory

have drawn scholars and experts from a diverse spectrum of disciplines including but not

82 Evangeline Elijido-Ten, ‘Applying Stakeholder Theory to Analyze Corporate Environmental Performance:
Evidence from Australian Listed Companies’ (2007) 15 Asian Review of Accounting 164.

83 Santosh Pande, ‘The Theoretical Framework for Corporate Governance’ [2012] SSRN Electronic Journal.
84Bidhan L Parmar and others, ‘Stakeholder Theory : The State of the Art’.

85Baumfield (n 2).
86 Roberta Karmel, “Implications of the Stakeholder Model’ (1993) PL 1158.



limited to Business Management, Organizational Theory, Business Ethics, Network Theory,
Public Administration, and Corporate Law. In Corporate practice, the concept has garnered
unflinching support in contemporary international corporate circles. Generously used as the
basis of competition laws and anti-takeover statutes, it is the preferred corporate governance
structure in countries like Germany and Japan. In places where it is not the predominant ethos,
it is extensively referred to and has been leveraged to evolve balanced legislation @f

conduct and policy directions in light of modern realities.

3.1 WHO IS A CORPORATE STAKEHOLDER? S

Just as the classic definition of economics is recognized today a@%g from Adam Smith’s
‘The Wealth of Nations’, the classic explanation of @r lder obtains in Freeman’s
seminal text as “any group or individual who can S‘gr is affected by the achievement of
the organization’s objectives” 3" The popularity| of this definition is perhaps best shown in the
many that come after it. Representing, (%ps, the Stakeholder theory at its broadest and
most elaborate; Friedman®® mentl e definition as leaving open the idea that external
individuals or groups may b @Wed as stakeholders in an organization, without of course,

the organization recog izing J;hem in kind.®’

The Stanford R@a)g Institute in turn defines stakeholders as “those groups without whose
support t@ammnon would cease to exist”. But perhaps the best definition of a

sta is the one by the Pennsylvanian Stakeholder Statute thus:

Q

‘stakeholders are identified by their interest in the corporation, whether or not the
corporation has any corresponding functional interest in them...each group of

87 PM Vasudev, ‘The Stakeholder Principle, Corporate Governance and Theory - Evidence from the Field and
the Path Onward’ (2012) 41 SSRN Electronic Journal.

88stakeholders.

89 Kingsley O Mrabure and Alfred Abhulimhen-lyoha, ‘Corporate Governance and Protection of Stakeholders
Rights and Interests’ (2020) 11 Beijing Law Review 292.



stakeholders merits consideration for its own sake, and not merely because of its
ability to further the interests of some other group, such as the shareowners.’°,’!

Stakeholders, who are directly engaged in dealings with the company or organization are
referred to as primary shareholders. The entities falling into this classification, according to
Freeman®” include suppliers, customers, employees, financiers (covering shareholders and

creditors that double as bank lenders and bondholders) and communities. A brQader

formulation (only in that it envisages more that Freeman’s original design) ca ose
groups or individuals that affect a company, whose managers must consg take into
consideration in day to day decisions.”® These generally consist of co dvocate groups

and special interest groups such as the media, the government, E entahsts competitors,
and even such remote actors like terrorists.”* The idea is t gh these groups might not

be directly# involved with the corporation, they can é\%urce of significant concern if not

S

An issue that often arises after identifyi@ holders is the determination of their “interest”

factored into considerations.”?

or “stake” in the corporation. For e yees, that interest is usually characterized as an input
of human capital; particul l%} he case of long-term employees who have over time
consolidated expert skiﬂ%evoted to assisting the successful management of the company.
For suppliers, tht) t is usually the revenue from goods made available to the company.
The intere stake of owners is primarily economic in that they depend on their
shareh@s in the company to turn a profit. For the community, it is often the need for a

Vironment and the necessary jobs and good needed to maintain a healthy economy.
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Finally, the stake of creditors is that the company continues to perform well, securing the

eventual satisfaction of any debts owed.”®

Over the years, certain contributors to the body of literature have suggested that the class of
entities that can be surmised to be stakeholders may include groups other than those
identified by through direct harm or benefit they incur from the company’s actions®’. Byt this
tends to amount to stretching the stakeholder concept to include entities with me

influence over the company, often at the risk of workability. \6

3.2 SUPPORTS FOR THE STAKEHOLDER THEOR Ney CORPORATE
GOVERNANCE

Support for the stakeholder theory is not readily found&@’snuatlon or country, top to
bottom. This assertion does not, of course, dis he wide adoption of stakeholder
theories in legislation and legal principles,\ Co decisions, and codes of corporate
governance around the world.”® In ® ases, such as with the adoption of ESV
(Enlightened Shareholder value) cy in the United Kingdom, corporate governance

theories readily mix stakeho% shareholder primacy structures.

So, it is often the cﬁ%t,‘ yes, many corporate law theorists contend the assertion that
corporations sh@g managed in the interests of stakeholders in whatever arrangement,
rather th r@e for the benefit of shareholders.” In many cases, disagreements attach to the

%of the stakeholder model, often putting forward the argument that if the

ey
s&nolder model often resulted in greater returns, companies would have voluntarily

9%NojeemAmodu, ‘Stakeholder Protection and Corporate Social Responsibility from a Comparative Company
Law Perspective: Nigeria and South Africa’ (2020) 64 Journal of African Law 425.

977aleha Othman and Rashidah Abdul Rahman, ‘Understanding Corporate Governance from a Social
Constructionist Perspective’ (2011) 1 International Journal of Humanities and Social Science 123
<http://www.ijhssnet.com/journals/Vol._1_No._2;_February_2011/17.pdf>; Mrabure and Abhulimhen-lyoha
(n 13); Friedman and Miles (n 15).

%Amodu (n 20).

9Asjeet S Lamba and Geofrey P Stapledon, ‘The Determinants of Corporate Ownership Structure: Australian
Evidence’ [2005] SSRN Electronic Journal 1.



adopted it.' One ground is that the immense likelihood for overregulation effectively
inundates stakeholder primacy.'”! The idea is that when managers are answerable to many

stakeholders, and not just the shareholders, the corporation is inevitably harmed in that:

“diffusing this responsibility among many groups of stakeholders means, in practice,
that managers are accountable to no one.”'*

Another prominent criticism relates to the competing interests of stakeholder\%n
intimating abuse of the judicial process in resolving adverse claims. The% is that
competing claims and ultimatums — for example, the shareholders that 0 recoup as
much as possible in capital gains and dividends and the employee thatsaould see those profits
served towards better wages and working conditions— from %&0 ders make the theory
unsustainable and difficult to balance. Especially amo& eholders, as some might be

103

more willing to promote CSR at the expense of pro vice versa. > Following that, even

where they agree on which motive to pursue, ﬂ{agr ments may persist in how to pursue it.

Another oft-posited criticism is that@stakeholder theory does not demand that a
corporation focuses on profitabili t stakeholder primacy by nature opposes such narrow
reasoning. After all, the thew Itimate objective is the concern for continued existence of
the company, somet@k Bostulates as achievable only by balancing the interests of all

stakeholders (ingludinmg shareholders). So, the claim falls flat, considering that the stake-
holder t:§®)

100 corfield (n 4).

101 Frederik Dahlmann, Layla Branicki and Stephen Brammer, ‘Managing Carbon Aspirations: The Influence of
Corporate Climate Change Targets on Environmental Performance’ (2019) 158 Journal of Business Ethics 1;
Pande (n 7).

rates to balance all stakeholders’ interests, profit making inclusive.
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Notwithstanding its considerable opposition, critics of the stakeholder theory do concede that
it is conceivably valuable as it would be unwise for corporations to ignore stakeholder

concerns that might negatively impact its ability to generate profit.'*

3.3 CORPORATE STAKEHOLDERS IN NIGERIA

Owing to its colonial heritage, Nigerian Corporate governance (or its corporate law r?q}e
for that matter) often flows in the same direction as that of the UK. Just like i@K, its
earliest iterations of corporate governance principles can be traced back to t ury report
of 1992. Nigeria also adopts corporate governance codes serving as inéQa:\ional benchmarks;
especially those by the Organization for Economic Cooperatio@ evelopment (OECD).
In 2018, the Financial Reporting Council of Nigeria r %fts standardized code —The

Nigerian Code of Corporate governance 2018— curr: \p operation.

Other statutes and codes which the Nigeri al system uses to institutionalize Corporate
Governance best practices in Nigerian c@}nies include: The Companies and Allied Matters
Act (CAMA) of 2004 (repealed 1% ), Investment and Securities Act of 2007, Securities
and Exchange Commissio (2013), the Bank and Other Financial Institutions Act
(BOFIA)of 2004, the A%kgn‘ce Act of 2004, the Code of Corporate Governance for Banks in
Nigeria Post C s@ation, the Code of Corporate Governance for Public Companies in
Nigeria, t (gde of Conduct for Capital Market Operators and their Employees, and the

Code-qf Sprporate Governance for Insurance Industry in Nigeria.'%

Th; country’s SEC 2011 code,!*particularly, emphasizes the involvement of stakeholders in

company practice. Section 28(3)(c) for example requires companies to disclose their policies,

104 Mark Rix, ‘The New Australian System of Corporate Governance: Board Governance and Company
Performance in a Changing Corporate Governance Environment’ (2019) 1 Corporate Law and Governance
Review 29.

105Mrabure and Abhulimhen-lyoha (n 13).

106 SEC Code of Conduct for Capital Market Operators and their Employees 2011



plans and strategies for addressing and managing such public health issues as the impact and
eradication of HIV/AIDS, malaria, and other serious diseases, especially as regards
employees and their families. This complements paragraphs 7 and 8 of the 5% Schedule of
CAMA!Y7  which requires companies to disclose in Annual Directors Reports, matters
relating to the employment of disabled persons, and the health, safety, and welfare at work of

the company’s employees.

The schedule provides, amongst other things: \B

7. The directors’ report shall contain a statement showjifgdhow many disabled
persons were employed during the year and describing th icy which the company
has applied during the year— {

(a) for giving full and fair consideration to a %ns for employment by the
company made by disabled persons, having re their particular aptitudes and
abilities ;

(b) for continuing the employment of. a or arranging appropriate training for,
employees of the company who have me disabled persons during the period when
they were employed by the company ;\qn

(c) otherwise for the trainin cgd development and promotion of disabled persons
employed by the company %

8. The directors’ rep r@ontain a statement as to the arrangement in force in the
year for securing the th, safety and welfare at work of employees of the company

and its subsidia‘%and for protecting other persons against risks to health or safety
arising out of 89 in onnection with the activities at work of those employees.

Notably, Nigeri4’s Securities and Exchange Commission (“SEC”) — the regulatory body for

i@ve mechanisms for enforceability”, the code implemented swathes of stakeholder

primacy real estate in its provisions. The provisions, despite being applicable only to public

107 The Companies and Allied Matters Act, Laws of the Federation of Nigeria LFN 2004. Since repealed by a new
iteration enacted in 2019 and signed into law in 2020.

108 SEC Website with a Guide of All Corporate Governance Rules and Code in Nigeria. (2019).
http://www.sec.gov.ng/rules-and-codes.html> accessed 14" May 2021
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companies in Nigeria, are encouraged for broad application in other companies where

appropriate!?.

The Code of Corporate Governance for Public Companies (SEC Code) thus came to being in
October 2003, representing the first code of corporate governance in Nigeria. A revised
version of the code was released in the first quarter of 2011, with the principles_and
provisions largely consistent, although some amendments were introduced. In th %ﬁg e to
the 2003 code, the reason for setting up the committee was given as “th% gﬁgn with

the international best practices”. They also note that the development of the SEC Code is
'\

connected to global inclinations towards corporate governance r%&pn.

The 2003 SEC Code (pp. 2) further provides that: @;
b

“Companies perceived as adopting inter est corporate governance practices

e
are more likely to attract internationgl mwuéstors than those whose practices are
perceived to be below international & ds”

“This realisation prompted the e%iﬁes and Exchange Commission (“SEC” or “the
Commission”), the apex ry body in the Nigerian capital market, to
inaugurate the Committe rporate Governance of Public Companies in Nigeria

(“the Committee”) on 2000
As in other countries, ‘[‘1&0}9& of the SEC Code has been influenced by developments in
other countries. InAtgXterms of reference’, the Committee that drafted the SEC code was
required (am gQ,dthers), “to examine practices in other jurisdictions with a view to the
adoptio ternational best practices in corporate governance in Nigeria”. Furthermore,
th ode committee ascertained existing corporate governance practices in the country,
(&)aring them with corporate governance practices around other jurisdictions and markets
and countries such as the UK. Whilst it is good to learn from other countries, adopting

corporate governance guidelines which are better suited for more advanced economies may

constitute significant misfits.
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The SEC Code of Best Practices in Nigeria is described as follows:

“A code to make provisions for the best practices to be followed by public quoted companies
and for all other companies with multiple stakeholders registered in Nigeria in the exercise of
power over the direction of the enterprise, the supervision of executive actions, the
transparency and accountability in governance of these companies within the regulatory

framework and market; and for other purposes connected therewith”. @

The Code is required to be cited as the “Code of Best practices on Corpgra vernance in

Nigeria”, and is divided into five parts — A to E. (6 o

Part A, relating to the board of directors provides guidance O@Sponsibilities of directors,
the composition of the board, the positions of the chai atd chief executive, proceedings,
and frequency of meetings of the board, sp@elaﬁng to non-executive directors,
compensation of board members and th;@gprﬁng obligation. The Code also requires
boards of listed companies to put in plagg ad€quate systems of internal control and to manage
the affairs of their company in Qvful and efficient manner, to create value for the
shareholders. The board sh: &nsure that the value being created is shared among the
shareholders and em@ ;?Vith due regard to the interest of the other stakeholders. Indeed,
apart from the global inclination with regards to the need to codify corporate governance
princip%@/@ quirements, which supports the social legitimation argument, the need to

pre‘@c orate scandals further facilitated the development of the SEC Code. The 2003

SBC/Code (Pp 2) further confirms this:

“The importance of effective corporate governance to corporate and economic performance

cannot be over-emphasised in today's global marketplace”.



The code further states in Paragragh.1(c) that the “the Board’s functions should include but

not be limited to the following:

1. Strategic planning
ii. Selection, performance appraisal and compensation of senior executives
iii. Succession planning \

iv. Communication with shareholders @
vi. Ensuring that ethical standards are maintained and that &&)any complies
e
h

In line with the OECD principles of good corporate gove@; e code also requires that

V. Ensuring the integrity of financial controls and reports
with the laws of Nigeria”

the board be composed in such a way as to e gdiversity of experience without
compromising compatibility, integrity, availabjli d directors’ independence. Whilst the
Code recognizes the need for the separagg %he chairman and CEO roles (para.2(b)), it
states that “in exceptional circum (gs)where the position of the Chairman and Chief
Executive Officer are combiq@ne individual, there should be a strong non-executive
independent director as Vic%éhairman” (para.2 (c)). Meetings of the board are further
required to take pl@ t least once a quarter, with sufficient notice (at least 21 days) being
given to the &Qﬁélders. The service contracts of directors should not exceed three years
withou% ior approval of shareholders. The Code requires that companies establish
re ation committees consisting mainly of non-executive/independent directors and
chaired by a non-executive director. The remuneration committees are to recommend the
remuneration of directors. Also, the total emoluments of directors should be fully disclosed,

including those of the Chairman and the highest paid director. Such disclosures include

pension contributions and stock options where earnings are in excess of N500, 000 ($3,170).



Furthermore, considerably owing to social legitimation/alignment pressures with other codes
of best practices, the SEC Code states that the prime responsibility for maintaining an
adequate system of internal control rests with the board. They must also report on the
effectiveness of the system of internal control, and that the business is a going concern, with
supporting assumptions or qualifications as necessary in compliance with the Companies and
Allied Matters Act of 1990 (CAMA). CAMA (1990) is the main legal fram %r
corporate governance in Nigeria. Also, there is an overriding need to promote @ﬁrency in
financial and non-financial reporting. The Board is also required to maﬂ% ‘an objective
and professional relationship” with the auditors. The latter show@ Rave any business
relationships with the company. Many of these requlremen ther ones relating to the

directors (‘deontology’ for directors) (executive ané@ecutlve) are similar to what

obtains in the UK Corporate Governance Codg, ing the need for newly appointed

directors to be properly orientated and glve roprlate training, where deemed relevant, at

the company’s expense. This further su{}& that the need for social legitimation acted as a

strong factor in shaping the Niger@porate governance code.

PART B of the 2003 S C%e) deals with shareholders’ rights and privileges. The board of
directors should e@hat shareholders’ statutory and general rights are always protected.
The code st&gaf the shareholders “should remain responsible for electing directors and
approvi @terms and conditions of their directorships”. There is a strong emphasis in the
the need to ensure equity in the treatment of shareholders. Whilst the code
&uages boards to use the general meeting as a forum to communicate with shareholders,
it requires that shareholders holding more than 20 percent of the total issued share capital of a
company should possibly have a representative on the board unless they are in a competing
business or have conflicts of interest that warrant their exclusion from the board.

Appropriately, majority shareholders should act and influence the standard of corporate



governance positively and thereby optimize stakeholder value. Also, as much as possible,
there should be one director on the board representing the interest of minority shareholders
(para.9 (j)). Further, boards of directors are required not to discourage shareholder activism
whether by institutional shareholders or by organized shareholders’ groups. PART C of the
code relates to audit committees — their composition, qualification, terms of reference and

meetings. The code requires that audit committees be established as speci @PH

Companies and Allied Matters Act (CAMA) 1990 (Section 359 (4).

'\

CAMA 1990 stipulates that the audit committee should consist @al number of
directors and representatives of the shareholders of the company§(sigject to a maximum of

six members). The code strengthens this requirement b mg that not more than one
executive director should be on the audit committee ‘@ states that “the chairman of the
audit committee should be a non-executive dirgcter, Y6 be nominated by the members of the
audit committee. Majority of the membe ﬁ' audit committee should be independent of
the company, and the committee s % eet at least 3 times in a year. These provisions

further suggest that the need t@

acted as a strong factor i & g the Nigerian corporate governance code.

legitimation as well as the pursuit of efficiency gains

To improve corpe % éovemance in Nigeria, the SEC, in September 2008, inaugurated a
National C ittee for the Review of the 2003 Code of Corporate Governance for Public

Comia@m Nigeria to address its weaknesses and to improve the mechanism for its

D

limiting its coverage only to public companies, as well as removing any unnecessary

ability and effectiveness. Some of the amendments introduced by the Board include

restrictions on the freedom of companies to innovate in their management practices. The
revised code of corporate governance notes that unlike the previous code, it is intended to be
fully enforceable by SEC, aims to ensure the highest standards of transparency,

accountability, and good corporate governance, without unduly inhibiting enterprise and



innovation. Whilst the revised code sufficiently demonstrates significant social legitimation
pressures, it can be suggested that the Code has moved towards the pursuit of efficiency gains,
to particularly address problems relating to corporate corruption, which it highlighted as a

major obstacle to good governance in Nigerian corporations.

In Nigeria, the body of codes and laws appears to have evolved based on series of thgories
put forward by different theorists at various times, chief of which are the Stakeh ory
and the Stockholder/Shareholder/Agency theory. Thus, the corporate gov structure

'\
principles in the body of law. Stakeholder theory under the N@corporate governance

operates on a multi-theoretical basis, incorporating both sharelg&er nd stakeholder
structure essentially broaden the horizons of the entitie@persons whose welfare are
affected by the corporate unit. These are all referre @including shareholders, creditors,
the society, and the government. The codes e companies under their purview to

clearly incorporate legitimate sharehol @ policies and operations, respecting and

fulfilling''° all legal, moral, and socj gﬂg)ations as are reasonably necessary.

3.4 CORPORATE STA@%)ERS IN AUSTRALIA

Australia maintains @vfeholder primacy, first and foremost. For many years, the
Stakeholder the@)@ not even enjoy basic apperception in Australian Corporations Law.
But since @%ent many corporate collapses and scandals occurred in the US from 2001-
200 n, Tycon etc.) had counterparts in Australia, stakeholder theory has gradually
@ into Australian Corporate Governance. However, Australia’s corporate governance

environment is still generally reflective of shareholder primacy.

Although prominent corporate failures in Australia’s past have spurred discourse on the

plausibility of stakeholder principles, the corporate governance structure is still entrenched in

1%\ irabure and Abhulimhen-lyoha (n 13).



the shareholder primacy model, failing to give stakeholders real and justiciable rights.!'!!!?

Instead, Australia operates a “Business Approach”, in tally with the prevailing understanding

of stakeholder primacy structures as unnecessary ethical burdens.!!?

Like the United Kingdom’s Enlightened Shareholder Value (ESV), Australia’s business case

approach charges company managers to merely consider stakeholder interests and rep

non- financial matters of CSR like employee or environmental matters so long as j
business sense (cost-benefit implications). Such considerations are to be 1; nyrelation to

the overall economic performance of the company and without ejudl to enhancing

shareholder value.!'!*

\éo

3.5 SHAREHOLDER THEORY UNDER IAN CORPORATE
GOVERNANCE LAWS

Corporate Governance as an ideology @ded by a set of principles dictating actions or
responsibilities, most of whic WD already been detailed. It also dictates who these
responsibilities are owed to, ght to be directed towards, in addition to how best they may

be performed. These @s relate to an overall view of corporate administration and receive

recognition in S% y or form.

Majorl is debate as to which of the theories is most appropriate, between the

she % der and stakeholder theory. The two presume a relationship exists between the

)
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directors who are primarily responsible for the running of the company/firm and some other

person(s), who they must consider primarily in making decisions.

The shareholder theory is premised on the goal of a business to make and maximize profit!!">.
It asserts that there is no moral obligation on a business to do anything but make profits.
Similarly, it opines that the primary responsibility of the directors ought to be the interegts of
the shareholders. This obligation to shareholders is viewed as most importa @akes
precedence over the interest of other corporate stakeholders like the cons ployees,
supplier, or society.!'® This is premised on the idea that shareholders ‘are the ultimate

.\
contributors — and by virtue owners, of corporate assets. It assu@w metric of assessment

of shareholders to be share price and dividends. ®

Certain aspects of the shareholder theory are pre x»in global application of Corporate
Governance, particularly those of the OE% se include provisions for equal votes
(usually applied on a "one vote per @(&basis) in addition to protection for minority
shareholders. Equally, there are pro ns for the composition and functioning of the board
of directors of the compani s%ts specific importance, as the place where interests do
frequently collide, md%e- things are put into place to ensure the protection of the
shareholder. Reg ‘%| nts of reporting and approving certain decisions, independent

directors a alifications are all geared, amongst other things, are all directed at protecting

the inée‘%of shareholders.

115 Terence Tse, "Shareholder and stakeholder theory: After the financial crisis", Qualitative Research in
Financial Markets 3(1), 51-63, 2011,<https://www.researchgate.net/profile/Terence-Tse-
2/publication/227430211 Shareholder _and_stakeholder theory after the financial crisis/links/56212ac908
aea35f2681b5ca/Shareholder-and-stakeholder-theory-after-the-financial-crisis.pdf>
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At its heart, the theory advances a level of separation between shareholders and the actual
running of the company through directors — themselves acting in the interest of the
shareholders. Within this relationship, there is some monitoring of the board of directors by

the shareholders that, under corporate governance, allows for control within legal limits.

Corporate governance in Nigeria incorporates aspects of the shareholder theory with%&s
systems and laws, in promoting the ideal corporate world. An examination of th: @ and

how it has been applied or otherwise within the relevant laws and codes will rovided.

AN

Considering the history of misappropriation of funds, lar len corruption and
mismanagement that have characterized the Nigerian Corpora@& d, it is difficult to say
that the shareholder interest is considered as primary. R&% ere seems to be more focus
on the selfish and personal interests of the directo d that has negatively impacted on
investor confidence and has inhibited the gro%) e corporate world. It is considering this
that shareholder interest is given signi@terﬁion within the regulations and guidelines

for corporate governance.

The practice of Corporate @ﬁ‘lnce in Nigeria which has already been chronicled to be a
product of a colomal% operates on an Anglo-Saxon or outsider control system.'!” This
outsider contro em, operating based on the shareholder theory, prioritizes the
maximiz of shareholders' interest in day-to-day running. Other important values, all
whi é‘[o achieve the same purpose are the clear delineation of the rights and duties of

&byers and systems of accountability, most of which are contained within statute.

The already mentioned main regulation for all companies in Nigeria, the Companies and

Allied Matters Act (CAMA) 2020, provides for a number of protections for the shareholder

117glewechi Okike, "Corporate Governance in Nigeria", Corporate Governance in Commonwealth Countries
(pp.145 -184), April 2019, International Centre for Research in Accountability and Governance



interest in line with the shareholder theory. While there is no outright proclamation of such,
inferences can be drawn from its provisions. It provides that the board of directors are
charged with the duty of the running of the company, and in performing said duty are not
explicitly bound to follow the instructions of the members in general meeting (which refers to
a meeting of shareholders)!'®. They must however be seen to have acted in good faith, and in

the interest of the company'!®. In keeping with the theory of shareholder inter@o

provides that the members have the power to ratify and confirm decisions ma@he board

as well as make recommendations to them!2°. %\

'\
Similar to the OECD provisions, equal vote for members ﬁ‘\%spnted under Nigerian

interpretation of Corporate Governance. CAMA provides % member has the right to

attend, speak and vote at general meetings, granted t %e paid all sums payable for shares

in the company'?!. Under the act, it is specified thag;

L

107. Every member shall, notwj @ing any provision in the articles, have a right
to attend any general meetin e)company and to speak and vote on any resolution
before the meeting : Provi at the articles may provide that a member shall not
be entitled to attend ang-v less all calls or other sums payable by him in respect
of shares in the com &y

&) e been paid.
The act also provides %a‘ egister of all members be kept for record and identification

purposes this: QL

10 Every company shall keep a register of its members and enter in the
registe

a) names and addresses of the members, and in the case of a company having a

Q share capital, a statement of the shares and class of shares, if any, held by each
member, distinguishing each share by its number so long as the share has a number,
and of the amount paid or agreed to be considered as paid on the shares of each
member ;

(b) date on which each person was registered as a member ; and

118 section 87 (1)(2)(3) CAMA 2020.
119.87(4), 305(3), CAMA.

120 87(5) CAMA
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(c) date on which any person ceased to be a member.

(2) The entry required under subsection (1) (a) or (b) shall be made within 28 days of
the conclusion of the agreement with the company to become a member or, in the case
of a subscriber of the memorandum, within 28 days of the registration of the company.

(3) The entry required under subsection (1) (c), shall be made within 28 days of the
date on which the person concerned ceased to be a member, or if he ceased to be a
member other than as a result of action by the company, within 28 days of producing
to the company evidence satisfactory to the company of the occurrence of the event
whereby he ceased to be a member.

(4) Where a company defaults in complying with the provisions of thi. s%h\, the
company and each officer of the company is liable to— 6
(a) such penalties as the Commission shall specify by regulation ; ﬂ!%\

(b) an additional daily default fine that the Commission shal, if) by regulation.

(5) Liability incurred by a company from the making %’ tion of an entry in its
register of members, or from a failure to make or d entry, is not enforceable
after the expiration of 20 years from the date on e entry was made or deleted
or, in the case of any such failure, from the dat ch the failure first occurred.

In addition to this, independent directors are equ andated under the act, particularly for
public companies that have a large base areholders and investment!??. A degree of
separation and independence from sha@er influence is necessary in determining who is
eligible to be an independent di@ They are essential to corporate governance and in

balancing competing interes@the holistic goal of the company!'?.

It is important to @hat the act leans towards the Stakeholder theory and the idea that
directors, in &iﬁ)formance of their duties, are to give consideration to "interests of the
compa ployees in general, as well as the interests of its members."!?* It incorporates
1 an obligation to the members or shareholders but an obligation to see to the interests
of another stakeholder — the employees. In defining the duties of directors, CAMA 2020

provides that:

122375 CAMA
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305.—(1) A director of a company stands in a fiduciary relationship towards the
company and shall observe utmost good faith towards the company in any transaction
with it or on its behalf.

(2) A director owes fiduciary relationship with the company where—
(a) a director is acting as agent of a particular shareholder ; or

(b) though, he is not an agent of any shareholder, such a shareholder or other person
is dealing with the company’s securities.

company as a whole so as to preserve its assets, further its business, and e the
purposes for which it was formed, and in such manner as a faithful, a’% careful
and ordinarily skilful director would act in the circumstances and, % g so, shall

(3) A director shall act at all times in what he believes to be the best intereikgﬁe

have regard to the impact of the company’s operations on the ixOnment in the
community where it carries on business operations. 4&

'\
(4) The matters to which a director of a company is to ha %grd in the performance
of his functions include the interests of the company’ ees in general, as well
as the interests of its members. %,

(5) A director shall exercise his powers for th oSe for which he is specified and
shall not do so for a collateral purpose, power, if exercised for the right
purpose, does not constitute a breach if it, incidentally, affects a member

adversely. «

(6) A director shall not fetter his ﬁ%on to vote in a particular way.

(7) Where a director is all delegate his powers under any provision of this
Act, such a director shall %legate the power in such a way and manner as may
amount to an abdicati

Another major regulatio twcorporates this theory is the Nigerian Code of Corporate
Governance 2018, ‘ﬁg the overriding code of corporate governance in Nigeria. Within
its aims and ebjectjves, it is contained that it aims to create well managed organizations
where "t @rests of the Board and management are aligned with those of the shareholders

and%r Stakeholders."!?3

125pbisolaTolulopeOshin, "Shareholder Primacy in Nigeria: A Myth or a Reality?", Electronic copy available at:
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In extension, it recommends, similar to CAMA, in that the board of directors have a charter
that contains, amongst other things ensures the interest of the company is always paramount,

and the board acts in pursuance of this.!?® The first principle reads:

The Board, being central in corporate governance and the highest governing body in
the Company, should have a charter setting out its responsibilities, which may include

the following:

1.1 exercising leadership, enterprise, integrity and judgment in its ove@;nd
control of the Company so as to achieve the Company’s continued [ and
prosperity; 6

1.2 ensuring that the Board and its committees act in the b‘%ﬂterest of the
Company at all times,

.\
1.3 ensuring compliance with the laws of the Federal @» of Nigeria and other

applicable regulations;

1.4 considering and approving the long-ter% ort-term strategies for the
business of the Company and monitoring their. ﬁqi entation by management;

jon of a succession plan, appointment
ion structure for both the Board and

1.5 ensuring the establishment and implewie
process, training mechanism and r%%e
senior management of the Company

1.6 being accountable to the Lompany as well as identifying and managing the
relationship with sharehol nd other stakeholders,

1.7 establishing and mdi %ng the Company's values and standards (including an
ethical culture) as | adymodelling these values and standards;

1.8 overseein ﬁ%im‘ernal audit function, approving the internal audit plan, and
emoving the head of the internal audit function on the
of the commiittee responsible for audit;

1.9 @IZS ing the Company’s risk management framework and monitoring its
eriess, setting the Company’s risk appetite, receiving and reviewing risk
5,

Q .10 providing oversight over Information Technology governance;

1.11 defining a formal schedule of matters specifically reserved for Board decision
and matters delegated to Board committees and management;

1.12 overseeing the effectiveness and adequacy of the internal control system;
1.13 overseeing the Company’s communication and information dissemination policy;

1.14 performing the appraisal of Board members and executive management;

126 part A, Section 1.2, NCCG



1.15 ensuring the integrity of annual reports and accounts and all material
information provided to regulators and other stakeholders; and 1.16 ensuring that
management systems are in place to identify and manage environmental and social
risks and their impact.

In its explanation of the principle espoused in the first section, it stated that management
ought to be "in the best interests of shareholders and other stakeholders while sustaining the
company." It is further stated that "directors should act in good faith and with integrity %&e
best interests of all shareholders."'?” This expresses the level of value and priorit @?d to

shareholders' interests. \

There is also provision for nonexecutive directors, which apgsjyecemmended to be
independent'?®, in line with global standards. These independ@&ﬁrectors are expected to
bring some attractiveness to the company, but more Q tly objectivity due to their
separation from influences'®. A portion of the Part C) is dedicated entirely to
discussing the relationship between shareho% d directors and the means by which to
ensure the smooth running of this cr@stem. It further prescribes specific rights of
shareholders and protections fo@nority shareholders!*’, maintaining principles of
equality'3!, franchise and a% ility. In addition to the above, it posits that the members

should always retain a sure of control, in their ability to confirm or remove directors. The

principle contair@ )
2§.@SBoard should ensure that:

.1 shareholders at annual general meetings preserve their effective powers to
Q ippoint and remove Directors of the Company;

23.1.2 all shareholders are treated fairly and equitably. No shareholder, however
large his shareholding or whether institutional or otherwise, should be given
preferential treatment or superior access to information or other materials;

127 part C, Section 23.2, NCCG
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23.1.3 minority shareholders are adequately protected from abusive actions by
controlling shareholders;

Another code of importance, as an example of sectional code (created for and applying to a
specific sector) is the Central Bank of Nigeria's Code of Corporate Governance for Finance
Companies In Nigeria, 2018. This was created to build on existing regulations and cater for
the unique conditions of the financing sector. Adding to what is already available und%e
two previously examined regulations, the code provides that the directors owe a @tt in

the best interest of the shareholders.'3? §

The code provides for some of the responsibilities of the board of d@m ¢p include:

%erformance and affairs

f the Companies and Allied
owe the FC the duty of care and
s and other stakeholders.

2.1.1 The Board shall be accountable and responsibl
of the FC. Specifically, and in line with the provish
Matters Act (CAMA) 1990 (as amended), Dire
loyalty to act in the interest of the FC'’s shar.

2.1.2 Members of the Board are severa jjointly liable for the activities of the FC.

It provides that a more than half the mem@ e board of directors should ideally be non-
executive directors and at least oneﬁugb)e an independent director'3?, which is targeted at
maintaining shareholder inte tw'frpossesses the same characteristic separation that is

envisioned by the sharellﬁe\rﬁhéory. The prescriptions as to composition of the board are:

maxi with more than fifty per cent of board membership comprising non-
exectitie directors (NEDs).

2.2.1 T:@ )f the Board of any FC shall be limited to a minimum of 5 and a
mum,of)

embers of the Board shall be persons of proven integrity and shall meet the
Ge uirements of the Revised Assessment Criteria of Approved Persons Regime. At

east two (2) members of the Board of Directors other than the Executive Directors
Q shall be required to have banking or related financial industry experience.

2.2.3 The Board shall consist of Executive and Non-Executive Directors. The number
of Non-Executive Directors shall be more than that of Executive Directors.

2.2.4 The Board of FCs shall comprise at least one (1) Independent NonExecutive
Director (INED). An Independent Director is a member of the Board of Directors who

132 section 2.1, CBN Code of Corporate Governance for Financing companies.
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has no direct material relationship with the FC or any of its officers, major
shareholders, subsidiaries and affiliates.

Shareholder rights are also greatly explored within this code. The right to obtain relevant
material information is granted to shareholders, in addition to the right to participate actively
and vote in general meetings when held. This right applies to all shareholders irrespective of
class or status. The code also seeks to create some protection for minority shareholdgrs. It

adds the right to redress as an added right of shareholders. Its provision reads: %\'

from the FC on a timely and regular basis.

3.1.1 Shareholders shall have the right to obtain relevant and rm@gbmformation

3.1.2 Shareholders shall have the right to participate axA%nﬂd vote in general

meetings. C

3.1.3 In addition to the traditional means of com %‘t’on, FCs are encouraged to
have a website and communicate with share %via the website, newsletters
Annual General Meetings (AGMs) and/or ExtcdQrdinary General Meetings (EGMs).
Such information shall include major d ents in the FC, risk management
practices, executive compensation, estgblishinent of investment in subsidiaries and
associates, Board and top mana nt appointments, sustainability initiatives
including Corporate Social R sibilities (CSR), and any other relevant
information.

These rights are those obtainable@er the shareholder theory and seek to achieve the

protection and realization oﬁ% lders' interest primarily.

Positions and princ@t&n the Nigerian regulations on Corporate Governance have some
root and con ecQ)g o the shareholder theory, particularly in its evolved form. Corporate
Govern &(!igeria within its development was created to combat negative and selfish
pra@s, especially management that affected investor confidence, and caused losses for
shayeholders. This value, that their interests should always be the fore of the actions of the

company has persisted and continues to in some ways shape the laws and codes on Corporate

Governance.



3.6 STAKEHOLDER THEORY UNDER CORPORATE GOVERNANCE IN
NIGERIA

One of the proponents of the "stakeholder theory," Edward Freeman, contends that a
company is accountable not only to its shareholders but also to anyone who has a stake in the
success or failure of the business venture.!** Companies are obliged to fulfill the interests of
parties besides shareholders. These additional parties typically have an impact kz}e
impacted by the attainment of a company's purpose, have a legal stake in th ny and
possess the power to influence it, or are subject to risk due to the ﬁrm%\aations on the

financial, human, or environmental fronts. These individuals or o@ﬁ‘ons are corporate

stakeholders.!?’ %%'\

In Nigeria, support for the stakeholders in corporate &nce can be seen to be entrenched

in the laws and codes that regulate corporate actititi
For instance, the Companies and Allied @% Act, per section 305(3), provides

“A director shall act at @es in what he believes to be the best interest of the

company as a whol, to preserve its assets, further its business and promote the

purpose for M@v‘vas formed, and in such a manner as a faithful, diligent, careful

and ordikarty-skilful director would act in the circumstances, and in doing so, shall

ha@egurd to the impact of the company’s operations on the environment in the

@mum’ly where it carries out business operations.”

Pur;uant the above highlighted provision of law, it is safe to hold that the CAMA recognizes

the stakeholder theory, we however must determine to what extent.

134 RE Freeman, Strategic Management: A Stakeholder Approach (Pitman, 1984) p. 46.
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As previously noted, individuals and organizations that are affected by the presence and
activities of a company (possibly as a result of shared environment or usage) can be referred
to as stakeholders of such a company. Therefore, on the surface, we would agree that the
CAMA places an obligation on the director of a company to recognize and consider those
stakeholders before a step is taken by the board. In essence, before a director makes a
decision, he/she has to ensure that it is in the best interest of the company as a &%e
shareholders, the employees, the directors themselves, the customers), an@bmg S0,
consideration must be had for the community/environment where the bU%: operations is
being carried out. However, this provision cannot be said to be Ao%ﬁe.'\According to the
above cited provision, the interest of the company, preservaf%'\ifs assets and furtherance
of business always comes first, so in a situation wher r®1s conflicting interest between

the company and some sections of the stakeholdétsy director would most likely take a

stance favourable to the company. @

Furthermore, subsection 9 makes a g-)) imposed on the director enforceable against the
director by the company. Theg(i &e\with this is that, in situations like this, these sections
explicitly adopt the sh reMr-centric common law position of what constitutes the
"company" or the ”'Q%st of the company”. The term "company" is taken to refer to all the
members or &Qb@lders, and what is in the best interest or success of the company is
understo indicate what is in the best (economic) interests of all of the shareholders.'*¢

sentially means that only shareholders can bring a case against the director for

enforcement. This is displayed in the case of Hutton v. West Cork Railway Co. (1883) 23

Ch.D.

"According to the law report, a railway company which had no provision in its
articles for paying remuneration to directors, and had never paid any, sold its

136 Hutton v. West Cork Railway Co. (1883) 23 Ch.D., 654; Percival v. Wright (1902) 2 Ch 421; Dodge v. Ford
Motor Co. (1919) 204 Mich. 459, 170 N.W. 668



undertaking to another company at a price to be determined by an arbitrator. By the
Act authorizing the transfer it was provided that on the completion of the transfer the
company should be dissolved except for the purpose of regulating their internal
affairs and winding up the same and of dividing the purchase-money. The purchase-
money was to be applied in paying the costs of the arbitration and in paying off any
revenue debts or charges of the company, and the residue was to be divided among
the debenture holders and shareholders. After the completion of the transfer a general
meeting of the company was held at which a resolution was passed to apply £1050 of
the purchase-money in compensating the paid officials of the company for their loss
of employment, although they had no legal claim for any compensation, and £1 in

remuneration to the directors for their past services. %\

Cotton LJ and Bowen LJ held that the money payment was inyglidN\Baggallay LJ
dissented. In the course of his dicta, Bowen LJ held that there is.....a kind of
charitable dealing which is for the interest of those who pragfisg_itmand to that extent
and in that garb (I admit not a very philanthropic garb) ity may sit at the board,

but for no other purpose.” %
So, according to Bowen LJ, directors can only s 4h&‘\oney that is not theirs but the
a

company's if they are spending it for purposes{h reasonably ancillary to the company's
business. That is the usual rule. Bona ﬁde\(&gnot be the sole test; otherwise, you could have
a lunatic running the company's aff% spending its money with both hands in a perfectly
bona fide yet perfectly irratio%ka*mer... It is for the directors to decide, provided it is a
matter that is reasonab&%&ltal to the company's business... The law does not say that
there are to be no@; and ale, but there are to be no cakes and ale except such as are

required for }&lgnéﬁt of the company.

Q
As a r@ directors of an insolvent firm were not free to make payments to employees
se payments could only be made incidental to the business, and an insolvent business
had no future business. In English law, the Insolvency Act 1986, Section 187, and the
Companies Act 2006, Section 247, allow directors to consider employees directly when a

company becomes insolvent.



The judgment's current value stems from the broad idea that, during the life of the company,
it may conduct itself in a way that helps stakeholders other than shareholders, but only to the
extent that it is ultimately, albeit indirectly, in the shareholders' interest. Section 172 of the

Companies Act of 2006.

The repealed CAMA tilted towards the same direction as NojeemAhmodu noted ig his

work'?” that although the Nigerian basic corporate law by virtue of section kes

awareness of stakeholder protection through clear mentions of consideratiog@ interests

'\
portions in terms of protecting their interests in the management,dt the company, however, is

S

another matter. For instance, the same legislation in the s@ction immediately weakens

the effectiveness of such clause (at least from th¢\yiewpoint of any victim employee

in addition to shareholder interests. The value that corporate stakeholck&wi gain from these

stakeholder) under sub-section (9) to the GHQ, t even if the executives do not act

responsibly in protecting stakeholder intep@ y the "company” can complain. '3

It might be claimed that a numbe@laws in Nigeria have clauses with expectations that
either directly or indirectly (&9 observance or practice of stakeholders’ theory. Several
environmental protect@egislations have been implemented in an effort to promote
responsible beh, @ ese laws call for criminal penalties for non-compliance rather than

voluntarily ring. The National Environmental Standards and Regulations Enforcement

Agenc?%la lishment) Act of 2007 is an example of one of these laws. This law establishes

quirements for environmental protection compliance. It also specifies environmental
offenses and their accompanying penalties. The expected requirements for guaranteeing

environmental protection are laid out in Sections 20 through Section 29. Particularly relevant

to environmental air quality is Section 20. Hazardous material discharge and related offenses

137NojeemAhmodu ‘Stakeholder Protection and Corporate Social Responsibility from Comparative Company
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are covered under Section 27. These laws make regard for environment and community as

required by section 305 of CAMA unavoidable for corporate bodies.
Corporate Social Responsibility as an aspect of stakeholder theory

The idea that a company has a responsibility to society beyond its limited duty to its owners
or shareholders is known as corporate social responsibility (CSR).!* The idea of ca&?@e
social responsibility is based on the uncontested principle that organizat'@\;e an
obligation to care for people beyond themselves since they are a compou% Society as a
whole.!* In Nigerian organizations, CSR is expressed primaril ough three strands:
philanthropic, compensatory, and economic support. Philanthr%\,efers to a humanitarian
and charity service that corporate organizations offer t@ lic. Through their charitable
endeavors, businesses inspire confidence in their among the public. Businesses in
the area have frequently started giving small\ dotrdtions to events, festivals, and cultural
practices.'*! In Nigeria, economic hel@ other CSR practiced area. In this situation,
business organizations provide ass@e by setting up social amenities like portable water,
constructing and maintain@p ols, maintaining parks, promoting basic and primary
healthcare programs, aﬁ%ﬂing empowerment programs for the less fortunate, among other
things. The co thg CSR strand is advancing steadily. Organizations make up for
specific o jonal missteps throughout the production process by paying the Nigerian
govem‘x% communities, and individuals. Several organizations in Nigeria, like United
@Q Africa [UBA] and MTN Nigeria, exhibit these three manifestations or strands of

CSR.'"* However all of the foregoing expressions of corporate social responsibility are

139 B U lhugba, Compulsory Regulation of CSR: A Case Study of Nigeria
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merely voluntary, and has no legal backing. Thus, it cannot be enforced against the
companies.

Asides this and some other laws that seeks to protect the environment, there is no regulation
in Nigeria requiring businesses to either include environmental preservation in their corporate

policies or to enforce compliance with them. However, the case may not be the same for the

extractive industry as there is an act made (NEITI Act) which gives power to t &1

Stakeholders Working Group to oversee and ensure accountability and tran in the
extractive industry. %\
Stakeholder theory under NCCG 2018 &

The NCCG claims that institutionalizing the best comor&@gance standards is one of its

key goals. Part of institutionalizing optimal corpor, tice is recognition of the roles and
interests of stakeholders. Companies have rea%d at incorporating sustainability into their
operations adds value, boosts efﬁcie@d improves brand perception. According to
NCCG 2018’s Principle 26: “Payi dequate attention to sustainability issues including
environment, social, occupa% nd community health and safety ensures successful long

term business perform&% and projects the Company as a responsible corporate citizen

contributing to e@z% development."
For that 51@3 7 it recommends the following practices:

6.1 The Board should establish policies and practices regarding its social, ethical,
Q safety, working conditions, health and environmental responsibilities as well as
policies addressing corruption.

26.2 The policies should include the following:

26.2.1 the Company’s business principles, practices and efforts towards achieving
sustainability;

26.2.2 the management of safety issues including workplace accidents, fatalities,
occupational and safety incidents;



26.2.3 plans and strategy for addressing and managing the impact of serious diseases
on the Company’s employees and their families,

26.2.4 the most environmentally beneficial options particularly for companies
operating in disadvantaged regions or in regions with delicate ecology, in order to
minimise environmental impact of the Company’s operations,

26.2.5 the nature and extent of employment equity and diversity (gender and other
issues);

26.2.6 training initiatives, employee development and the associated fK al

investment;
26.2.7 opportunities created for physically challenged persons or @aged

individuals; \
26.2.8 the environmental, social and governance principle&ﬁzctices of the

Company; and & |

26.2.9 corruption and related issues.

26.3 The Board should monitor the implement %’Sustainabilily policies and

report on the extent of compliance with the poli

In order to uphold this value, the Board is require d by example in fostering a culture
of sustainability that permeates all levels o %rganization and includes other stakeholder
groups like the local community, supper-sj\and investors. The Board ought to demand that

CEOs and important staff men@omprehend the newest developments in corporate

sustainability governance. 143\%)

The NCCG Code % ‘the Board to develop policies and practices to meet its social,
ethical, safet erying conditions, health, and environmental duties, as well as policies to
combat tion. These policies must incorporate the company’s business concepts and
pra@s or achieving sustainability, as well as its management of workplace safety issues
&he plan and strategy for addressing and managing the impact of major diseases on its

employees and their families.'#

143gisi Adeyemi ‘The Nigerian Code of Corporate Governance 2018’ Business day
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governance-2018-6/ accessed 01 September 2022
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In furtherance to this, principle 27 provides clear communication between the board and the
stakeholders. This would come in the manner of full, timely and accurate disclosure. This
would foster cooperation between the company and stakeholders. It advises this is done by

observing the following:

27.1 The Board should adopt and implement a stakeholder management_and
communication policy. \
e

27.2 The Board should ensure that the reports and other communica A@r d to
stakeholders are in clear and easily understood language and ar; d on the
Company’s web portal. This information may include description %ctures of the
Board and management among others, frameworks, policj&m other material

information about the Company. o
o

27.3 Communication with stakeholders and the general 51? hould be governed by
the principle of timely, accurate and continuous disc % material information on
the activities of the Company so as to give a bala d fair view of the Company,
including its non-financial matters.

27.4 The Board should establish an inv portal on the Company’s website,
where the communication policy as we the Company’s annual reports for a
minimum of five immediately prece ears and other relevant information about
the Company should be publishedgndynade accessible to the public in downloadable
format.

Sadly, the NCCG does not carry me enforceable force as other laws like the CAMA,

t
therefore it is reasonable to &)Eat the Nigerian corporate governance laws do not really

favour the stakehold@h

3.7 SH& LDERS THEORY UNDER AUSTRALIAN CORPORATE
GOVE LAWS & CODES

Ge ly”speaking, this theory's main goal assumes that shareholders come first. It is
a&ted that a private company's main goal is to generate profits for its shareholders and that
it must refrain from actions that would compromise that goal to avoid liability.'* Simply put,

this means that a company's principal agent(s) must organize the firm's operations to
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maximize the return on the investments of its shareholders. This strategy encourages
managers to manage the company effectively in the best interests of shareholders and align
their policies to reflect their desires to increase wealth. This is because shareholders have
been characterized as one of the most important types of stakeholders in any company!#. As

a result, the ultimate goal of any corporation must be for the benefit of the shareholders
because they have significant voting power, influence over the board of dire@d

financial support for the business. @)

The Principles of Corporate Governance, issued by the ASX Corpora (ﬁnance Council
"
reiterates that "companies should respect the rights of sharehold%‘asnifacilitate the effective
exercise of those rights".'¥” Also, there is the obligation to@( and transparent disclosure
of reports or information'*® by the board of directors4d\the\shareholders. Interestingly, more
than 40 shareholder class actions have been commenc€d in Australia solely on the breach of
interest by directors either on the failure &se information to shareholders or deceptive
conduct among several other clai ga‘ny case, directors' must consistently take broad

discretion to integrate the righ@reholders with that of the company for maximum value

creation. ‘{\)

Australia permi %holder democracy, as earlier mentioned. Over half of the adult
population j e country exists as a shareholder in at least one company.'*® The listed
compaﬁ%have a high degree of shareholder control, and shareholders have the chance to

their value by taking advantage of the company's wealth creation strategies. This
demonstrates how vital their influence can be on the business. More specifically, it has been

observed that businesses with greater shareholder control experience greater profits and

146 syed Naveed, 'An Empirical Study of Shareholders Rights in Australia: Theory and Practice'
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growth, whereas those with weaker shareholder rights are frequently vulnerable to corporate
exploitation. This type of structure makes the shareholder theory more appealing because it
encourages businesses to operate as efficiently as possible for the benefit of the holders of

their securities and also makes bigger investments possible.

As a result, managers have a presumptive duty to manage business affairs in the corpora%)i
best interests. The Corporations Act imposes several personal obligations o any
directors and company secretaries, including the need to be "honest 5@ ful," to
understand what the company is doing, to make sure it pays its debts nt and maintains
accurate financial records, to act in the company's best interest @han their own, and to
use any information they learn while serving as a dlrector ompany for the benefit of
the company.'>° Additionally, they must disclose any. és{ ts of interest or private concerns
that might affect their capacity to act in the bestNnterests of the company. A person cannot
serve as a company director if they are a %h

arged bankrupt, have a criminal record, or

have been found guilty of a com%g violation because doing so could endanger the

interests of the shareholders.”@

Setting corporate gove%e standards for listed companies is a key responsibility of ASX's
Corporate Gove@ ouncil, which is made up of well-known business, shareholder, and
industry . To increase investor confidence and help listed entities meet stakeholder
expecté%s regarding their governance, the Council's main goal is to develop and issue

e-based recommendations on the corporate governance practices to be adopted by
ASX listed entities.!>? The Council's Corporate Governance Principles and Recommendations

provide a comprehensive list of best practices for corporate governance for ASX-listed
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companies that, in the Council's opinion, are most likely to live up to investors' reasonable

expectations.

Invariably, the Corporations Act 2001 (Cth) states that a director or any other office of the
corporation must exercise their duties; (i) in good faith in the best interests of the corporation;
and (ii) for a proper purpose. In light of the above, some have argued that the legislatiorﬁczs
not stipulate that directors must accord their duties to give priority to sharehold ests
over the corporate entity. However, case law has tended to acknowle % eholders'
primacy in holding that "corporations are mainly established and ope te(;%he benefit of
"
stockholders."!> It has been posited that acting in the best ﬂ@vt of the company is
commensurate with acting for the shareholders in gene @ﬂthough the directors are
advised to consider the rights of other stakeholders, %st not only be for their benefit in
most cases but should also not override their Tights”as shareholders. This is because the
directors owe a primary fiduciary duty e&l\areholders and call for a greater level of
accountability and transparency to eg)ln the same vein, it implies that directors and
company executives act as a t?ahd must manage the company's affairs for the overall
benefit of the sharehold S,N principal. For instance, shareholders are bestowed with the
right to confirm t}\@tion of a director within two months else he ceases to be a director
and if they c& hat a particular director tramples on their interests by not acting in good

faith for mpany, they might elect to remove him through a simple resolution.

areholders theory underpins the corporate framework of companies in Australia as
some decisions cannot be taken without the approval of shareholders in certain respects. First,
making pivotal changes to the company's nature and scale of activities or ratifying certain

types of share buyback, and issues of equity securities to related parties among others. Also,

153 Section 181(1) Cth Act, 2001.
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adjusting the remuneration packages to provide better incentives for senior management so
they can pursue optimal wealth maximization for shareholders stands as one of the influences

of the theory in the corporate space.

The James Hardie Group!* is an intriguing case study because it made a specific decision to
protect itself from health liabilities that might result from the use of its products solgly to
advance the interests of the shareholders and avoid financial liability. Another e was
the situation with the Tasmanian vegetable growers who were impacted b unilateral

decisions made by businesses that were only interested in maximiz‘r&pr its, even at the
"

expense of their local communities. These businesses were eng@f&p decision-making that

reflected short-term cost competitiveness. However, some ¢ decisions, in the opinion

of the Parliamentary Joint Committee on Corporatio %Financial Services established by

the ASIC Act, 2001, were extreme and relati% mon in corporate Australia. The thin

line between corporate responsibility and ifrational profit maximization may eventually erode

under circumstances like these, lead'%ga)situation of corporate irresponsibility.

Similarly, it has been argue@idering the interests of non-shareholders by investing in

CSR initiatives to incre&%rust and appeal to customers, employees, suppliers, and investors,
as well as puttin@ e specific risk mitigation measures to address the particular ESG risk
the compa ces, is an essential part of directors properly discharging their duty to act in
the coﬁ’%ys best interests. Failure to do so will inevitably affect the company's financial

ance, and directors may be held personally liable for failing to uphold their fiduciary
and statutory obligations. As a result, what is required is a rational and coherent legal policy

that recognizes the long-term interests of both shareholders and other stakeholders. In a way,

155 Available at: https://lawgovpol.com/case-study-james-hardie-and-asbestos/ Accessed on 2 September
2022
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the shareholders' rights may still be of the utmost importance, but it is advised that this should

not be done at the expense of other stakeholders.

3.8 STAKEHOLDER THEORY UNDER AUSTRALIAN CORPORATE
GOVERNANCE LAWS & CODES \?»

As a former British protectorate, Australia has a corporate governance sys @{ch is
largely influenced by its colonial background. Australia has a similar cq X‘e governance
framework like other Anglo-Saxon countries. Like many other sphe tudies have revealed
that the corporate governance principles in Australia are con%xw developing with new

provisions governing the duties of the board of direct(& churned out periodically by

regulators. !> §

Since the proposition of the stakeholder m corporate governance by Edward Freeman
IN 1984, the stakeholder theory has inc@gly amassed wide patronage by many countries.
Especially in the Anglo-Ameri a?@gtries, the stakeholder theory is gradually seeing rapid

7 Australia, as one of the

implementation in business agement and ethic parlance.”
leading countries wiQ%it‘ltemational standards of corporate governance, is not left out of
this developmeft. is backdrop notwithstanding, the aurora of Australia’s corporate
governa em is still considerably oriented towards the shareholder primacy.'®

Hm@r, it is no gainsaying that the possibility of the stakeholder theory overtaking the

s@holder primacy deserves being laid bare.

156 Mark Rix, ‘The New Austaaralian System of Corpate Governance: Board Governance and Company
Performance in a Changing Corporate Governance Environment’ (2019) 1 Corporate Law and Governance
Review 29, 4.

157 Shelly Marshall and lan Ramsay, ‘Stakeholders and Directors’ Duties: Law, Theory and Evidence’ (2012)
UNSW Law Journal Volume 35(1), 293.

158 See Andrew Keay, ‘The Director’s Duty to Take Into Account the Interests of Company Creditors: When is it
Triggered?’ (2001) 25 Melbourne University Law Review 315.; See also the decision of the Court in Kinsela v.
Russell Kinsela Pty Ltd (1986) 4 NSWLR 722.



In Australia, the principal framework on corporate governance — The Corporations Act — has
not been modified to take into account the stakeholder interests. For instance, section
181(1)(a) of the Corporations Act provides for the director’s fiduciary duty to act in good
faith and in the company’s best interests. However, this statutory duty is devoid of the sense
of obligation of directors to put into consideration the interests of stakeholders in their duties
and decision-making. Similarly, the use of reasonable standard in the director’s du K%?e,
as provided in section 180(1) of the Corporations Act does not extensively @rate the

consideration of the interests of stakeholders while making corporate decis%sf’9

'\
On the flip side, Langford has pointed that against the backdr &the Corporations Act,
stakeholders themselves may have their succour in the fsion of section 1324 of the

Act.'® The section enables a person, the statutory 'e%ion of which can be necessarily

extended to stakeholders, to protect his interx ing injunction from the court against
any inimical corporate conduct. Thus, it h@\ﬁ%fn stated in various quarters that directors may

need to implement stakeholder int%ga) their decision making, the failure of which may

open them up to liabilities. @

It is obligatory for co ies listed on Australian Securities Exchange to ensure compliance
with the ASX C Governance Principles. The ASX Corporate Governance Principles
and Reco dations creates a seemingly binding framework for the observance of

corporﬁ%mal responsibility (CSR) by listed companies. CSR is viewed to be in correlation
@Q stakeholder theory because of its significant reduction of adverse corporate activities
in the community, positive impact on environmental sustainability and societal development.

The ASX Governance Principles and Recommendations in its Principle 3 mandates

159 victoria Baumfield, ‘Stakeholder theory from a management perspective: Bridging the
shareholder/stakeholder divide’ (2016) Australian Journal of Corporate Law 31(1) 200.

180 Rosemary Langford, 'Directors' Duties: Stakeholder Interests - Balancing or Considering?' (2014) 32 C&SLJ
64 at 67. See also Victoria SchnureBaumfield, 'Injunctions and Damages Under s 1324 of the Corporations Act:
Will McCracken v Phoenix Constructions Revive the Narrow Approach?' (2014) 32 C&SLJ 453.



companies to act in an ethical and responsible manner, which is “consistent with the
reasonable expectations of investors and the broader community”.!®! Inferring from the
Principle, companies are directed to act as ‘good corporate citizens’.'®? They should ensure
fairness when dealing and relating with stakeholders — the employees, suppliers, clients and

the broader society.

Initially, the courts did not give much paramountcy to the interests of stakeh @Eile

determining the directors’ breach of obligations. In Re William Brooks é@ and the
0

Companies Act'®, the court considered the interests of the corporatio& uch primacy to
"
the interests of the consumers and the public at large. In Richard %F ranks Ltd v Price'?,
the court also held that the interest of creditors and deben@s did not supersede that
of the company.!® In recent times, the courts have namic in its interpretation of the
Australian corporate law. The courts have, appositely affirmed the suitability of the
stakeholder theory in Australia’s corpora %Fnance framework. Of much significance is
the case of Kinsela v Russell Kins g)Ltd (in lig)'®® where the court held that primacy
should be given to the intere%%’!reditors when a company is in insolvency or nearing
insolvency. In The Bell rc%itd (in lig) v. Westpac Banking Corporation, the court held
that in determinin@nterests of the corporation, the legitimate interests of stakeholders

(other group@t be jettisoned.

Over ﬁ%nears, there have been increasing clamors, particularly from advocates of the

der theory that the position of the law should be tacitly modified to permit company

161 victoria Baumfield, n 4, p.202; See ASX Corporate Governance Council, ASX Corporate Governance
Principles and Recommendations, 3rd ed, ASX, 2014, p 19.
162 |
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directors to put into consideration the interests of stakeholders.!®” Since there are instances
under the corporate legal framework where the directors may be deemed to have run afoul of
the law and breach their duties while giving primacy to the interests of non-shareholder

stakeholders, the exigency of entrenching ‘stakeholderism’ into the Australia’s corporate

\ot

Two recent Australian inquiries'®® have further shaped the paradigm shift @1 rate
ory

governance laws is more pronounced than ever before.

. The

governance in the country from the shareholder primacy to the stakeh l@
Corporations and Markets Advisory Committee (‘CAMAC’) So 'al%sponsibility of
Corporations Report in 2006 provided directions on the extent t @ the Corporations Act
should incorporate the CSR and obligations that direct d take account of while
making corporate decisions, for the interest of the no @wlder stakeholders.!®® One of the
recommendations of the CAMAC’s Report is “thatythe directors’ duty to act in the best
interests of the corporation (stakeholders g &ontext) in section 181 of the Corporations
Act should be expanded to permit t g@e)tors to take into account external factors if it will
benefit the shareholders.!” Iq%&rbport, directors are also saddled with the obligation of
considering the interests‘{fcr tors and debenture holders in a situation of insolvency, even
though the Corpor@ Act does not place any direct fiduciary obligation on the director
with respect &Qditors and stakeholders.!”! The Report also states that the directors should
be give latitude to determine what will be in the company’s interest, while not

p ng the interests of stakeholders.!”> The shortcoming of the Report however is that its

proposals for change of some of the provisions of the Corporations Act with respect to

187 Shelly Marshall and lan Ramsay, n2 at 292.

188 They are namely: the Corporations and Markets Advisory Committee (‘CAMAC’) Social Responsibility of
Corporations Report, 2006, and the Parliamentary Joint Committee on Corporations and Financial Services
(‘PJC’) Corporate Responsibility Report.
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directors’ duties were rejected. The extant position of the law that by requiring directors to
act in the interests of the corporations, the interests of others will be sufficiently protected

was retained by the CAMAC.!”® The CAMAC maintained the position that:

The current common law and statutory requirements on directors and others to act in
the interests of their companies are sufficiently broad to enable corporate decision-
makers to take into account the environmental and other social impacts of\lheir
decisions, including changes in societal expectations about the role of comparﬁ%ﬁr

how they should conduct their affairs.'” §%

Notably and digressing from the position of the CAMAC’s Report, the Parli ary Joint

'\

Committee on Corporations and Financial Services (‘PJC’) Corporate Responsibility Report
%mpany directors. It

in 2006 rejected the ‘shareholder theory’ interpretation of the du ésQ%f
states expressly that: “there is no particular objection to dir ?onsidering the interests of
stakeholders other than shareholders, but the intere Qﬁ archolders must be the clear

priority”.!'”> Diverging from the interpretation in #he CAMAC’s Report, the PJC expanded the

interpretation of the directors’ duties as fo@

The enlightened self-inter terpretation of directors’ duties acknowledges that
investments in corporat ?g’ sibility and corporate philanthropy can contribute to
the long-term Viabilitg% company even where they do not generate immediate
profit. Under this irﬂkg} tation directors may consider and act upon the legitimate
interests of sta&x{:)]_d rs to the extent that these interests are relevant to the
corporation .%h committee considers that the most appropriate perspective for
directors o% is that of enlightened self-interest. Corporations and their directors
should agt 1ta socially and environmentally responsible manner at least in part
becawude such conduct is likely to lead to the long-term growth of their enterprise.!’

While the recent inquiries have not seen to the modification of directors’ duties under the
tions Act, they differed in interpretations of the extent of the directors’ duties to the

company and the non-shareholder stakeholders.

173 1bid 111.
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Empirically however, studies have shown that the majority of the directors of Australian
companies understand that their corporate duties transcend beyond the interests of
shareholders only. The findings of a survey carried out by Marshall and Ramsay show that
the directors understood that the current law does not inhibit them from pursuing the interests
of stakeholders in corporate decision making.!”” The data collected in the survey research

shows that the directors are striking a balance between shareholders’ and sta@ s’
interests. @

\}
Unlike in the UK where section 172(1) of the Companies Act 2006 has irﬁ the duty of the
directors to the promotion of the success of the company for th @gﬁt :f its shareholders,
the extant Australian Corporations Act impliedly gives t y for the consideration of
interests of a wider group of stakeholders. Altho %Ch is left to be desired in the
Corporations Act, in coming years, it is predictet that the current gradual paradigm shift in
%ill be stamped into a hard law, which may

the model of corporate governance in Au\

by implication bring about the mod@gn)of the Corporations Act.

3.9 DIFFEREN %ND DISTINCTIONS IN THEORIES OF CORPORATE
STAKEHOLD@ THE NIGERIA AND AUSTRALIA JURISDICTIONS

Despite @"%ﬁg recognition of stakeholders’ rights, the situation so far shows a legal and
reg %ocus on shareholder (and investor) rights, in both Australia and Nigeria.'”® In

@ia, although the company statute (CAMA) and other corporate governance codes touch

on stakeholder protection, there is, in fact, no thorough procedure for that protection -legal or

177 shelly Marshall and lan Ramsay, p. 304.
178 Amodu (n 20).



regulatory.!” Even in general, the corporate governance structure is weak. And corruption
and unethical business practices often meet with robust legislation and lax enforcement.'3 As
a matter of course, merely passing stakeholder rights into law is not enough, because legal
protection for stakeholders includes the rights prescribed by laws and regulations and the

effectiveness of enforcement.!8!

In Australia, on the other hand, it has not been satisfactorily settled how an ose

be generally owed by the company to non-shareholders, it is neither denforceable nor

interests managers of Australian companies should act.'®? In Australia, altgd@ duty may
er
'\
generously applied'®®. Quite unlike the open-ended approachdta to duties owed to
shareholders. The prevailing approach is a cautious one, r nt of a “if it’s not broken,
don’t fix it” metaphor.!8* This does not mean there %‘[ been any gains. Interestingly, it
is a possible defense in Australian law to defK akeover bid by appealing to suppliers and
employees. The presence of this tactical nd)

despite trifling support for the stakeholder

concept and the absence of anti- OQQ) laws, shows a mild inadvertent shift towards

incorporating stakeholder theo@

4{.
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CHAPTER FOUR

CORPORATE GOVERNANCE IN NIGERIA & AUSTRALIA VIS-A-
VIS INTERNATIONAL BENCHMARKS

4.1 OECD PRINCIPLES OF CORPORATE GOVERNANCE

The health and stability of our economies depend critically on the honesty of mar%d
enterprises. Thus, by supporting market confidence, financial stability, and e and
stakeholder relationships, good corporate governance — the rules and practi \h.a govern the

relationship between managers and shareholders of corporations a(s@as\ stakeholders like

employees and creditors — contributes to growth. %\

Integrity of the market and economic effectiveness, G %g ts, authorities, and the public

have been particularly focused on recent businesses

On the need to solve this problem &\e flaws in corporate governance systems,
1

corporations, investors, and the geg

Corporate Governance offer p@ecommendaﬁons for enhancing the legal, institutional,

ic should be informed.The OECD Principles of

and regulatory framew &supports corporate governance, with a focus on publicly
traded businesses, { . olicymakers, regulators, and market players. Additionally, they offer
helpful rec e ations for stock exchanges, investors, businesses, and other parties
involv@e process of creating sound corporate governance. They have received the
Ei 1 Stability Forum's endorsement as one of 12 important guidelines for ensuring

financial stability.

The OECD Principles, which were first released in 1999, have since established themselves
as the global standard for corporate governance and served as the inspiration for several

reform initiatives undertaken by both public and private sectors. Through a process of



comprehensive and transparent consultations and drawing inspiration from the work of the
provincial Corporate Governance Dialogues for non-OECD countries, the Principles were
updated in 2003 to reflect changes since 1999. In April 2004, the OECD's member states
adopted the revised Principles. The major aspects of the Principles are outlined in this Policy

Brief, along with examples of how they handle important corporate governance concerns.

The Organization for Economic Cooperation and Development has played a sig role
in the emergence of the modern framework for corporate governance at the ,@ 1onal and
domestic levels.'® Mostly, the historical antecedence of these mod 1ples cannot be
discussed without referring to the internal push by resident at the OECD for a
uniform framework. This role is further heightened by the %

in the business scene which has been largely attri as a catalyst for the continued
evolution of corporate governance landscape a of@rporate fraud. In furtherance of the

guardian role of the OECD in interna@al economics, it introduced some minimum

effects of globalization

standards and principles that me Qeﬁntries must meet in the development of their
domestic frameworks. Since i@uction in 1999, it has risen to prominence as the major

benchmark for corpora:‘w%%)nance in the international scene and serves as a guide to

governments, corp@odies, domestic regulatory bodies and international institutions.!’
The OECI@@iples provide for six key aspects of corporate governance which are;

@%ﬂring the basis of an effective corporate governance framework: The framework for
Q corporate governance should support open and effective markets, uphold the rule of law,
and clearly define the roles and duties of various supervisory, administrative, and

enforcement authorities.

186Fianna Jesover and Grant Kirkpatrick, ‘The Revised OECD Principles of Corporate Governance and
Relevance to Non-OECD Countries’ (2005) 13 Corporate Governance: An International Review 1.
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2. considering the rights of shareholders and key ownership functions: The framework for
corporate governance should protect and facilitate the exercise of shareholders’ rights.

3. The equitable treatment of shareholders: The corporate governance framework should
ensure that all shareholders, including minority and foreign shareholders, are treated
fairly. All shareholders should be able to seek effective redress if their rights are violated.

4. The role of stakeholders in corporate governance: In order to create jobs, we t]?qd
the sustainability of financially sound businesses, the corporate governan work
should actively promote cooperation between corporation and stak . It should
also recognize the rights of stakeholders established by %o'r\ hrough mutual
agreements. Q

5. disclosure and transparency: The corporate govern @wwork should make sure
that all pertinent information about the corpdgatien, such as its financial situation,
performance, ownership, and governance is d sed promptly and accurately.

6. the responsibilities of the board: T@orate governance framework should ensure
the strategic guidance of the cor@ the effective monitoring of management by the
board, the board’s account@o the company and the shareholders.

The principles emphasize that SwCh oversight shouldn't entail day-to-day management but

should instead guarq@e‘ company's strategic direction and the supervision of internal

controls. Q)Q

But wh % an eye on the monitors? The shareholders, according to the principles, should
be ed to exercise their fundamental ownership rights, including the ability to appoint
& remove board members, and they should be treated fairly by the business. The
shareholders in turn are responsible to the board. Another area that is taken into consideration
is the effective use of ownership rights to oversee and direct the board of directors. However,
reality is frequently more complicated when a majority shareholder controls a company's

management, which presents a slightly different situation for monitoring but is nonetheless



covered by the principles. The OECD Principles are extremely pertinent to some recent, well-
publicized high-profile corporate failure stories. For instance, rather than being a proactive
overseer of management's performance, boards appear to have been inactive or even to have
integrated into it in some instances. In other instances, boards seem to be just rubber stamps,
carrying out the directives of a powerful stakeholder. In many instances, controlling
shareholders have advanced their interests at the expense of minority shareho N%d

shareholders appear to have been either inactive or ineffective in imposing s@ﬁs on the

board.!8? \
S

'\
These principles altogether address some of the major if‘&&n modern corporate

governance and the document provides useful annotations % gest policy measures taken
to achieve the goals as set by these principles.'® The“gefshmark seeks to ensure that these
principles are not only applied to privately owned\ompanies but also state-owned enterprises.
There are also mechanisms set up withix\ﬁﬁ CD to ensure a periodic review of these
principles transparently including t questionnaires administered to member countries,
survey of corporate govema%%velopments and a general assessment by the Steering
Group on Corporate &Mance with key contributions from other international

institutions.'* Thi@lear in the build-up to the 2004 revision of the OECD principles.

The gener %racter of these principles is one which seeks to secure investor interest,
includ@reditors and shareholders, while ensuring that effective system of checks and

are installed within the ranks of corporate bodies. This includes the need for

effective monitoring and disclosures by professional managers.'*!

188nolicy-brief-oecd-principles-of-corporate-governance-aug-2004.pdf
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When assessing whether their corporate governance system is compatible with developing
the corporate governance they want, governments might refer to the Principles for broad
direction. Policymakers are urged to establish the governance structure with an eye toward
how it will affect the economy as a whole, the integrity of the market, the incentives it will
provide to market participants, and the promotion of open and effective markets. This should
help limit the unforeseen implications of policy changes and lower the danger of %e
overregulation. The legislative and regulatory requirements that impact corpor@)ernance

procedures should be in line with the rule of law, transparent, and enforce@ppoﬂ market

integrity. @

How The Principles Deal With conflict of interest %:
Conflicts of interest are pervasive and frequent in behaviour that is harmful to
shareholders, investors, and stakeholders, wh e of the most startling lessons learned in

recent years. Conflicts of interest can t@ y different forms, thus the Principles address
them in various parts. The Prmcq@enerally support complete disclosure as well as an
explanation by the parties co ed of how the conflict of interest is being handled.
Managing conflicts of #tgrest is especially critical for external auditors, whose independence
is critical for jal market integrity. The principles supplement the International
Organizati Securities Commissions' (IOSCO) Principles of Auditor Oversight released
in 2002%)656 advocates establishing a body to offer oversight of audit quality and execution
i@ublic interest. The OECD Principles recognize the significance of recent legislation
implemented by several countries to address the distorted incentive structure that occurs
when the external auditor delivers no audit services or is involved in auditing his own work.
Managing the connection with the external auditor to ensure a high-quality independent audit
is also listed as a crucial role of the board by the principles. A sound corporate governance

structure must be supported by effective methods to safeguard the integrity of people who



supply information or advice that may affect investors' decisions, such as investment advisors,

brokers, and rating agencies.

This is necessary because tight relationships between service providers and their clients might
lead to conflicts of interest. It is critical for the market to understand whether the firm is run
in the best interests of all stakeholders its shareholders to that aim, the principles requiri that

any substantial related-party transactions must be fully disclosed by the corpor ese

it or its

types of transactions are typically, between the corporation and entities :1\%

management has a stake, or with strong financial relationships. 4&
'\

Sharecholders, as well as their families and associates Acc@g to the Principles, the
beneficiary of such a transaction must notify the boar%@ ust then notify the market.

This does not, however, absolve the company from, ining its own monitoring.

The principles stress the importance of prg@\g minority owners, particularly where there
are controlling shareholders whose infgresty may differ from those of the others. This is
especially concerning in place @a lax legal and regulatory framework for minority

protection. The principles e ze that it is acceptable for investors to expect returns.

Insider power abuluding by controlling shareholders, is expected to be forbidden. In
circumstaanQiré such abuses are not expressly prohibited by law, where legislation is

lacking@)rcemen‘[ is ineffective, the principles urge policymakers to adopt steps to fill
s.
4.2 MEASURING CASE STUDY COUNTRIES AGAINST OECD PRINCIPLES

A 2017 KPMG/ACCA report on OECD compliance in Africa places Nigeria as fourth out of

the 15 countries examined.!”? This signals a significant level of compliance with OECD

192ACCA-KPMG, ‘Balancing Rules and Flexibility’, vol 106 (2014) 14.



principles by the country as the report states that most markets in Africa have met over 80
percent of the requirements. Compliance with the provision on the right of shareholders and
key ownership functions and equality of shareholder principle of the OECD is especially high
in the Nigerian space as Nigerian legal framework places a premium on shareholder rights as

members of the company. This is clear in provisions of the Companies and Allied Matters

Act 2020 on rights of members as a majority and even provisions relating to pro@e

interests of minority shareholders. For instance, section 341 of CAMA provide@)

<

“Subject to the provisions of this Act, where an irregularity is made i the course of a
company’s affairs or any wrong is done to the company, on dmpany can sue to
remedy that wrong and only the company can ratify the ir; conduct. %3

There has also been notable inclusion of disclosur }\p'rements in the statutes and codes,

although the extent of compliance is narrow a not sufficiently consider the interest of

stakeholders.!”* Examples are section .287M%f CAMA 2020 that requires disclosure of

remunerations. Q

“The compensation agers of a company shall be disclosed to members of the
company at the %a eneral meeting.”

Section 119 as wel@

6

— otwithstanding the provisions of section 120, every person with significant
c ver a company shall, within seven days of becoming such a person, indicate
%ﬂ company in writing the particulars of such control.

2) A company after receiving or coming into possession of the information required
Q under subsection (1), shall, not later than one month from the receipt of the
information or any change therein, notify the Commission of that information
provided that a company shall in every annual return, disclose the information
required under subsection (1) in respect of the year for which the return is made.

193 Sections 340 to 347 of the CAMA 2020 makes significant provisions relating to protection of the rights of
minority shareholders in Nigeria.
194 Amodu (n 20).



(3) The Commission shall maintain a register of persons with significant control in
which it shall enter the information received from the company or any change therein
under subsection (2).

(4) A company shall inscribe against the name of every member in the register of
members the information received in pursuance of the requirements of this section.

(5) If default is made by any person or company in complying with subsections (1), (2)
and (4), the person or company and every officer of the company are liable to such
fines as the Commission may prescribe by regulation for every day during which the
default continues.”

In furtherance, section 120 provides that: @

“—(1) A person who is a substantial shareholder in a public y shall give
notice in writing to the company stating his name, address and\full particulars of the
shares held by him or his nominee (naming the nominee) %}A’%u? of which he is a
substantial shareholder. (2) A person is a substantj eholder in a public
company if he holds himself or by his nominee, shar. e company which entitle
him to exercise at least 5% of the unrestricted voti@"s at any general meeting of

the company. Q

(3) A person required to give a notice unde tion (1), shall do so within 14 days
after that person becomes aware that he i stantial shareholder.

(4) The notice shall be given not, %;nding that the person has ceased to be a
substantial shareholder before z@ iration of the period referred to in subsection

3).

(5) The company shall, 'Q4 days of receipt of the notice or of becoming aware
that a person is a sub. ial shareholder give notice in writing to the Commission of
this fact.

(6) If any per, % company fails to comply with the provisions of this section, the
person or f mpany is liable to such fines as the Commission may prescribe by
regulati ach day the default continues.”

Section 30@@AMA
(13 E‘i)

Subject to the provisions of this section, it is the duty of a director of a company

ho is in any way, whether directly or indirectly, interested in a transaction or a

Q proposed transaction with the company, to immediately notify the directors of such
company in writing, specifying particulars of the director’s interest.

(2) For the purpose of this section, a general notice given to the directors of a
company by a director to the effect that he is a member of a specified company or firm
and is to be regarded as interested in any transaction which may, after the date of the
notice, be made with that company or firm, shall not be deemed to be a sufficient
declaration of interest in relation to any transaction so made unless the particulars of
the transaction are also disclosed by that director to the board upon being known to



that director, and that the director does all things reasonably necessary to be sure
that it is brought up and read at the next meeting of the directors after it is given.

(3) Any director who fails to comply with the provisions of this section commits an
offence and is liable to a fine in such amount as the Commission shall specify in its
regulations.

(4) Nothing in this section shall be taken to prejudice the operation of any rule of law
restricting directors of a company from having any interest in contracts with the
company.”

Section 382 of CAMA %\Z ’

“(1) The additional matters contained in the Second Schedule sh @Sclosed in

the company’s financial statements for the year; and in that Sch here a thing

is required to be stated or shown or information is req% to” be given, it is
t

construed to mean that the thing shall be stated or shown, & -nyormation is to be
given in a note to those statements.

(2) In the Second Schedule to this Act — (a) Parts deal respectively with the
disclosure of particulars of the subsidiaries of the Gompeny and its shareholders,

(b) Part 11l deals with the disclosure of fina 'A\;formation relating to subsidiaries;
(c) Part IV requires a subsidiary com% isclose its ultimate holding company;
s

(d) Part V deals with the emol f directors, including emoluments waived,
pensions of directors and con@ ion for loss of office to directors and past
directors; and

(e) Part VI deals with @;e of the number of the employees of the company who
tes.

are remunerated at hi

(3) Whenever 'ukszated in the Second Schedule of this Act that this subsection
applies to c%i’n particulars or information, the particulars or information is
annexed t nual return first made by the company after copies of its financial
statements have been laid before its shareholders in a general meeting and if a
com ails to satisfy this obligation, the company and every officer of it are liable

t ty as the Commission shall specify in its regulations.
>

is the duty of any director of a company to give notice to the company of such

Qnatters relating to himself as may be necessary for the purposes of Part V of the
Second Schedule to this Act and this applies to persons who are or have at any time in
the preceding three years been officers as it applies to directors.

(5) A person who makes default in complying with the provisions of subsection (4), is
liable to a penalty as the Commission shall specify in its regulations.”

Section 383 of CAMA 2020

“—(1) The group financial statements of a holding company for a year shall comply
with Part I of the Third Schedule (so far as applicable) as regards the disclosure of



transactions, arrangements and agreements mentioned therein, including loans, quasi
loans and other dealings in favour of directors.

(2) In the case of a company other than a holding company, its individual accounts
shall comply with Part I of the Third Schedule (so far as applicable) as regards
disclosure matters contained in the Schedule.

(3) Particulars which are required to be contained in Part I of the Third Schedule in
any financial statements are required in respect of shadow directors as well as a
director given by way of notes. (4) Where by virtue of section 379 (2) or (3), a
company does not prepare group financial statements for a year, it shall discl e%dv
matters in its individual statements as would have been disclosed in grou, a}%& ia
Statements.

/

(5) The requirements of this section apply with such modification % necessary
to bring them in line with Part I of the Third Schedule to this including with
particulars of exceptions in respect of recognised banks it sha iscj\ose). 7

Section 772(1) of CAMA also requires disclosure from the com%&g

“The limited liability partnership shall maintain %);per books of account as may
a i

be prescribed relating to its affairs for each ts existence on cash basis or

accrual basis and according to double ent of accounting and shall maintain
the same at its registered office for such pegioddas may be prescribed.”
Subsection 2 further requires that &

“Every limited liability pa@s;zp shall, within six months from the end of each
financial year, prepare a % ent of account and solvency for the financial year as

at the last day of th ial year in such form as may be prescribed, and the
statement shall be™sigypéd by the designated partners of the limited liability

partnership.” 4&
Asides the provisi@)wn above, there are plethora of other provisions on disclosure under

the law and ng

Emfir%tudies also suggest the growing recognition of stakeholder interest by corporate

Y

and new regulations put in place, although the interest of shareholders still overrides that of

etween 2003 and 2013 because of the corporate governance reforms in the country

other stakeholders.!”> The relative deficiency of the regulations regarding recognition of

stakeholder rights remain apparent.

1950layemi Simon-Oke, Tajudeen Egbetunde and Oluyemi Ologunwa, ‘The Implementation of Oecd Corporate
Governance Principles in Nigeria: Evidence From Stakeholders’ Perspectives’ (2019) VII International Journal
of Business and Management.



The Australian experience has mostly been about the failure of corporate governance in the
1980s, and the turbulent journey towards installment of a regulatory agency. The Australian
Securities Exchange was subsequently setup to ensure compliance with the legal
requirements set under the laws, rules and regulations. There has been significant compliance
with the OECD principles since the turn of a millennium as there are similitudes of the
OECD principles in the domestic principles in Australia which are hinged on the fu@l

tenets of Accountability, Transparency and Disclosure.!% %

Notwithstanding the level of compliance by the Australian state, ther haﬁwen significant
"
objections or reservations made regarding the principles. In a 2 &eneral comment made
by the Governance Institute of Australia, a major indep rofessional association in
Australia primarily focused on corporate governanc % identify certain shortfalls in the
OECD principles and why it may not be suitab effective corporate governance in the
country. The bulk of the comments revol)é\ﬁ&ou d the conflicts between the black letter law
provisions and the soft law rec ation of the OECD, review of proxy voting
recommendations for its perc &}nachronism, Intermediary shareholding permissibility,
persons to whom disc&&ust be made, responsibilities of the board and the role of

stakeholders. !’ T}@Qre mostly recurring issues in the corporate governance space which

calls for the ?ﬁgn)\ of the OECD and perhaps a review of international standards subject to

an objectt % sessment of the position of all member countries.

standing, research has shown that the Australian framework is more compliant with

the OECD principles even as it accommodates some flexibilities and makes comprehensive

196Australian Delegation to the OECD, ‘Corporate Governance of Insurers in Australia; Note by the Australian
Delegation’ (2002) 3.

197Governance Institute of Australia, ‘OECD Principles of Corporate Governance : Draft for Public Comment
— November 2014 7.



provisions relating to the rights of shareholders.!”®

However, there are concerns it may be
falling short on the facilitation of ownership rights by all shareholders, including institutional
investors. Studies show that institutional investors, whose participation they should
encourage in corporate responsibility, are reluctant to get involved in investee companies in

aspects of corporate governance.'”® This has been attributed to the restrictive rules on

takeovers, shadow directorship, insider trading, and despite efforts to relax these r@,

this problem has not been fully resolved.?® @)

A common shortfall of both jurisdictions is regarding the reco ition%f the role of
"

stakeholders in corporate governance. This is as yet not mu%‘&;he way of significant

provisions that cater for these in such a manner as to dri% iance. There is also not a

clear definition of who qualifies as a stakeholder %the extant laws, just pockets of

provisions relating to parties other than sha& ers ’or in the case of Australia, a blanket

provision under the ASX Corporate Gove@ce rinciples.?’!

4.3 WEAKNESSES IN T RPORATE GOVERNANCE STRUCTURE IN

AUSTRALIA \{S)

While Australia may r hold some comparative advantage over Nigeria in terms of
economic and 1 elopment, the level at which this may be given credence is largely
watered d the fact that corporate governance principles grow with economic activity.
We m@ue same of general legal development in any country. Nonetheless, the Australian
@Qork is more robust and developed compared to the Nigerian framework. Despite this
relative strength of the Australian framework, some weakness and loopholes equally exist

and have been a common subject of research in recent years.

198Zain Sharar, ‘A Comparative Analysis of the Corporate Governance Legislative Frameworks in Australia and
Jordan Measured against the OECD Principles of Corporate Governance 2004 as an International Benchmark.’
(2007) 86.

199ibid 95.

200Sharar (n 58).

201 principle 10, Australian Stock Exchange Corporate Governance Principles



The moral dilemma of mandatory corporate governance provisions is a front burner issue in
the jurisprudence of corporate governance. Academics argue that enacting laws that make it
mandatory for the management of companies to follow certain principles in the affairs of the
company may protect the interests of investors and stakeholders.?”? However, this may
occasion some inflexibility and fetter the discretion of the management, which may be dire in
certain instances where key decisions bordering on the future of the company are to %??e
Aside from this, principles of corporate governance that are set in black letter @Mre may
pose a challenge to foreign investors, particularly if there is a wide rﬂ@of difference
between what obtains in the foreign country and their home Q@z& The Australian
framework takes a partially mandatory outlook unlike juri '% like the United States
where there are more mandatory than flexible requi %%)but there has been much of
academic inquiry into how this might still be a w; €8s and why a voluntary system driven

by incentives may be more suitable for dfiving compliance and economic growth and

sustainability.?%* ( \)

The free market economists dg %?tussle between the voluntary and mandatory structures
as against investment advocates. While the free market economists argue that compliance
with corporate go@lce principles is best driven by incentives and not compulsion,
investment @Q&és argue mandatory provisions are the most efficient way to drive

complia% guarantee the interest of investors.?%

weakness in the Australian framework is the lack of a clear definition of parties that

fall within the stakeholder definition. This is notwithstanding the fact that the Australian

202John Zadkovich, ‘Mandatory Requirements, Voluntary Rules and “Please Explain”: A Corporate Governance
Quagmire’ (2007) 12 Deakin Law Review 23.

203Nor Asma Lode and Ibrahim Md Noh, ‘Corporate Governance Disclosures and Family Firms’ Performance:
The Moderating Role of Ceo Choice’ (2020) 7 Journal of Critical Reviews 578.

204Anita Indira Anand, ‘Voluntary vs Mandatory Corporate Governance: Towards an Optimal Regulatory
Framework’ (2016) 5 Report 2016 48.

205Maryam Safari, Soheila Mirshekary and Victoria Wise, ‘Compliance with Corporate Governance Principles:
Australian Evidence’ (2015) 9 Australasian Accounting, Business and Finance Journal 3.



Stock Exchange Principles of Corporate Governance provides under Principle 10 that

companies must recognize their legal and other obligations to stakeholders.

“Companies have a number of legal and other obligations to non-shareholder
stakeholders such as employees, clients/customers and the community as a whole.
There is growing acceptance of the view that organizations can create value by better
managing natural, human, social and other forms of capital. Increasingly, the
performance of companies is being scrutinized from a perspective that reco%s\is

ias Yo

these other forms of capital. That being the case, it is important for comsﬂx

2

demonstrate their commitment to appropriate corporate practices.

The lack of definition of stakeholders makes it difficult to enforce complianc @

There is also a need for clear provisions relating to management Q%lfyct of interest by
directors and appointment of independent directors to tasks Q A\xe vent of a conflict of

interest in the legislative framework of corporate gove %’Australia. This will further

promote transparency and compliance with the O@ hmark.

4.4 WEAKNESSES IN THE CORI;@FE GOVERNANCE STRUCTURE OF

NIGERIA ®

As earlier identified in this st Qle development of a robust corporate governance
framework took off late in @3, although the history can be traced to the British system
adopted in the earl s. There has been significant developments in the Nigerian
corporate space Qt)@s of enactment of extant laws, codes and general principles to bind the
managem@&eompanies in the administration of their duties. This includes the enactment
of t@o panies and allied matters act of 2020, which has effectively repealed and replaced
@90 statute of the same name and several general and sector-specific codes providing for
good corporate governance practices. Despite these developments in the Nigerian corporate

governance framework, some deficiencies and weaknesses remain apparent, albeit recurring.

These deficiencies have been identified in copious research and are clear in the recurring

cases of corporate fraud, business failure, financial distress, bank collapse, low regard for



environmental concerns and other issues emanating from the Nigerian corporate space. We
will discuss some of these identified weaknesses and loopholes in the Nigerian corporate
governance framework under this heading. We will also attempt to compare the framework
with the Australian framework to identify best practices that have been tested and proven to

be effective for adaptation in the Nigerian space.

A major feature of the Nigerian legal framework is that it mostly adopts the co nd-
control method, which makes mandatory provisions on disclosure and other G@ions to the
management of companies.?’® This, as earlier argued, may pose to<be a»weakness when
"
perceived through the spectrum of the free market economics é(\eswhough it superficially
secures the benefit of the investor and shareholder. This, \@pared with the Australian
system, discloses a slight difference as the Austr Qxamework gives room for some
flexibility and vests a discretion to act and explaiw_t§ an extent on the Board. Irrespective of
whichever spectrum from which this su %reviewed, the benefit and ability to drive
compliance should be the primary (g«bf the method to adopt. Despite the mandatory
nature of the Nigerian frame%&?has not been able to sufficiently drive compliance as
there are repeated camMsmanagement, banks’ distress and collapse of corporate
structures in Niger&haps an incentive-based approach could be able to solve or at least
ameliorate twil)lem as it has done in previous use cases, albeit under different subject
areas.”"’ gstance, Nigerian Government passed the executive order 007 in 2019 to drive

t pliance. The crux of the order was that corporate bodies may invest in road
i

208

nfrastructure for commensurate tax deductions.”” This has driven compliance with tax

obligations to an extent further than it was before the order was made.

206Eti Best Herbert and Ibitayo Oyinda Durosomo, ‘Tracing the Evolution of Corporate Governance Regime in
Nigeria’ (2019) 11 Journal of Corporate Governance 2382, 2382.
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Another obvious grey area in the Nigerian corporate governance framework is the primary
focus on shareholder primacy by the principal corporate law. The Companies and Allied
Matters Act (CAMA) of 1990 which has subsequently been revised in 2020, is the primary
legislation on corporate law in Nigeria. Sections 64 and 263 of the 1990 CAMA provides for
the duty of directors to act in the best interest of the company, the overriding interest of the
members in general meeting. Although section 279 of the 1990 CAMA?2" has the hf
securing the interest of other entities apart from shareholders by mandating th@directors’

act in the best interest of the company including the employees. %\
‘k "

“(1) A director of a company stands in a fiduciary relati % towards the company
and shall observe the utmost good faith towards the c in any transaction with
it or on its behalf.

(2) A director shall also owe fiduciary &@%{}:ip with the company in the
following circumstances- §
(a) where a director is acting as agent of a par&z areholder;

(b) where even though he is not an agent @@‘;hareholden such a shareholder or other person
$

is dealing with the company's securigjes:

(3) A director shall act a Wes in what he believes to be the best interests of the

company as a whole so toNpreserve its assets, further its business, and promote the
purposes for which it was fowmed, and in such manner as a faithful, diligent, careful and
ordinarily skilful dir ould act in the circumstances.

(4) The matter; ch the director of a company is to have regard in the performance of
his functionsg’n ude the interests of the company's employees in general, as well as the

interests of-lisNmembers.

(5) weCtor shall exercise his powers for the purpose for which he is specified and shall
not o Yor a collateral purpose, and the power, if exercised for the right purpose, does not
te a breach of duty, if it, incidentally, affects a member adversely.

(6) A director shall not fetter his discretion to vote in a particular way.

(7) Where a director is allowed to delegate his powers under any provision of this Act, such
a director shall not delegate the power in such a way and manner as may amount to an
abdication of duty.

(8) No provision, whether contained in the articles or resolutions of a company, or in any
contract, shall relieve any director from the duty to act in accordance with this section or

209 Now contained under Section 305 of the 2020 Act



relieve him from any liability incurred as a result of any breach of the duties conferred upon
him under this section.

(9) Any duty imposed on a director under this section shall be enforceable against the
director by the company.”

The glaring shortfall is in its limitation of the section to the best interest of the company.?!° It
thus, as a result, does not consider the interest of the immediate community in w ic\?@e
company is situated, the public, consumers, creditors and other entities that m@é into
the stakeholder definition.?!! The bulk of the provisions in this law are fo% protection
of the interest of the shareholders individually and collectively. Wha Wg, may applaud the
2020 amendments for bringing into consideration the impact %&@ any operations on the

environment as contained in section 305(3) which states &&};

“A director shall act at all times in wha leves to be the best interests of the
company as a whole so as to preserve its s, further its business, and promote the
purposes for which it was formed, q such manner as a faithful, diligent, careful
and ordinarily skilful director wo ct in the circumstances and, in doing so, shall
have regard to the impact of t@ pany’s operations on the environment in the
community where it carries %u mess operations. 12

focus on shareholder primacy at the expense of the

It appears to have even wideped
stakeholders. Although &}gﬁed in some quarters that it takes a less restrictive stance on
shareholder prima d rather tilts towards the modern version popularly called the ESV

model as sogﬁgﬁbm the 2006 Companies Act of the United Kingdom particularly under

section

QQ “(1) A director of a company must act in the way he considers, in good faith,
would be most likely to promote the success of the company for the benefit of
its members as a whole, and in doing so have regard (amongst other matters)
to—
(a) the likely consequences of any decision in the long term,

210 Amodu (n 20).

211Abisola Oshin, ‘Shareholder Primacy in Nigeria: A Myth or a Reality?’ [2012] SSRN Electronic Journal 1.
212 Section 305(3) of CAMA 2020 requires the taking into account of ecological and environmental concerns by
management of companies.
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(b) the interests of the company’s employees,

(c) the need to foster the company’s business relationships with suppliers,
customers and others,

(d) the impact of the company’s operations on the community and the
environment,

(e) the desirability of the company maintaining a reputation for high
standards of business conduct, and

(f) the need to act fairly as between members of the company.

(2) Where or to the extent that the purposes of the company,
include purposes other than the benefit of its members, s
effect as if the reference to promoting the success of t any for the

benefit of its members were to achieving those purposef%
t to any enactment or

(3) The duty imposed by this section has effect sufbyec
rule of law requiring directors, in certain circun% s, to consider or act in
the interests of creditors of the company.”

Like the arguments raised regarding the Australian fra %2, the Nigerian framework pays
little to no attention to stakeholder interests a elative difficulty of circumscribing
qualification as stakeholder remains unat % This has created a spillover effect into
specific sectors of the economy, includ@ and gas, and environment, as Corporate Social
Responsibilities of companies is?g’ difficult to enforce than it would have been if they
make important clariﬁcatioﬁ\a%) obligations in the extant laws.?!* Much of the CSR being
carried out in the co@a‘s been reported to be in ad hoc form and predicated mostly on
philanthropy ﬁl@y moral or cultural obligation and not legal requirements.?!> For
instance, &ploration in the Niger-Delta region of the company has come at huge
ecolomical, costs to the inhabitants of these oil rich communities as they lack basic human
I@ like portable water and fishing, which is the major business of these communities
before oil discovery, has become almost impossible due to oil spillage. Despite the social,

economic and environmental costs of these continued exploration by foreign and domestic oil

214N Umoh-Daniel and RO Urhoghide, ‘Corporate Governance and Corporate Social Responsibility Disclosure
in Nigerian Financial Sector’ (2018) 2 Accounting and Taxation Review 1.

215 Helg, ‘Corporate Social Responsibility from a Nigerian Perspective’ [2007] Handelshogskolan Vid
Goteborgs Universiteit 101, 46.



companies, the conduct of CSR is seldom considered?!® because of the relative silence?!” of
the Nigerian legal framework for corporate governance.?'® Although the 2020 CAMA
provides that the management should consider the community within which the company
operates, there is little to no development on such provisions that mandates or at least

incentivize compliance with CSR objectives.

\od
Developed economies are increasingly tilting towards the adoption of mandato ‘@zted
reporting covering non-financial performance of companies. Evidence of this has been found
in recent corporate governance practices of Australian companies as Kﬁrepoﬂ states
"
that over 70% of the largest companies listed on the Australia @Exchange (ASX) and
4

several non-listed organizations now place a premium oq% es of integrated reporting

for creation of long-term value.?!” This helps in the e %ﬁent of stakeholders, even though
it is not significantly driven by regulation but by long-term benefit to the said companies.
Conversely, studies have shown that Ni %)pts a traditional reporting framework that
accords the shareholder primacy th Qnﬁ falls short of the stakeholder protection goal of
integrated reporting.??° The C%%d ISA must be revamped to include these measures to
effectively cater for stakeholdef interest as a conscious application of integrated reporting
principles sways @bolder/member/management decisions to such extent as may be

required to }Qgﬂtheir brand and assets.??! Research has shown that there is a positive

Q
S
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relationship between a robust regulatory framework and compliance with integrated

reporting/ environmental disclosures.???

Another weakness of the Nigerian corporate governance system is the poor management of
disclosure requirements, particularly regarding constant updating and enforcement. The
Companies and Allied Matters Act and the Investment and Securities Act of 2007 (ISA)
contain much of the disclosure requirements under Nigerian corporate governanc \vork.
They put these requirements in place to ensure management accountabilit&' rtherance

of the oversight functions of the Corporate Affairs Commission (CAC)and the Securities and

'\
Exchange Commission (SEC), the primary regulatory bodies e%%ed under the CAMA

and ISA respectively. However, there is an immediate %fe these bodies to enhance
continuous disclosure of material decisions and eve @signiﬁcance as they occur within
the company’s ranks to identify and flag risk ﬂ&b s garly on before the rot eats deep into the

corporate structures of the companies. THiS\ helps to prevent the undermining of external

control measures already put in pla(@@ extant laws.???
4.5 CONCLUSION \ﬁ{)z

This chapter examin%%; Ccorporate governance framework of Nigeria and Australia to
identify relative@@esses and the extent of compliance with the OECD benchmark. The
work con@%that though there is a significant level of compliance with the OECD
ben@a by both countries, there is still room for further improvement, especially
re@ding development of the regulatory framework and the diligence of regulatory bodies.

The work also finds that the comply or explain approach which appears to be strongly

222Grace N Ofoegbu, Ndubuisi Odoemelam and Regina G Okafor, ‘Corporate Board Characteristics and
Environmental Disclosure Quantity: Evidence from South Africa (Integrated Reporting) and Nigeria
(Traditional Reporting)’ (2018) 5 Cogent Business and Management 1.
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emphasized by the OECD is yet to be adopted within the Nigerian framework and explores

arguments around the suitability of the mandatory and the perks of voluntariness.



CHAPTER FIVE
CONCLUSION & RECOMMENDATIONS
5.1 CONCLUSION

This work has examined the legislative and regulatory framework for corporate governance
in Nigeria and Australia to identify the policy directions, adopted principles, i lwt
differences, and the level of compliance with the OECD benchmark. Chapter @Vided
the background and significance of the study and introduces its objectives, mcludes the
identification and definition of the principal stakeholders within boﬂh&er@dictions, the key
differences and a comparative study of how they both mea%gwx against international
standards. The chapter also states the questions the res eks to answer, including an
inquiry into which of the shareholder primacy or st \der theory of corporate governance
is dominant in both jurisdiction and a dedu%l the earlier stated objectives. Attempts

were made in subsequent chapters to an@%ese questions and meet the stated objectives.

Chapter two of this work underta@ inquiry into the theoretical framework and history of
corporate governance. Th alludes to the significant role of the Organization for
Economic Cooperati@d Development (OECD) in the development of the international
benchmark of @1@3‘[6 governance principles which has served as the blueprint for
developm@&nost of the domestic legal and regulatory framework currently in existence
in t@o ity of nations. More importantly, a key factor which was commonly alluded to in
re%nced works is the financial crises across different times that has played significant roles
in the awakening of states to development of domestic frameworks to prevent recurrence of
such crisis and reduce drastically the incidence of corporate fraud. The chapter builds on this
by drawing strength from previous literatures to show how there is a casual link between

financial fraud, crises and distress in the development of the corporate governance framework



in Nigeria and Australia. For instance, Zain Sharar, in their work on the corporate governance
structure in Jordan traced the history of modern corporate governance framework to the
financial crises in East Asia, Russia, and incidences of corporate scandals and failures across
several continents leading to increased focus on corporate governance systems to forestall
further occurrences and protect the stability of the international financial market. The chapter
also looked at Millstein, who wrote extensively on the agency theory of corporate g@e.
From his perspective, shareholders should use this theory as a constant@) on the
manager's power to maximize profit and encourage ownership gaiﬂ% ther striking
similarity elicited in the chapter is the influence of the British fram@@fc;} varying reasons,

including Nigeria’s colonial relationship with Britain and@dence of Anglo-Saxon

outsider system of ownership and control found in the ran framework, albeit contested.

This chapter further examined corporate governa@ﬁoth Australia and Nigeria, and their

legal and regulatory frameworks. The code@ie:

N

e The Corporate Affairs COm%SQQ by virtue of the Companies and Allied Matters
Act, CAMA. %?“’

e The Central Ba ,Mugh the Code of Corporate Governance for Banks and
Discount H@ as well as other similar codes.

e The cgﬁés and Exchange Commission, through the SEC Code of Corporate

%ance for Public Companies, 2011.
QTinancial Reporting Council of Nigeria, through the Nigerian Code of Corporate

Q

e National Insurance Commission (NAICOM) through their Code of Good Corporate

Governance, 2018.

Governance for the Insurance Industry in Nigeria. (2009)
e National Pension Commission (PENCOM), through the Code of Corporate

Governance for License Pension Operators (2008).



e Nigerian Communications Commission through the Code of Corporate Governance
for the Telecommunications Industry, 2016.

Asides the code, the chapter touched on monitoring agencies in Nigeria, they include:

e The Corporate Affairs Commission, by virtue of the Companies and Allied Matters
Act, CAMA.
e The Central Bank, through the Code of Corporate Governance for ®5 and

Discount Houses, as well as other similar codes.

The Securities and Exchange Commission, through the S A&Coﬁe of Corporate
'\

Governance for Public Companies, 2011.

Financial Reporting Council of Nigeria, through@- erian Code of Corporate

Governance, 2018.
National Insurance Commission (N O@)ugh their Code of Good Corporate

Al %(!
Governance for the Insurance Ind in Nigeria. (2009)

National Pension Commigsi nQéi)ENCOM) through the Code of Corporate

Governance for L1cens@n Operators (2008).

Nigerian Comm 1cat s Commission through the Code of Corporate Governance

for the Tel unications Industry, 2016
The responsi]{&fbr enforcing adherence to the CAMA's provisions falls to the Corporate
Affairs ission. All businesses must adhere to the act's requirements because of its

character and requirement that they do so, under the supervision of the Corporate
ﬁrs Commission, On the other hand, the Central Bank has the authority to monitor and
control the banking industry in order to guarantee effectiveness, the preservation of standards,
and responsibility. The CBN is specifically empowered to create subsidiary legislation for
banks and financial institutions by the Banking and Other Financial Institutions Act.The

Securities and Exchange Commission was created to safeguard investors' money from



dishonest business activities and to promote a fair and effective market. It has been given
authority to control the capital and securities markets. Its main tenet is the protection of
investors, and it closely monitors market activity and exchange.An important organization in
the oversight of corporate governance is the Financial Reporting Council of Nigeria (FRCN).
It is in charge of enforcing corporate governance compliance in Nigeria through its
directorate of corporate governance. This is accomplished through the Nigeria of
Corporate Governance, a comprehensive code that deals with corporate gov@e issues
throughout the nation. %\

We then went further in this chapter to look at the distinction be@hﬁreholder primacy
theory and stakeholder theory in both jurisdictions. We fin h jurisdictions seems to
favour shareholder theory, while there are different sab&%f opinions, and writings as to
why this is so.

The third chapter of this work expoun n the history and evidence of corporate
stakeholder theory in the Nigerian and Ql\ifbalian Jurisdiction. This theory was traced to the
early writings of Adam Smith an@norandum at the Stanford Research Institute where it
was hinted that managers aﬁ@ orate leaders owe responsibilities beyond those owed to
the stockholders. T}QAAONQ 'acknowledges the development of a modern version with key
influences from @gs of Edward Freeman, which places a premium on the fact that the
proﬁtabili@any business venture is hinged on more considerations than shareholder
sati@i . Several rationales that have been posited to support the theory were examined in
‘&ork and the criticisms put forward against it. The work submits that both jurisdictions
have placed a premium on shareholder primacy over stakeholder theory. The work admits
that the Nigerian legal framework tries to incorporate some provisions related to protecting
stakeholders. However, there is little to nothing by enforcement to suggest a robust

representation. Evidence of mild shifts toward stakeholder recognition in corporate



governance in Australia as an appeal to suppliers and employee in defence of a takeover bid

was also examined considering its relative strength and significance in policy directions.

This chapter notes that the determination of each stakeholder's "interest" or "stake" in the
organization is a problem that frequently surfaces after stakeholder identification. Employees'
interest in the success of the company is typically seen as an input of human ca&it;al,
especially in the case of long-term employees who have built up specialized dge
through time. This interest for suppliers typically takes the form of money fi @ ucts they
make available to the business. Owners' interests or stakes are essenti ll}%ncial in nature
"
because they rely on the sale of their firm shares to generate 'ﬂ%@e. The necessity for a
clean environment, as well as the essential employment ods, is frequently for the

community to sustain a thriving economy. \

In Nigeria, the corpus of rules and regulat%a ears to have evolved in response to a
number of theories advanced by many @ over time, the most prominent of which are
the Stakeholder theory and the S@wlder/Shareholder/Agency theory. As a result, the
corporate governance syste@} tes on a multi-theoretical foundation, with the body of
legislation integratin the shareholder and stakeholder concepts. Under the Nigerian
corporate governa % stem, stakeholder theory fundamentally broadens the scopes of the
entities an @Viduals whose welfare is influenced by the corporate unit. Shareholders,
credito%@mety, and the government are all referred to as such. The regulations require
z@ses subject to their jurisdiction to clearly incorporate legitimate shareholders in
policies and operations, as well as to respect and fulfil all legal, moral, and social obligations
that are reasonably necessary. In determining which theory applies to corporate governance
in Nigeria, it is noted that although the shareholders theory prevails, the stakeholders theory
is not totally unrecognized as the CAMA incorporates not only an obligation to the members

or shareholders but also an obligation to see to the interests of another stakeholder - the



employees. It is important to note that the act leans towards the Stakeholder theory and the
idea that directors are to give consideration to "interests of the company's employees in

general, as well as the interests of its members," in the performance of their duties.

The Nigerian Code of Corporate Governance 2018, which serves as the country's main
corporate governance standard, is another significant statute that applies this approach, It is
stated in its aims and objectives that it seeks to establish well-managed businesse the

Board and management's interests are aligned with those of the shareholders \

K\

Importantly, positions and concepts included in the Nigerian lation on corporate
governance, particularly in their developed form, have some r@?g and connections to the
shareholder theory. Corporate governance was establishe geria during its development

to address bad and self-serving behaviour, particul \nagement that undermined investor

confidence and resulted in losses for shareho% 1s belief that customers' interests should

always come first in a company's dec@ixas lasted and still influences legislation and

corporate governance regulations i@e respects.

Australia also favours the sﬁs&iers theory over the stakeholders’ theory in their corporate
governance laws. OQAhAaif ‘of the adult population in Australia participates in shareholder
democracy and @wn3$-Shares in at least one corporation. The listed corporations have a high
level of der control, and investors can boost their worth by utilizing the wealth
cre@ ctics of the business. This exemplifies how crucial their impact can be to the
&any. More specifically, it has been found that companies with stronger shareholder
rights are typically targets of corporate exploitation, whereas companies with less shareholder
rights experience greater profitability and growth. Because it pushes companies to function as

efficiently as possible for the advantage of the holders of their securities and also makes



larger investments feasible, this form of structure increases the attraction of the shareholder

theory.

Chapter four examines the level of compliance of the legal and regulatory framework of both
jurisdictions against the international benchmarks. The chapter appreciates the emergence
and the role of the OECD in the international and unified development of corpgrate

governance principles. It further expounds on the 6 core OECD principles and t ifferent

approaches adopted by countries in meeting the set benchmark, and how t ples seek

to deal with issues such as conflict of interests among others. As1de om oviding for the
principles, the OECD also set up mechanisms for periodic revi he pr1nc1ples to keep
abreast of developments in time and do so inclusively. T %ﬂ framework appears to
have significantly complied with the OECD principle ﬁ@e cited KPMG report placing it as
4™ out of examined 15 countries in Africa. W, may say same of Australia, there are
signs of a possible dissent or reservatl % some principles, especially as regards a
perceived anachronism, permissibilj ermedlary shareholding, role of stakeholders and
responsibilities of the board.%%’ﬂ!eless, there is still a significant level of compliance
weighing more than Nig iawn measured up against the 6 core principles. The weaknesses
of corporate gover@in both jurisdictions were also examined in this chapter. The moral
dilemma of 4 &i}lg mandatory provisions and its effect on enforcement of minimum
standard ar to be the most prominent weakness of the Australian framework. A shared

s of both jurisdictions, however, is the lack of clear provisions delineating the scope
of ;

ualification as stakeholders and the nature of their rights.



5.2 RECOMMENDATIONS

Having examined the conceptual differences between the regulatory framework in Nigeria
and Australia, this work concludes that there are adaptable developments in the Australian
framework, particularly regarding compliance with the OECD benchmark. While there may
be a significant difference in the social and political climes of both jurisdictions, there is
interesting evidence that the stakeholder inclined framework may be adaptable to s%' e

of Nigeria’s socio-political problems through a carefully designed corp(Q ernance

framework. 4&
On this foreground, the research makes the follo commendations:

1. Recognition and enforcement &ole of stakeholders
The work reveals a rela?@deﬁciency in the definition and classification of
stakeholders in both t@rian and Australian Jurisdiction. While attempts have
been made un@l\f)igerian laws to incorporate provisions with a similitude of
protectin ‘ lders like the immediate community of operations and employees,
more(gge S to be done in terms of clear and concise classification, and robust
ement of these laws. This may be a key factor in solving some of the prevalent
ngcial, environmental and economic issues currently prevalent in the country like

unemployment, oil spillage and environmental degradation.

2. A Shift away from the mandatory framework to a less restrictive one

There is a general problem with enforcement of corporate governance as the moral
dilemma of imposing mandatory provisions or otherwise still lags in many

jurisdictions including Australia. While the undertone of most of the corporate



Q

governance provisions under Nigerian legislations are mandatory with penalties
imposed for non-compliance, there is little to no evidence to suggest the effectiveness
of this approach. Thus, it is perhaps best to introduce a less restrictive approach that
allows for some freedom of the board to take some decisions and explain when it
appears to run afoul of the set standards. This would ensure that the Nigerian
framework meets up with the “Comply or explain” standard set up by the O %s
may however not apply across board especially regarding grave bre@n those
instances, public policy considerations should prevail. %

Revamp of Reporting Principles and Administrative M e'ﬂt

One of the key revelations in this work was that th@nal reporting principles

perceived to be the most prevalent under Nigeri may not accord sufficiently to
the stakeholder protection goal. The ke ations of corporate governance in
Nigeria, the Companies and Allied ers Act and Investment and Securities Act,

should be amended to intro@he integrated reporting principles to ensure
compliance with stakehol@)tection obligations as research has shown as earlier
cited in this work thag there is a strong nexus between the regulatory framework and
compliance \n@eg'rated reporting or environmental disclosures.

Furthem@e)Qe poor management of these disclosure requirements has hindered its

eff@%ess over the years. This work alludes to an immediate need for the

Qre atory bodies in Nigeria to enhance continuous disclosure of material decisions

and events of significance as they occur within the company’s ranks to enable them to
identify and flag risk factors early on before the rot eats deep into the corporate
structures of the companies. This will go a long way to preventing corporate fraud,
financial distress and corporate failures, which is the major aim behind the emergence

of the corporate governance framework in Nigeria.
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